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Number of : A ictri ; istri Residence 

District Counties in District Judges in District of Judge 

First _._..._. Johnson, Nemaha, Pawnee] Virgil Falloon___.-----. Falls City 
and Richardson. 

Second __..-. Cass, Otoe and Sarpy. Thomas E. Dunbar._--.| Neb. City 
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Ralph P. Wilson. -| Lincoln 
Harry Ankeny._---~-._- Lincoln 
Fourth _ 2... Burt, Douglas and Wash-| James M. Fitzgerald.--.| Omaha 
ington. Herbert Rhoades__---_- Tekamah 
: Arthur C. Thomsen-_-_.] Omaha 
William A, Day__--~---. Omaha 
Henry J. Beal___..-_--.. Omaha 
James T. English.__ Omaha 
Jackson B. Chase... Omaha 
James M. Patton___---_-. Omaha 
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Fifth __......] Butler, Hamilton, Polk,|H. Emerson Kokjer_--.- Wahoo 
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York. 
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Seventh _...] Fillmore, Nuckolls, Salinej/Stanley Bartos_.---~.--- Wilber 
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Eighth ____- Cedar, Dakota, Dixon and}Sidney T. Frum_-----_- South 
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u: 
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ANTONIE CERVENY, APPELLEE, V. VIRGINIA CERVENY ET AL., 


APPELLANTS. 
46 N. W. 2d 632 


Filed March 9, 1951. No. 32843. 


1. Appeal and Error. The court will, in determining the weight 
of the evidence where there is an irreconcilable conflict on a 
material issue, consider the fact that the trial court observed 
the witnesses and their manner of testifying. 

2. Deeds. The possession of a deed by the grantee, in the absence 
of opposing circumstances, is prima facie evidence of delivery, 
and the burden of proof is on him who disputes this presumption. 

A deed, delivered to grantee in grantor’s lifetime, is 

operative, though enjoyment of estate conveyed is postponed 

until grantor’s death, as present estate or interest is transferred 
by such delivery. : 

In suit to set aside deed to defendant for want of 

delivery plaintiffs have the burden of proving nondelivery of 

deed and producing evidence to overcome presumption of de- 
livery due to defendant’s possession of deed. 

This presumption is not conclusive but it raises a 

strong implication which can only be overcome by clear and. 

satisfactory proof. 

This court has, from an early date, consistently held 

that delivery is largely a question of intent to be determined 

from the facts and circumstances of the given -case. 

No particular act or form of words is necessary to 
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constitute a delivery of a deed. Anything done by the grantor 
from which it is apparent that a delivery was intended, either 
by words or acts, or both combined, is sufficient. . 


APPEAL from the district court for Douglas County: 
JAMES M. Parton, JupcE. Reversed and remanded with 
directions. 


Fischer, Fischer & Fischer, and Ben F. Shrier, for ap- 
pellants. 


Thomas Zacek and William R. Patrick, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


WENKE, J. ; 

Antonie Cerveny brought this action in the district 
court for Douglas County against Virginia Cerveny and 
Virginia Cerveny, executrix under the last will and 
testament of Charles J. Cerveny, deceased. The pur- 
pose of the action is to have a certain warranty deed 
declared void because of the nondelivery thereof, to 
have the recording thereof canceled, and to have the 
title to the property described therein quieted in the 
plaintiff. The trial court found generally for the plain- 
tiff and decreed the deed to be void, ordered the record 
thereof in the office of the register of deeds be expunged, 
and quieted title of the premises described in the deed 
in the plaintiff. Defendants filed a motion for new trial 
and, from the overruling thereof, have appealed. 

The description of the property involved is the west 
90 feet of Lot 24, Block 12, Brown Park, an addition to 
the city of South Omaha, now the city of Omaha, as 
surveyed, platted, and recorded in Douglas County, 
Nebraska. 

This action being equitable in its nature is reviewable 
here de novo. See section 25-1925, R. R. S. 1943. How- 
ever, “* * * the court will, in determining the weight 
of the evidence, where there is an irreconcilable con- 
flict on a material issue, consider the fact that the 


VoL. 154] JANUARY TERM, 1951 3 


Cerveny v. Cerveny 


trial court observed the witnesses and their manner 
of testifying.” W. L. Phillips Sons v. Northwest Realty 
Co., 152 Neb. 808, 43 N. W. 2d 6. 

For convenience we will refer to appellee as Antonie 
and to appellant Virginia Cerveny as Virginia. 

John and Antonie Cerveny were husband and wife. 
Some time prior to his death on May 29, 1922, he had 
become the owner of Lots 23 and 24, in Block 12, in 
Brown Park Addition to the city of South Omaha, now = 
the city of Omaha, as surveyed, platted, and recorded in 
Douglas County, Nebraska. On these two lots are two 
houses and a frame business building, the latter with 
two street addresses. The address of the house which is 
located on the east 40 feet of Lots 23 and 24 is 1911 Q 
Street; that of the house which is located on the west 
90 feet of Lot 23 is 5205 South 20th Street; and the 
addresses for the frame business building which is 
located on the west 90 feet of Lot 24 are 5201 and 
5203 South 20th Street. By warranty deed dated Feb- 
ruary 3, 1921, John conveyed this property to his wife, 
Antonie. : 

Up to the time of his death John Cerveny operated 
a tavern in the business building. After his death 
Antonie continued to operate this business for about 
a year. Then she quit the business and rented all the 
properties except the house located at 5205 South 20th 
Street. That is where the family lived. The family, 
at the time of John Cerveny’s death, consisted of An- 
tonie and six living children. The children were Frank, 
Charles, Sylvia, Joe, Mary, and Anna. Frank was mar- 
ried and not living at home. The other five children 
were living at home. Of the five children living at home, 
Charles, who is also referred to as Charley, Charles 
J., and Karl, was the oldest, being then 22 years of age. 
He was working and helped support the family. He con- 
tinued to live at home and help support the family 
until July 1935 when he was married. 

After he married Charles established his own home. 
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For some years he lived in the house located at 1911 Q 
Street, but in 1942 he and his family moved to 4811 
South 13th Street where they lived until Charles died 
on February 24, 1949, at the age of 49 years. He left 
surviving him his wife, Virginia, and four children 
ranging between the ages of 4 and 12 years. Antonie, 
the mother of Charles, was, at the time of the trial, 75 
years of age. 

Charles, during his lifetime, operated a tavern at 
5201 South 20th Street and rented the property from 
his mother for that purpose. After his death his 
wife, Virginia, continued to operate the tavern busi- 
ness and, on March 14, 1949, entered into a lease with 
Antonie leasing this same business property at 5201 
South 20th Street for the period from April 2, 1949, to 
April 2, 1954, for that purpose. 

It is apparent that during his entire lifetime the re- 
lationship between Charles and his mother was close and 
on a very congenial basis. From the time of the father’s 
death until in July 1935, when he was married, Charles 
lived at home with his mother and helped support the 
family. While he no longer lived in the home of his 
mother after his marriage he had his business nearby 
and was an almost daily visitor in her home. 

On August 24, 1934, Antonie executed warranty 
deeds to the properties hereinbefore referred to. When 
she did so Charles went with her to the office of the 
notary public who had prepared the deeds. He saw 
_ her sign the deeds. She then took the deeds home and 
put them in a safe. This safe she always kept in her 
bedroom. No one knew the combination to this safe 
besides herself except possibly Charles. Charles had 
been present when the combination thereof had to be 
fixed shortly after the father’s death. He, at that time, 
heard the combination explained to his mother. 

Antonie testified she never delivered these deeds to 
the grantees named therein nor to anyone for them; that 
_ she did not intend that the deeds should be theirs in her 


VoL. 154] JANUARY TERM, 1951 5 


Cerveny v. Cerveny 


lifetime; and that shortly after Charles died she went 
to the safe to look for the deeds but the ones to Charles 
and Anna were not there, although she had never, prior 
to that time, looked for the deeds since placing them in 
the safe on August 24, 1934. 

The three deeds she executed were as follows: To 
Charles the property at 5201-5203 South 20th Street; 
to Anna Kutilek the property at 1911 Q Street; and to 
the other four children the property at 5205 South 20th 
Street. 

On March 24, 1937, Antonie wrote out a statement in 
the Czech language which was apparently intended for 
Charles and, after his death, found among his papers. 
While there is a sharp dispute as to the correct transla- 
tion of this statement, particularly one sentence thereof, 
we think the translation thereof made by the court ap- 
pointed interpreter to be correct. Insofar as here ma- 
terial, this statement contains the following: 

“I also gave Charles two recommendations (or could 
mean, gave Charles two instructions) in the event of: 
my death 

“One (1.) deed was for Charles Cerveny and the other 
was for Anna Kutilek so that each would put his on 
record after my death-so ts. ‘ there would be no mis- 
understanding about it the other children have their 
share. Three (3) deeds here in the residence 5205 So 
20 str in the safe 

Mother 
Antonie Cerveny 
they are Frank. Joseph. Marie. Silvy.” 

Sometime after this statement was written the deed 
therein mentioned for Charles Cerveny was seen in his 
possession. Several witnesses testify to seeing it, one 
as early as either late in 1937 or the early part of 1938. 
It was found among his papers after his death as was also 
the deed to Anna Kutilek. 

“The possession of a deed by the grantee, in the ab- 
sence of opposing circumstances, is prima facie evidence 
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of delivery, and the burden of proof is on him who 
disputes this presumption.” Kellner v. Whaley, 148 
Neb. 259, 27 N. W. 2d 183. 

“s * * if a deed fully executed is found in the pos- 
session of the grantee, it is presumed to have been de- 
livered by the grantor, and accepted by the grantee, at 
the date of its execution.” Colbert v. Miller, 149 Neb. 
749, 32 N. W. 2d 500. 

Charles did not during his lifetime, and Virginia does 
not now, raise any question as to Antonie’s right to the 
use and enjoyment of the property during her lifetime. 

“A deed, delivered to grantee in grantor’s lifetime, 
is operative, though enjoyment of estate conveyed is 
postponed until grantor’s death, as present estate or 
interest is transferred by such delivery.” Colbert v. 
Miller, supra. See, also, Kellner v. Whaley, supra. 

In view of the foregoing the payment of taxes, insur- 
ance, and repairs on the premises by Antonie, although 
it is evident Charles provided some of the money for 
this purpose, together with the leases entered into by 
her with Charles and Virginia were in no way incon- 
sistent with the delivery of the deed. 

“In suit to set aside deed to defendant for want of de- 
livery, plaintiffs have the burden of proving nondelivery 
of deed and producing evidence to overcome presumption 
of delivery due to defendant’s possession of deed.” Col- 
bert v. Miller, supra. 

As quoted from McGee v. Allison, 94 Iowa 527, 63 
N. W. 322, in Kellner v. Whaley, supra: “‘* * * This pre- 
sumption is not conclusive, but it raises a strong impli- 
cation, which can only be overcome by clear and sat- 
isfactory proof. Tunison v. Chamberlain, 88 Ill. 379. 
Such a rule is necessary to the security of titles. Any 
other would render all holdings uncertain, and would 
be disastrous in the extreme. * * *’” 

In Kellner v. Whaley, supra, we said: “This court 
has, from an early date, consistently held that delivery 
is largely a question of intent to be determined from 
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the facts and circumstances of the given case. 

“In the case of Brittain v. Work, 13 Neb. 347, 14 N. W. 
421, it was stated: ‘No particular act or form of words 
is necessary to constitute a delivery of adeed. Anything 
done by the grantor from which it is apparent that a 
delivery was intended, either by words or acts, or both 
combined, is sufficient.’ ”’ 

After Antonie executed the deeds she took them home 
and put them in her safe. She then voluntarily wrote 
the statement of March 24, 1937, to clarify the situation 
in regard thereto. In this statement she recognized the 
deed as being his (Charles) but instructed him not to 
put it of record until after her death. This was entirely 
proper and consistent with delivery. Much is made of 
the fact that the statement indicates she then had all 
three deeds in the safe at that time. Even so, they could 
have rightfully come into the possession of Charles sub- 
sequent thereto. In fact, they were in his possession 
shortly thereafter. The rights arising by reason of his 
possession are not overcome by the possibility that 
Charles could have taken the deeds out of the safe, since 
he probably knew the combination thereof. Such possi- 
bility is pure speculation and not proof of how he ac- — 
tually came into possession of the deed. We do not 
find the evidence offered by Antonie to be of such clear 
and satisfactory quality as to overcome the presumption 
that grantor delivered the deed to the grantee since it 
was shown to have been in his possession for many 
years. In fact, we think the circumstances relating 
thereto, outside of Antonie’s testimony, indicate that 
she intended to and did complete the transfer of this 
property to her son during his lifetime subject to her 
life use thereof, but sought to defer the recording of the 
deed. 

_ When Charles died he left a last will and testament 
which has been admitted and allowed to probate by the 
county court of Douglas County, By this will he gave 
Virginia all his property and she is the sole owner of 
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whatever interest he had in this property at the time 
of his death. 

. Having come to the conclusion that the decree of the 
trial court is wrong it is reversed with directions to the 
trial court to enter a decree in favor of Virginia quiet- 
ing in her the title to the property described in the 
deed from Antonie to Charles, dated August 24, 1934, 
but subject to the right of Antonie to have the use there- 
of during her lifetime. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CarRL EIRICH ET AL., APPELLANTS, V. HENRY OSWALD ET 


AL., APPELLEES. 
46 N. W. 2d 686 


Filed March 9, 1951. No. 32873. 


1. Adverse Possession. Where land belonging to a party is used 
and claimed by another as his own and he has had actual and 
uninterrupted possession for ten years title will be quieted in 
him in an appropriate action. 

2. Appeal and Error. In actions in equity wherein findings of 
fact are brought to the Supreme Court for review the issues of 
fact are triable de novo and it is the duty of the court to reach 
an independent conclusion thereon without reference to the 
conclusion reached by the district court. 


APPEAL. from the district court for Lancaster County: 
Harry R. ANKENY, JuDGE. Reversed and remanded with 
directions. 


Littrell & Patz, for appellants. 
Towle, Young & Mattson, for appellees. 


Heard before Srmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bos.Lauau, JJ. 


YEAGER, J. ; 
This is an action by Carl Eirich and Katherine Eirich, 
plaintiffs and appellants, against Henry Ostwald and 
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Katherine Ostwald, defendants and appellees, to have 
title quieted in them to an easement over a narrow 
strip of ground along the west side of the east half of 
Lot 21, Block 5, Cahn, Metcalf, and Farwell’s Subdivision 
in Lincoln, Lancaster County, Nebraska. This will for 
convenience be referred to as 820 New Hampshire Street 
or 820. 

The relief prayed by plaintiffs was denied by decree 
of the district court. Motion for new trial was filed 
and overruled. From the decree and the order over- 
ruling the motion for new trial the plaintiffs have ap- 
pealed. 

The background of the controversy is that in Jan- 
uary 1929 the plaintiffs as joint tenants became the 
owners of the west half of Lot 21, Block 5, Cahn, Met- 
calf, and Farwell’s Subdivision in Lincoln, Lancaster 
County, Nebraska. This will be referred to as 814 New 
Hampshire Street or 814. The defendants at the time 
of commencement of the action and at the time of trial 
were the owners of 820. Lot 21 is 50 feet in width. The 
deed by which plaintiffs obtained title to 814 described 
the west half of Lot 21. No survey was made at the 
time and no dividing line was marked or otherwise 
designated. Soon after they acquired title the plain- 
tiffs moved into the house which was on the half lot 
purchased by them. They have occupied the premises 
continuously since that time. At the rear or north of 
814 is a garage. Its east side extends from 0.2 to 0.5 
of a foot over onto 820. When this garage was so placed 
does not clearly appear but it is clear that it has been 
so located for more than 15 years. At some time there 
was a fence extending south from the vicinity of the 
southeast corner of the garage to the street. This fence 
seems to have been regarded by the parties as the line 
between the two properties. This fence from the side- 
walk in front of the properties to a tree about 34.8 feet 
north was removed by or before 1933. The remainder of 
the fence was removed in 1948. The plaintiffs used 
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the space between their house and the fence from the 
tree northward to their garage as a driveway. They 
claim substantially that the fence extended in a line 
from a point 8 to 20 inches east of the corner of the 
garage which corner was about 6 inches over on 820 
to a tree which was approximately 3 feet east of the 
surveyed line of the properties. From the sidewalk 
back to the tree they claim that they used a space from 
8 to 9 feet east of their house. This width would extend 
their use over this distance about 3 feet onto 820 be- 
yond the surveyed line. 

The action here is by plaintiffs to have title quieted 
in them to the strip of land described east of the sur- 
veyed line between 814 and 820. 

The defendants admit by their answer that plaintiffs 
are entitled to have title quieted in them to a strip along 
the east side of the surveyed line of the width of 4 inches. 

The legal principles involved in this action are simple. 
This case is controlled in the main by the proposition 
that where land belonging to a party is used and claimed 
by another party as his own and he has actual and un- 
interrupted possession for ten years title will, at his be- 
hest in a proper action, be quieted in him. Hallowell 
v. Borchers, 150 Neb. 322, 34 N. W. 2d 404. 

Defendants concede this principle. They also con- 
cede that the plaintiffs, on the theory on which they 
present their cause, are entitled to have title quieted in 
them to a certain amount of land from 820 as surveyed. 
They disagree only as to the amount. The question 
therefore for determination is one of fact and not one 
of law. 

This, being an equity action it becomes necessary for 
this court to determine this question of fact de novo on 
the record. See, section 25-1925, R. R. S. 1943; Maddox 
v. Maddox, 151 Neb. 626, 38 N. W. 2d 547; Peterson v. 
Peterson, 152 Neb. 571, 41 N. W. 2d 847; Nickerson v. 
Nickerson, 152 Neb. 799, 42 N. W. 2d 861. 

The evidence leaves much to be desired from the 
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standpoint of clarity and certainty on the questions in- 
volved. Evidence of certain measurements which would 
be of assistance in ascertaining the ultimate facts in 
this case are notably absent. 

The evidence of the width of the ground used by 
plaintiffs to the east of the surveyed line is but an esti- 
mate as is also the location of the fence to the east 
of this line. The distance of the fence at the north end 
from the corner of the garage was stated in plaintiffs’ 
evidence to be either the width of one or two railroad 
ties and that railroad ties were 8 to 10 inches square. 
It was stated that at that point the fence was attached to 
two railroad ties but it is not ascertainable whether 
these ties were in proximity east and west or north and 
south. In plaintiffs’ evidence it was stated that the 
fence extended from the north to the tree which has 
been mentioned. Whether it was on a line with the 
center or the west side of the tree is not ascertainable. 
The only evidence of the distance of the tree is a plat 
which was introduced in evidence on which is indicated 
certain distances. There is no explanation of the plat 
except that which appears on its face. It appears from 
the plat that the center of the tree is about 3.5 feet east 
of the surveyed line. 

Therefore the evidence of the plaintiffs is in proof of 
a use from the garage to the tree east of the surveyed 
line beginning at a point approximately 14 inches east 
of the surveyed line at the garage and extending in a 
straight line to the west side of the tree which is prob- 
ably 3 feet east of the surveyed line. From the tree to 
the street the claim is to an extension of the line from 
the tree to the street parallel with the surveyed line. 
This is the claim with regard to the extension from the 
tree to the street since the plaintiff Carl Hirich said his 
use from the front line of the property of defendants to 
the tree was of no greater width: than from the tree on 
back to the garage. 

On the part of the defendants the evidence shows 


12 - NEBRASKA REPORTS [ Vou. 154 
Eirich v. Ostwald 


that the fence started at the corner of the garage and 
not east of it and extended in a line through to a point 
2 feet and 10 inches west of the tree. A witness for 
the defendants testified that he planted the tree and 
that on planting by actual measurement he placed it 
this distance from the fence. The evidence in this respect 
is positive and unequivocal. The evidence of the de- 
fendants as to the point of commencement of the fence 
‘at the garage in context is as much lacking in certainty 
as that of plaintiffs. 

Our conclusion from all of the evidence is that the 
evidence of defendants as to the location of the fence 
at the tree is of equal weight if not greater than that of 
plaintiffs and that it becomes necessary to say that the 
line was 2 feet and 10 inches west of the center of the 
tree. 

On the other hand our conclusion is that the fence 
started at the garage the width of a railroad tie or about 
8 inches east of the garage. This appears to be the rea- 
sonable view to take of the evidence. It would not be 
reasonably supposed that one in building a fence would 
set the corner post in front of a garage on his neighbor’s 
property. Added to this supposition is evidence that the 
plaintiffs had a flower bed in this vicinity about this dis- 
tance to the east. 

These conclusions lead to the ultimate conclusion that 
under the evidence in this case the plaintiffs have sus- 
tained a right to have quieted in them title to a strip of 
ground from what has been referred to herein as 820 
west of a straight line thereon beginning at a point 8 
inches east of the southeast corner of the garage on 814 
and extending through a point 2 feet and 10 inches west 
of the center line of the tree described herein thence to 
the lot line of New Hampshire Street. 

This conclusion effectually disposes of all assignments 
of error save two, which two relate to a view of the 
premises by the trial court on Sunday and out of the 
presence of the parties or their attorneys. 
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Whatever merit these contentions may have in a proper 
case they have none here. There is nothing in the record 
which would or could permit this court. to be influenced 
by the observations made by the trial court. The de- 
termining factor is the use of this property over the 
period of years contemplated by the cause of action pre- 
sented by the pleadings and the evidence. Only pres- 
_ ent use could be ascertained by a view. Had there been 
evidence that the physical characteristics were the same 
at the time of the commencement of the action and at 
the time of trial as they had been for 10 years or more 
then the contention would have merit. The fact is that 
all monuments or fixed objects to which reference was 
had at the time of trial had been removed or destroyed 
except the tree, the garage, and a curb cut in front 
of these properties on New Hampshire Street and con- 
cerning the location of these there is no dispute. 

In this court this case has been considered de novo 
on the record made, agreeable to the provisions of sec- 
tion 25-1925, R. R. S. 1943, and without regard to what 
may or may not have been observed by the trial court on 
a view of the premises. 

The decree of the district court is reversed and the 
cause remanded with directions to enter a decree quiet- 
ing title in the plaintiffs to that portion of the east half 
of Lot 21, Block 5, Cahn, Metcalf, and Farwell’s Subdivi- 
sion in Lincoln, Lancaster County, Nebraska, lying west 
of a straight line starting 8 inches east of the southeast 
corner of the garage on the west half of said lot and 
extending southward to a point 2 feet and 10 inches 
west of the center of the tree on the east half of said 
lot, which tree has been described and referred to herein, 
thence due south to the lot line and the street, and also 
that portion of the east half on which is located a part 
of the garage of the plaintiffs. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Messmor_, J., participating on briefs. 
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EMMETT H. HAULMAN, APPELLANT, V. EUNICE BowMan, 
SPECIAL ADMINISTRATRIX OF THE ESTATE OF DoROTHY 


MARTIN, DECEASED, ET AL., APPELLEES. 
46 N. W. 2d 689 


Filed March 9, 1951. No. 32906. 


1. Judgments: Equity. Where the circumstances call for equi- 
table relief, a decree may, upon petition in equity, be set aside 
by a court of equity having jurisdiction of the parties and of 
the subject matter of the suit, after expiration of the term at 
which it was rendered. 

2. Divorce: Equity. In order to maintain an action such as is 
involved here, the court must have jurisdiction of the parties 
and of the subject matter to the same extent as when the original 
judgment was entered. 


AppEaL from the district court for Douglas County: 
JAMES M. Patton, JupcE. Affirmed. 


Frost, Peasinger & Meyers, for appellant. 
Donovan, Frohm & Bolus, for appellees. 


Heard before Stmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosiauGu, JJ. 


Smmmons, C. J. 

This is an action in equity brought by plaintiff against 
the administratrix, legatees, and devisees of the will of 
Dorothy Martin, deceased. 

Plaintiff and Dorothy Martin were husband and wife. 
In June 1948, Dorothy Martin, as Dorothy Haulman, 
sued plaintiff for a divorce. Plaintiff was served with 
summons and appeared in the action by motion, did not 
answer, and on August 27, 1948, a decree of. divorce was 
entered, by which the maiden name of Dorothy Martin 
was restored to Dorothy Haulman. There was no refer- 
ence in the divorce action or decree to property. 

In November 1948, the parties rented a small furnished 
apartment in Omaha, and thereafter resided there until 
the death of Dorothy Martin in May 1949. Neither party 
advised the court of this situation. No further proceed- 
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ing was taken in the divorce action. By the terms of the 
statute then in force, the decree became final at the ex- 
piration of six months without further action of the 
court. § 42-340, R. S. 1943. 

Plaintiff then brought this action on June 11, 1949, 
in which he alleged a reconciliation; the belief of the 
parties that it automatically set aside the decree of di- 
vorce; that the failure of either of the parties to notify 
the court of the reconciliation constituted a fraud on 
the court; that had the court been so notified it would 
have set aside the decree; and that plaintiff was in fact 
the legal spouse of the deceased at the time of her death 
and entitled as such to share in her estate. In this case 
there is neither allegation nor proof that Dorothy Mar- 
tin had an estate derived from this plaintiff, or other- 
wise. Plaintiff prayed for a decree setting aside the 
decree of divorce and for a determination that he is 
entitled as surviving spouse to share in her estate. Issues 
were made and trial was had. Defendants demurred 
ore tenus at the beginning of the trial and at the close 
of the trial. They moved for dismissal at the close of 
the trial. The court found for the defendants and dis- 
missed plaintiff’s action. Plaintiff appeals. We affirm 
the judgment of the trial court. 

Plaintiff relies here upon our decision in Shinn v. 
Shinn, 148 Neb. 832, 29 N. W. 2d 629, 174 A. L. R. 510. 

At the threshold of this case plaintiff is confronted 
with the inescapable fact that Dorothy Martin is dead. 
That fact constitutes a material distinction from the 
Shinn case where the parties to the original action for 
divorce were before the court, 

Citing Pavlik v. Burns, 134 Neb. 175, 278 N. W. 149, 
we, in the Shinn case, followed the rule that “ ‘Where 
the circumstances call for equitable relief, a decree may, 
upon petition in equity, be set aside by a court of equity 
having jurisdiction of the parties and of the subject- 
matter of the suit, after expiration of the term at which 
it was rendered.’” Here the court has before it only 
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those who represent and are interested in the estate of 
Dorothy Martin. Here the court does not have and 
cannot have jurisdiction of the parties, for Dorothy 
Martin, one of the parties in the divorce action, is dead. 

In Carpenter v. Carpenter, 146 Neb. 140, 18 N. W. 
2d 737, with reference to setting aside a decree within 
the six months’ period, we held: “The application to 
set aside a decree must be made within six months fol- 
lowing rendition of the decree. It is not to be granted 
ex parte. Notice and a reasonable opportunity must be 
given to the other party to be heard.” 

In Carmony v. Carmony, 112 Neb. 651, 200 N. W. 830, 
we held: “After the term at which an order setting 
aside a divorce decree has been made, such order can 
only be set aside or modified in the same manner and 
upon the same notice as in other cases where it is 
sought to set aside a judgment or order after the term 
at which it was rendered. 

‘An order setting aside an order made at a previous 
term and reinstating a decree formerly set aside, if 
made without notice to, or appearance by, the adverse 
party, is void for want of jurisdiction.” 

As our decisions now stand, not only must the parties 
to the divorce action be before the court in this sort of 
a proceeding, but notice to them is required. Obviously 
such notice cannot here be given. 

In Holmberg v. Holmberg, 106 Neb. 717, 184 N. W. 
134, a divorce had been granted, an alimony award 
made and paid, and one of the parties died within the 
six months’ period. Within the period the other party 
filed a petition to vacate the decree and dismiss the 
action. We affirmed a judgment refusing to vacate the 
decree or dismiss the action, holding that “An action for 
divorce does not survive. The purpose of the action 
being to dissolve the marriage relation, and that rela- 
tion being dissolved by death, the proceedings after the 
death of one of the parties would be useless and of no 
avail. Where, however, property rights are involved 
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and a judgment for alimony or determining the sepa- 
rate property rights between the parties has been had 
in the case, the cause generally will survive as to such 
matters.”’ As we said in Sovereign Camp, W. O. W. v. 
Billings, 107 Neb. 218, 185 N. W. 426, the subject matter 
which formed the basis of the action was destroyed. In 
Williams v. Williams, 146 Neb. 383, 19 N. W. 2d 630, we 
cited with approval the following from the Billings case: 
“«s * * A divorce action differs in character from every 
other. It is not based upon a claim for a money re- 
covery, nor is it a proceeding for the establishment of 
property rights. Such other actions may ordinarily be 
as fully litigated, in favor of or against the estate of 
one of the parties, after the death of such party as 
before. There are salutary reasons why pending actions 
of that nature should not abate. But in a divorce action 
the money and property interests involved are only inci- 
‘dental to the principal object of the suit. Whether the 
object sought is a limited or an absolute divorce, the 
primary and underlying purpose of such action is a 
modification or dissolution of the marriage relation. 
* # #999 

In Kelkenney v. Getsey, 137 Neb. 416, 289 N. W. 795, 
we had this situation. A decree of divorce in favor of 
a husband had become final. Alimony was not men- 
tioned; no issue as to it was tried or adjudicated. Every 
issue in the divorce case had been adjudicated. The 
husband died. The wife, in the divorce action, undertook 
to substitute the special administratrix and to revive the 
action for the purpose of determining the liability of 
the estate for alimony under an oral unadjudicated agree- 
ment by the husband to pay it. The special administra- 
trix entered a special appearance which was sustained by 
the trial court and on appeal the judgment was affirmed. 
We held that neither the special administratrix, nor the 
executor or administrator had they been “pursued,” was 
a proper party defendant, and that that issue could not 
be adjudicated in the divorce case. It would seem to 


18 NEBRASKA REPORTS [VoL. 154 


Haulman v. Bowman 


follow that if the representative of an estate cannot be 
substituted for the deceased party under the circum- 
stances of this case that of necessity the representative 
of the estate and the beneficiaries of a will of a deceased 
party cannot be substituted to defend an action to set 
aside the divorce decree itself. 

Other courts have dealt with this specific problem. 

Kirschner v. Dietrich, 110 Cal. 502, 42 P. 1064, was a 
divorce action by a wife against a husband. Service 
was had by publication. A judgment of divorce was 
entered. The plaintiff died. The defendant moved that 
the administrator be substituted as plaintiff. Upon no- 
tice to the administrator, the defendant moved to vacate 
the judgment and to be allowed to answer upon the 
ground that the summons had not been personally served, 
and that the judgment was void as having been pro- 
cured by false testimony. The trial court denied the 
motion and the Supreme Court affirmed. It held: - 
“It is difficult to understand upon what principle the 
court made the order substituting the administrator of 
the plaintiff in the place of his intestate, or directed a 
continuance of the action in his name after the death 
of the original plaintiff. But, as the respondent does 
not appear to have objected thereto, we are not required 
to determine the correctness of the order. The court, 
however, properly denied the defendant’s motion to 
vacate the judgment, and allow him to answer the com- 
plaint. The action was solely for the purpose of pro- 
curing a judgment of divorce between the parties—a 
purely personal action which would not survive the 
death of either party, and which, upon the death of the 
plaintiff, could not be further prosecuted or defended, 
whether her death was before or after judgment. If 
she had died prior to the entry of judgment, there could 
have been no judgment in the case, and her death sub- 
sequent to the entry of judgment deprived the court of 
all power to review its action, and determine her right 
to a divorce. The action having been brought to change 
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the personal status of the plaintiff in her relations to- 
ward the defendant, it is evident that, upon the termina- 
tion of her life, there was no personal status which a 
judgment could change.” The court then referred to a 
statute which authorized the court to allow a defendant 
not personally served to answer to the merits. It said 
the statute implied that at the time of the application 
there shall be an action still pending, to the merits of 
which there can be an answer, and has no application to 
a case in which, by the death of a plaintiff, the action 
has abated and all opportunity to controvert its merits 
has been removed, and “The primary and substantive 
subject of litigation in a suit for divorce is the personal 
relation of the parties, and their rights to the community 
property is but incidental thereto.” The court further 
held: “If, before a decision upon that question is made, 
one of the parties dies, the action cannot be continued 
for the purpose of determining the rights of property; 
and, if there was originally no issue upon the subject, it 
cannot be revived in case of death after judgment for 
the purpose of having this question adjudicated.” See, 
also, Dwyer v. Nolan, 40 Wash. 459, 82 P. 746, 111 Am. 
S. R. 919, 1 L. R. A. N. S. 551; Crockett v. Crockett, 27 
Wash. 2d 877, 181 P. 2d 180; Blain v. Broussard (Tex. 
Civ. App.), 99 S. W. 2d 993; Annotations, 30 A. L. R. 1466 
and 40 A. L. R. 1118. 

In accord with these authorities we hold that in order 
to maintain an action such as is involved here, the court 
must have jurisdiction of the parties and of the subject 
matter to the same extent as when the original judg- 
ment was entered. Neither of the two elements exists 
here. 

The judgment of the trial court is affirmed. 

AFFIRMED. 

Messmore, J., participating on briefs. 
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In RE APPLICATION OF THE FRENCHMAN-CAMBRIDGE 
IRRIGATION DISTRICT FOR APPROVAL OF ITS 
ORGANIZATION AND A CONTRACT BETWEEN SAID 
DISTRICT AND THE UNITED STATES OF AMERICA. 
FRENCHMAN-CAMBRIDGE IRRIGATION DISTRICT, 

APPELLANT, V. MYRTLE L.. FERGUSON ET AL., 


OBJECTORS, APPELLEES. 
46 N. W. 2d 692 


Filed March 9, 1951. No. 32932. 


1. Irrigation: Judgments. A confirmatory action prosecuted under 
the provisions of section 46-1,151, R. S. 1948, is a special pro- 
ceeding in rem wherein, upon proper legal notice, jurisdiction 
is given the district court to render a valid judgment upon the 
issues appropriately involved in the particular case presented. 

2. New Trial. As provided by section 25-1148, R. R. S. 19438, an 
application for new trial must be made within ten days, either 
within or without the term, after the verdict, report, or decision 
is rendered, except (1) where unavoidably prevented, or (2) for 
the cause of newly discovered evidence material for the party 
applying, which he could not with reasonable diligence have 
discovered and produced at the trial. 

A motion for a new trial which is not filed within the 
time specified by statute is a nullity and of no force and effect. 

4. Appeal and Error. This court is without jurisdiction to enter- 
tain an appeal from the district court unless, as provided by 
section 25-1912, R. R. S. 1948, notice of appeal is filed in the 
office of the clerk of the district court and the docket fee is 
deposited with such clerk within one month after rendition of 
the judgment or decree, or within one month from the over- 
ruling of a motion for new trial timely filed in the cause. 


APPEAL from the district court for Red Willow County: 
Victor WESTERMARK, JUDGE. Appeal dismissed. 


Frank B. Morrison, for appellant. 


Monsky, Grodinsky, Good & Cohen, and Butler & 
Eisenhart, for appellees. 


Edward W. Fisher and Clarence Eynon, amici curiae. 


Heard before Smumons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BoSLAuGH, JJ. 
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CHAPPELL, J. 

Having entered into a contract with the United States, 
as provided in sections 46-1,147 to 46-1,150, R. S. 1943, 
the Frenchman-Cambridge Irrigation District, herein- 
after designated as the district, filed this proceeding 
under the provisions of sections 46-1,151 and 46-1,152, 
R. S. 1943, seeking judicial approval and confirmation of: 
(1) The organization of the district; (2) the proceedings 
of the board of directors thereof leading up to and in- 
cluding the making of said contract; and (3) the validity 
of the terms thereof. 

Thereto objections were filed by Myrtle L. Ferguson, 
an owner of land in the district with allegedly long prior 
adjudicated water appropriation rights appurtenant 
thereto from the ‘“‘C. H. Meeker Canal,” one of the water 
facilities of which, by condemnation, the United States 
had taken possession and control for the purpose of 
supplying- water to lands of objectors and others having 
similar prior water appropriation rights, to be operated 
as a part of the Frenchman-Cambridge Irrigation Dis- 
trict under the proposed contract. 

A hearing was had upon the issues thus made, whereat 
evidence was adduced, and on July 19, 1950, the trial 
court entered its decree approving and confirming legal- 
ity of the organization of the district and the proceedings 
of the board of directors thereof leading up to and in- 
cluding the making of the contract. However, with 
reference to validity of the terms of the contract, it 
found and adjudged that Article 11, section c, Article 32, 
Article 33, section e, and Article 35 thereof, to which 
objections had been made, were invalid and unenforce- 
able in any event, and also that Article 34, section b, 
and Article 33, section g thereof, to which objection had 
been made, were inapplicable and unenforceable inso- 
far as applicable to objector’s lands and other lands in 
the district having prior valid existing water appropria- 
tions under the “C. H. Meeker Canal.” In all other 
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respects the contract was approved, confirmed, and 
ratified. 

Thereafter, on August 29, 1950, more than 40 days 
after rendition of the decree, instead of within 10 days 
as required by section 25-1143, R. R. S. 1948, the dis- 
trict filed a motion to set aside the decree. Having 
theretofore been argued and submitted, such motion was 
overruled on September 11, 1950, as being in the nature 
of a motion for new trial not filed within the time re- 
quired by law. 

Subsequently, on September 21, 1950, more than two 
months after entry of the decree instead of within one 
month as required by section 25-1912, R. R. S. 1943, 
the district filed a notice of appeal from the decree and 
the overruling of its motion to set it aside and give the 
district a new trial. 

In its brief filed in this court the district assigned 
some 15 alleged errors, but in view of controlling juris- 
dictional questions raised by appellees and hereinafter 
discussed, there is but one requiring any discussion or 
decision. In that connection, the district argued that 
the decree of July 19, 1950, was a void judgment, as- 
sailable at any time in this proceeding or collaterally. 
We conclude, as hereinafter observed, that the judgment 
was not void. 

Section 46-1,151, R. S. 1948, provides: “The board 
of directors of any irrigation district heretofore or here- 
after organized, may, in its discretion, before or after 
the making of any contract with the United States or 
others, the levying of any assessment or the taking of 
any particular steps or action, commence a special pro- 
ceeding in the district court of the state, in and by which 
the proceedings of such board and of such district leading 
up to or including the making of any such contract, and 
the validity of any of the terms thereof, the levying of 
any assessment or the taking of any particular steps or 
action, shall be judicially examined, approved and con-- 
firmed, or disapproved and disaffirmed.” 


Vou. 154] JANUARY TERM, 1951 23 


Frenchman-Cambridge Irrigation Dist. v. Ferguson 


It will be observed that the very provisions of the 
statute itself gave the district court jurisdiction, power, 
and authority to decide the issues presented in such a 
proceeding, which the district by its own petition ‘iden- 
tically prayed that it should do. 

Only recently this court recited the legal history, at- 
tested the constitutionality of similar confirmatory pro- 
ceedings, and called attention to the fact that they were 
special proceedings in rem, wherein, upon proper legal 
notice, jurisdiction was given the district court to ren- 
der a valid judgment upon the issues appropriately in- 
volved in the particular case presented. Nebraska Mid- 
State Reclamation District v. Hall County, 152 Neb. 
410, 41 N. W. 2d 397. 

Since the district court had jurisdiction, power, and 
authority to enter the decree, it follows that petitioner’s 
motion to set it aside was simply in effect a motion for 
new trial filed after the time required by section 25- 
1143, R. R. S. 1943, and not within any exception con- 
tained therein. That section provides: “The application 
for a new trial must be made, within ten days, either 
within or without the term, after the verdict, report 
or decision was rendered, except (1) where unavoidably 
prevented, or (2) for the cause of newly discovered evi- 
dence, material for the party applying, which he could 
not, with reasonable diligence, have discovered and pro- 
duced at the trial.” 

As stated in Heeter v. Nisi, 184 Neb. 209, 278 N. W. 
271, cited with approval in Ehlers v. Neal, 148 Neb. 697, 
28 N. W. 2d 558: “A motion for a new trial that is not 
filed within the time specified by statute is a nullity and 
of no force and effect.” 

Since such motion of the district was a nullity and of 
no force and effect, it was obligated to file in the office 
of the clerk of the district court a notice of appeal from 
the decree of July 19, 1950, and deposit the docket fee 
with such clerk “within one month after the rendition 
thereof” as prescribed by section 25-1912, R. R. S. 19438, 
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in order to confer any appellate jurisdiction upon this 
court. 

The district not having complied with either statute, 
the applicable rule is that the Supreme Court is without 
jurisdiction to entertain an appeal from the district 
court unless notice of appeal is filed in the office of the 
clerk of the district court and the docket fee is de- 
posited with such clerk within one month after the ren- 
dition of the judgment or decree, or within one month 
from the overruling of a motion for a new trial timely 
filed in the cause. Ehlers v. Neal, supra. 

For the reasons heretofore stated, we conclude that 
this court is without any jurisdiction to hear the appeal. 
Therefore, the motion of appellees to dismiss the same 
should be and hereby is sustained, and the appeal is 
dismissed with costs taxed to the district. 

APPEAL DISMISSED. 

MessmorE, J., participating on briefs. 


FRANK J. MAGNUSON, ALSO KNOWN AS F, J. MAGNUSON, ET 
AL,, APPELLEES, V. LEO LLOyD COBURN ET AL., APPELLANTS. 
46 N. W. 2d 775 


Filed March 16, 1951. No. 32898. 


1. Easements. One who purchases land burdened with an open 
and visible easement is ordinarily charged with notice that he is 
purchasing a servient estate. 

2. Licenses. It is an ancient and well-settled doctrine of the com- 
mon law that a mere license, whether by deed or by parol, is 
revocable at pleasure. However, to this rule we have recognized 
an exception when, by reason of expenditures by the licensee on 
the strength of the license, it would be inequitable to permit the 
licensor to effect a revocation. 


APPEAL from the district court for Phelps County: 
FraNK J. Munpay, Jupce. Affirmed. 


Anderson, Storms & Anderson, for appellants. 
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Richard E. Person, for appellees. 


Heard before Stmmons, C. J., CARTER, YEAGER,’ CHAP- 
PELL, WENKE, and BoSLAuGH, JJ. 


WENKE, J. 

Frank J. Magnuson and Sarah F. Magnuson brought 
this action in the district court for Phelps County against 
Leo Lloyd Coburn and Theresa Coburn. The purpose 
of the action is to establish plaintiffs’ right to a road 
across defendants’ premises and to permanently enjoin 
the defendants from interfering with plaintiffs’ use there- 
of. The trial court found generally for the plaintiffs, 
quieted in them an easement for the use of a road across 
defendants’ property, and permanently enjoined the de- 
fendants from interfering with the plaintiffs’ use thereof. 
Defendants filed a motion for new trial and, from the 
- overruling thereof, appealed. 

This action being equitable in its nature the record 
will be considered de novo. § 25-1925, R. R. S. 1943. 
See Eirich v. Ostwald, ante p. 8, 46 N. W. 2d 686. 

The road sought by appellees is across Lot 5 in Block 
7, Fourth Addition to Holdrege, Phelps County, Nebras- 
ka. Lot 5 is owned by the appellants. The road across 
Lot 5 is definitely fixed by the decree of the trial court 
as to location, size, right to maintain, and use. If the 
appellees are entitled to the road, we find the trial court’s 
decree correctly defines its location and size, together 
with the extent of the appellees’ right to maintain and 
use it. 

Lot 5 is a part of the west half of Block 7, Fourth 
Addition to Holdrege. The west half of Block 7 con- 
sists of six lots which run numerically from north to 
south and face west on Sheridan Street. They are 
numbered from 1 to 6, inclusive, and each lot is 140 
feet long and 50 feet wide. To the north is Fifth Avenue, 
to the south is Fourth Avenue, to the west is Sheridan 
Street, and to the east is an unimproved alley 20 feet 
wide. Fourth Avenue, Sheridan Street, and Fifth Ave- 
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nue are all paved. Fourth Avenue is also U. S. Highway 
Nos. 6, 34, 183, and 383. The road involved crosses the 
east part of Lot 6 from Fourth Avenue. It then runs 
north across Lot 5 and onto and over Lots 4, 3, 2, and 1. 
Located to the west thereof on Lot 6 is a filling station. 
It was erected in 1926. Located on Lots 1, 2, 3, and 4 is 
a cabin or tourist camp owned by appellees. This camp 
consists of 11 modern cabin units and 13 trailer spaces. 
It is adaptable for and operated on a year-round basis. 
This cabin camp and the road had its origin sometime 
shortly prior to January 8, 1926, when the appellee 
Frank J. Magnuson, hereinafter referred to as Magnuson, 
met Mr. and Mrs. Walter E. Brown in Lexington, Ne- 
braska. Walter E. Brown, who will hereinafter be re- 
ferred to as Brown, is a nephew of Magnuson. This 
meeting resulted in a tentative agreement to operate 
a cabin or tourist camp and a plan to form a partnership 
for that purpose. As a result of this meeting Brown 
bought Lot 5 and the appellees bought Lots 3 and 4, all 
in Block 7. Both deeds are dated January 8, 1926. 
All of the west half of Block 7 was then a pasture. Ap- 
pellees, who were then living in Dawson County, had a 
sale and, on February 15, 1926, moved to Holdrege. 
Magnuson and the Browns then agreed to the loca- 
tion of the camp and road, which road is now located 
in the same place as then agreed upon. However, 
Brown discovered he did not have enough money to go 
into the cabin or tourist camp business and consequently 
the partnership was never actually formed. Brown pro- 
ceeded to put a garage on his lot. It was placed on 
the northeast corner thereof. He, being a mechanic, 
operated a car repair shop therein for some years. He 
also built his home on the west end of his lot and a 
small store building on about the south center thereof. 
These improvements were all made in 1926. The road 
across Lot 5 is located between the garage and the store 
and is in the shape of a Y. Magnuson immediately 
started building a cabin camp on Lots 3 and 4. Without 
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further consulting Brown he laid out a road across Lot 
5 and on his lots. This was done in 1926. The road was 
put where the parties had agreed it should be. The 
Browns made no objection to his putting it there. Later, 
in 1936, Magnuson became the owner of Lots 1 and 2. 
He then extended both the road and camp onto these 
lots. 
Brown operated the garage for some years but moved 
away in 1933. Thereafter he rented his property. Ap- 
pellants rented it in 1938 and moved there in February 
of that year. Later, on February 16, 1944, they bought © 
it. They have lived there ever since moving into the 
property in February 1938. 

As already stated, Magnuson originally laid out this 
road across Lot 5 where it had been agreed upon by 
himself and the Browns it should be located. When he 
laid out the road he did so with a grader. He laid it 
out clear across Lot 5. The Browns made no objections 
to his doing so. He graded it part way, making a ditch 
along the edge with the grader and leveled off the bal- 
ance. Since then he has improved and maintained it. At 
the present time it is graveled. All this he did at his 
own expense. The road has always been used in con- 
nection with the tourist camp and is the main entrance 
thereto. Magnuson built up his camp in relation to this 
road. He has invested some $18,000 therein. It is now 
reasonably worth about $25,000. 

While there are. other ways of ingress and egress to 
his camp, one being from Sheridan Street onto the south- 
west corner of Lot 4, another being from Fifth Avenue 
through the alley onto the east side of Lots 1 and 2, and 
possibly a third from Fifth Avenue onto the north side 
of Lot 1, however, the main and only practical way into 
and out of the camp is the road over and across Lot 5. 

The appellees’ use of this roadway continued without 
interference or interruption by anyone from the time 
it was laid out and opened for use in 1926 until April 
11, 1950. On that date the appellants put a fence along 
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the north line of their property. This fence completely 
shut off the appellees’ use of the road. Under the cir- 
cumstances, as herein set out, can the appellants now 
revoke the license or permit which their predecessors 
in title had agreed to? 

It should here be stated that the appellees claim the 
right to use this road by virtue of the original agreement 
with the Browns. There is nothing in the record to 
show that in their original agreement the parties there- 
to came to any understanding as to how long the ap- 
pellees should have the right to use this road. It was 
apparently never discussed. 

Admittedly the use of this road by appellees was at 
all times known to appellants as it was open and visible. 
In fact, Mrs. Coburn operated the camp in 1946 when 
the road was in use. We held in Arterburn v. Beard, 
86 Neb. 733, 126 N. W. 379, as follows: ‘One who pur- 
chases land burdened with an open and visible ease- 
ment is ordinarily charged with notice that he is pur- 
chasing a servient estate.” And as stated in Moll v. 
Hagerbaumer, 98 Neb. 555, 153 N. W. 560: “If plaintiff 
had an easement, it was open and visible to defendants 
when they purchased the servient estate. They were, 
therefore, chargeable with notice of plaintiff's roadway 
right, if any. Arterburn v. Beard, 86 Neb. 733.” 

' While this road is not the only possible way of get- 
ting into and out of the camp it is apparent, from the 
record, that the business will be seriously damaged, if 
not destroyed, if the road is completely closed. It is 
necessary to the successful operation of the camp. In 
this respect what we said in Agnew v. City of Pawnee 
City, 79 Neb. 603, 113 N. W. 236, is particularly applica- 
ble here. Therein we said: “Neither can it be claimed 
that the easement was not necessary to the enjoyment of 
the estate. The back stairway did not provide sufficient 
ingress and egress to the second story. After the stair- 
way in controversy was removed, the owners of the 
building were unable, for this reason, to rent the rooms 
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on the second floor, and it is clear that a stairway lead- 
ing from the second story to the main street was neces- 
sary to the proper enjoyment of the estate. See Sim- 
mons v. Cloonan, 81 N. Y. 557; Charleston, C. & C. R. 
Co. v. Leech, 33 S. Car. 175, 26 Am. St. Rep. 668.” 

Here the road was laid out, maintained, and improved 
at the sole expense of appellees in reliance on the agree- 
ment had with the Browns. In addition thereto ap- 
pellees spent large sums of money building a tourist or 
cabin camp in reliance thereon to which this road is 
the only practical means of access. Without this road 
appellees’ investment will be seriously impaired, if not 
totally lost. We think the question herein involved has 
been settled by this court by the case of Fitzsimmons v. 
Gilmore, 134 Neb. 200, 278 N..W. 262. 

The issue therein is stated as follows: “This is a 
suit in equity to enjoin defendants from removing cer- 
tain water and sewer pipes, which, in 1906, had been in- 
stalled by plaintiff’s predecessors in title in and across 
the church grounds of defendants, and which, in 1936, 
under the authority and direction of such defendants, 
had been in part removed and in part destroyed.” 

The court therein went on to say: “ ‘It is an ancient 
and well-settled doctrine of the common law that a mere 
license, whether by deed or by parol, is revocable at 
pleasure.” 17 R. C. L. 576, sec. 89. But, to this rule 
there always has been two recognized exceptions, viz.: 
Where the license is executed, and where by reason of the 
expenditures by the licensee on the strength of the 
license, it would otherwise be inequitable to permit the 
licensor to effect a revocation. 17 R. C. L. 576, sec. 89.” 

We therein held: ‘From these authorities, so discussed 
by defendants, we deduce the conclusion that, even if the 
original license granted by defendant church to plain- 
tiff’s predecessors rested wholly in parol, the open entry 
on the church premises by the licensee (pursuant to and 
in conformity with the terms of such license and with 
actual knowledge of the licensor), the constructing of 
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the improvement here in suit, substantial in material 
and permanent in plan, at the sole cost of the licensee, 
followed by thirty years undisturbed use, under the 
facts disclosed by this record, render such license wholly 
irrevocable. Arterburn v. Beard, 86 Neb. 733, 126 N. 
W. 379; Gilmore v. Armstrong, 48 Neb. 92, 66 N. W. 998; 
Johnson v. Sherman County Irrigation, Water Power 
and Improvement Co., 71 Neb. 452, 98 N. W. 1096; Sev- 
erson v. McKenzie, 122 Neb. 827, 241 N. W. 774; 2 Tiffany, 
Real Property (2d ed.) p. 1208.” See, also, Majerus v. 
Barton, 92 Neb. 685, 139 N. W. 208. 

The basis for this rule is stated in 3 Tiffany, Real 
Property (3d ed.), c. 15, § 834, p. 416, as follows: “Ac- 
cordingly, the decisions that a license carinot be revoked 
after the making of improvements on the faith thereof 
appear properly to involve merely the assertion of a 
rule of construction, that an oral permission to make 
a particular use of land, which use is such that it will be 
necessary or desirable to make expenditures in order 
to avail oneself of the permission, is to be construed 
as an attempt orally to grant an easement in the land, 
which is absolutely invalid as a grant, but operates by 
way of equitable estoppel in favor of the intended grantee 
if he subsequently makes expenditures on the assump- 
tion that he acquired an easement thereby, although, 
as a matter of fact, he originally acquired, by reason 
of the invalidity of the grant, merely a license.” 

Having come to the conclusion that the appellees are 
entitled to the relief they seek we affirm the decree of 
the trial court. 

AFFIRMED. 

MessmokrE, J., participating on briefs. 


VoL. 154] JANUARY TERM, 1951 31 
In re Estate of Halstead 


In RE ESTATE oF ANNA L. HALSTEAD, DECEASED. WOMAN’S 
DIVISION OF CHRISTIAN SERVICE OF THE BOARD OF MISSIONS 
AND CHURCH EXTENSION OF THE METHODIST CHURCH, 
APPELLANT, V. BUFFALO COUNTY, NEBRASKA, ET AL., 


APPELLEES. : 
46 N. W. 2d 779 


Filed March 16, 1951. No. 32900. 


1. Pleading. A genera] demurrer admits all allegations of fact in 
the pleading to which it is addressed, which are issuable, rele- 
vant, material, and well pleaded; but does not admit the pleader’s 
conclusions of law or fact. 

A general demurrer tests the substantive legal rights 
of parties upon admitted facts, including proper and reasonable 
inferences of law and fact which may be drawn from facts 
which are well pleaded. If the petition states facts which entitle 
the plaintiff to relief, whether legal or equitable, it is not de- 
murrable upon the ground that it does not state facts sufficient 
to constitute a cause of action. 

3. Statutes: Charities. It is a well-accepted rule of construction 
that a legislative act granting powers, privileges, or immunities 
to corporations must be held to apply only to corporations 
created under the authority of that state over which such state 
has the power of visitation and control, unless a contrary intent 
is plainly expressed in the terms of such legislation. 

4, Taxation. Statutes exempting certain bequests, legacies, de- 
vises, or gifts from inheritance taxes should be strictly construed. 
To be exempt from inheritance taxes they must come within the 
strict letter of the statutory exemption. 

5. Charities. A gift to an exclusively charitable corporation, or- 
ganization, association, or foundation eo nominee, without more, 
is a gift in trust for the objects and purposes of the institution 
and ex vi termini is a donation to charity. 

A devise or bequest, although in form an outright gift, 
yet when made to an institution whose sole reason for existence 
and whose entire activity is charitable, is in purpose and prac- 
tical effect a charitable trust. In such cases, the recipient takes 
not beneficially but as trustee to use the funds in furtherance 
of its charitable objects and purposes. 

7. Charities: Taxation. The fact that charitable bequests or de- 
vises are exempt from inheritance taxes does not modify the rule 
that such bequests or devises for charity should be construed 
liberally for the purpose of upholding them whenever possible. 

8. Charities: Equity. Ordinarily a court of equity will not permit 
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a gift, devise, or bequest for charitable uses or purposes, other- 
wise valid, to fail for want of a trustee competent to take 
charge of it, but will in appropriate proceedings appoint a 
competent trustee to administer it. 

9. Charities: Taxation. By virtue of section 77-2007, R. S. Supp., 
1947, a gift, devise, or bequest in the nature of a trust to a 
corporation, organization, association, or foundation in this state 
for expenditure by it within the state for exclusively charitable 
purposes and uses, is exempt from payment of inheritance taxes. 


AppreAL from the district court for Buffalo County: 
ELDRIDGE G. REED, JuDGE. Reversed and remanded with 
directions. 


Dryden, Jensen & Dier, for appellant. 


R. L. Haines, John M. Neff, and Cook & Ross, for ap- 
pellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaueu, JJ. 


CHAPPELL, J. 

The primary question in this case is whether a testa- 
mentary bequest or devise to Mothers’ Jewels Home of 
York, Nebraska, an exclusively charitable institution or 
foundation caring for orphans and dependent children at 
York, Nebraska, was subject to inheritance taxes or 
exempt therefrom by virtue of Laws of Nebraska, 1947, 
c. 262, § 3, p. 852, designated as section 77-2007, R. S. 
Supp., 1947. We conclude that it was exempt from in- 
heritance taxes. 

Since Laws of Nebraska, 1949, c. 241, § 3, p. 655, ef- 
fective March 16, 1949, now section 77-2007.04, R. R. S. 
1943, is not applicable, its provisions will not be dis- 
cussed. ; 

In a proceeding in rem upon issues appropriately pre- 
senting the question, the county court assessed an in- 
heritance tax for Dawson County of $2,588.59 and for 
Buffalo County of $4,187.83. The amount of such taxes 
is not in dispute if legally assessable. Upon appeal there- 
from, the district court entered an order sustaining re- 


VoL. 154] JANUARY TERM, 1951 33 
In re Estate of Halstead 


spective -general demurrers interposed by each of the 
counties to appellant’s amended and supplemental peti- 
tion on appeal, and upon its refusal to plead further, 
entered a judgment dismissing such petition at appel- 
lant’s cost and overruling its motion for new trial. There- 
from an appeal was taken to this court, contending that 
the order and judgment were contrary to law. We sus- 
tain that contention. 

At the outset it should be stated that a general de- 
‘murrer admits all allegations of fact in the pleading to- 
which it is addressed, which are issuable, relevant, 
material, and well pleaded; but does not admit the 
pleader’s conclusions of law or fact. Johnson v. Marsh, 
146 Neb. 257, 19 N. W. 2d 366. 

In that connection, a general demurrer tests the sub- 
stantive legal rights of parties upon admitted facts, 
including proper and reasonable inferences of law and 
fact which may be drawn from facts which are well 
pleaded. If the petition states facts which entitle the 
plaintiff to relief, whether legal or equitable, it is not 
demurrable upon the ground that it does not state facts 
sufficient to constitute a cause of action. Central Ne- 
braska Public Power & Irrigation Dist. v. Walston, 140 
Neb. 190, 299 N. W. 609; 1 Bancroft, Code Pleading, § 183, 
p. 313. 

In the light thereof, we have examined appellant’s 
petition. The will of testatrix attached to and made a 
part thereof, directed the named executor to pay all 
of her just debts and expenses, and further provided 
that in the event her personal assets should be insuffi- 
cient to meet all of such expenses and pay the cash be- 
quests, the same should be a charge upon the real estate 
thereafter devised, to be divided in such proportions 
against such real estate as her executor might direct. 
Among other things, she provided: “I give, devise and 
bequeath to Mothers Jewels Home at York, Nebraska” 
certain described real property in Dawson County. She 
then directed the executor to sell certain described real 
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property in Buffalo County, the proceeds to be used in 
paying bequests and expenses under the terms of her 
will, and after certain cash bequests to other individuals, 
it provided: “All the rest and residue of my estate, I 
give, devise and bequeath to Mothers Jewels Home of 
York, Nebraska.” The will then appointed George A. 
Munro of Kearney, Nebraska, executor of the estate and 
gave and granted to him full power and authority to 
sell and transfer any part or portion of her estate, in- 
cluding real estate, if necessary to carry out the provi- 
sions of the will without any order having been first 
obtained from the district court. In corformity there- 
with, the property was sold by the executor. 

Concededly, as admitted by the demurrers, Mothers’ 
Jewels Home, a Nebraska charitable institution, was 
established in York, Nebraska, in 1889 for exclusively 
religious, charitable, and educational purposes in caring 
for orphans and dependent children. The institution or 
foundation has been supported entirely by gifts and be- 
quests from individuals and organizations interested in 
such a charitable project, all of which gifts and contribu- 
tions are used exclusively for such objects and purposes 
in the State of Nebraska. No part of such gifts or con- 
tributions are ever owned or used for the financial gain 
or profit of anyone or inure to the benefit of any private 
stockholder or individual. The property of Mothers’ 
Jewels Home is owned and generally controlled by ap- 
pellant, a New York religious, philanthropic, and edu- 
cational corporation domesticated in this state, but Moth- 
ers’ Jewels Home itself, although not separately incorpo- 
rated, is an institution or foundation operated by a 
superintendent, resident in Nebraska, who supervises 
and controls the expenditure of all moneys received 
by the institution for the local charitable uses and pur- 
poses aforesaid. 

The petition alleged, and appellant argued, that the 
bequest and devise of testatrix to Mothers’ Jewels Home, 
a Nebraska charity, was, in effect, as intended by her, 
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the gift of a charitable trust fund to be administered 
by it exclusively for the care and support of orphans 
in Nebraska, the charitable objects and purposes for 
which the institution was established and continued to 
exist. In view of the fact that appellant was a foreign 
corporation and Mothers’ Jewels Home was not a sepa- 
rately incorporated entity, and neither was capable of 
acting as trustee, it was alleged that the court having 
original and concurrent jurisdiction could appoint a 
suitable trustee to administer the trust. It prayed that 
the judgment assessing the taxes should be reversed and 
the taxes assessed be cancelled. We sustain that conten- 
tion. 

As a matter of course, neither the district court nor 
. the county court would have any authority to appoint 
a trustee in this proceeding, but, as hereinafter observed, 
the district court would have such authority in an ap- 
propriate proceeding brought for that purpose. 

With relation to inheritance taxes, section 77-2007, R. 
S. Supp., 1947, provides: “(1) All bequests, legacies, 
devises or gifts, to or for the use of any corporation, 
organization, association or foundation organized and 
operated exclusively for religious, charitable or educa- 
tional purposes, no part of which is owned or used for 
financial gain or profit to either the owner or user or 
inures to the benefit of any private stockholder or in- 
dividual, or to a trustee or trustees exclusively for such 
religious, charitable or educational purposes, shall not 
be subject to any tax. * * *” 

In In re Estate of Robinson, 138 Neb. 101, 292 N. W. 
48, this court held, in construing and applying such 
provisions: “It is a well-accepted rule of construction 
that a legislative act granting powers, privileges or 
immunities to corporations must be held to apply only 
to corporations created under the authority of that 
state over which such state has the power of visitation 
and control, unless ‘a contrary intent is plainly ex- 
pressed in the terms of such legislation. 
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“ ‘Statutes exempting certain legacies from an inherit- 
ance tax should be strictly construed. To be exempt 
from an inheritance tax, a legacy must come within 
the strict letter of the statutory exemption.’ ” 

It will be noted, however, in such case that the bequest 
was “ ‘to Yale University, of New Haven, Connecticut, 
to be its absolutely,” a foreign educational corpora- 
tion located in another state, which neither rendered 
nor was required by the will to render any services 
to or in this state. Thus this court concluded that it 
could not claim any right of exemption from inheritance 
taxes. 

In re Estate of Sautter, 142 Neb. 42,5 N. W. 2d 263, 
substantially reaffirmed and applied the foregoing rules. 
It will be noted, however, that the devisees and legatees 
specifically named as taking property or money upon 
which inheritance taxes had been assessed therein were 
all foreign corporations or associations as distinguished 
from Nebraska corporations, organizations, associations, 
or foundations. 

They are distinguishable from the case at bar wherein 
the bequest and devise was given to a Nebraska insti- 
tution, foundation, or organization established and ex- 
isting in this state, for exclusively charitable uses and 
purposes in this state. Mothers’ Jewels Home, the donee, 
was not such a legal entity as could take the title or act 
as trustee, but the gift was not to or for the Woman’s 
Division of Christian Service of the Board of Missions 
and Church Extension of the Methodist Church. It was 
nowhere mentioned in the will. Neither was it given 
any power or authority therein to take the bequest or 
devise out of the jurisdiction of this state or expend it 
for any other than the local charitable objects and pur- 
poses for which Mothers’ Jewels Home was organized 
and established. 

As stated in Zollmann, Charities, § 370, p. 251: ‘What 
induces testators to execute gifts in favor of unincorpo- 
rated charitable associations is unquestionably the char- 
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itable nature of the work which they are doing. There 
is every reason, therefore, why the court should hold 
such gifts, though they are absolute in form, to be char- 
itable in fact. Extrinsic evidence may establish the 
charitable nature of such donations and is admissible 
to identify the legatee, and the identification of certain 
legatees necessarily characterizes legacies as charitable. 
The very name of certain organizations indicates clear- - 
ly that their general purposes are charitable. Where the 
purposes of such societies under their present mode of 
existence give them no power to devote property to 
other. than charitable uses, it is impossible for them, 
while they continue to be what they are, to expend their 
property for any other than charitable purposes. It 
follows that an absolute gift to them constitutes a 
charity. It is the design of the donor to consecrate his 
gift to the legitimate purposes of the society. His in- 
tent is as clearly manifested as it would be had he ex- 
pressly declared that it should be applied to the very 
uses for which the association exists. A gift to a char- 
itable or religious organization, without more, is, there- 
fore, in trust for the purposes of the organization and 
ex vi termini is a donation to charity.” In re Estate of 
Douglass, 94 Neb. 280, 143 N. W. 299, Ann. Cas. 1914D 
447, is cited in the note as authority for the statement. 
By analogy, the rule would have application to an 
orphans’ home, such as Mothers’ Jewels Home. 

See, also, Zollmann, Charities, § 140, p. 93, wherein 
it was said: “Courts * * * will look to the conveyance 
which the donor has made, the objects which they are 
fitted to accomplish, and the agencies whose employ- 
ment he has directed, and will endeavor to frame them 
into a consistent and harmonious plan in accordance 
’ with his leading intention. They will exercise great 
vigilance to see that no change is made, either in the 
application of the charity, or in its management that 
would be in conflict with his declared intention.” See, 
also, Hobbs v. Board of Education, 126 Neb. 416, 253 
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N. W. 627; In re Estate of Harrington, 151 Neb. 81, 36 N. 
W. 2d 577; 14 C. J. S., Charities, § 11, p. 437; 11 C. J., 
Charities, § 11, p. 307. 

In In re Estate of Peterson, 202 Minn. 31, 277 N. W. 
529, it was held: “A devise or bequest, although in form 
an outright gift, yet when made to an institution whose 
sole reason for existence and whose entire activity is 
charitable, is in purpose and practical effect a char- 
itable trust.” 

As stated in the opinion: “In form these are direct 
gifts to named beneficiaries, each of which is a char- 
itable activity, an institution established and function- 
-ing solely for such purposes. In consequence, we hold, 
in line with many courts, that a devise or bequest, al- 
though in form an outright gift, yet when made to an 
institution whose sole reason for existence and whose 
entire activity is charitable, is in purpose and practical 
effect a charitable trust. In such cases the recipient 
* * * takes, not beneficially, but as trustee, to use the 
funds in furtherance of these charitable purposes.” 

As stated in 10 Am. Jur., Charities, § 102, p. 659: 
“The fact that charitable bequests are exempt from in- 
heritance taxes does not modify the common-law rule 
that bequests for charity should be construed liberally 
for the purpose of upholding them whenever possible.” 

We conclude that the gift in the case at bar was a 
devise or bequest to an. institution or foundation estab- 
lished in Nebraska as trustee exclusively for charitable 
purposes or uses within this state, as provided in sec- 
tion 77-2007, R. S. Supp., 1947. In other words, it was 
in the nature of a charitable trust ineffectual for want 
of a trustee competent to take and administer it, but 
in such cases a court of equity in appropriate proceed- 
ings for that purpose will give its aid and appoint a 
trustee who can administer it. Gould v. Board of Home 
Missions, 102 Neb. 526, 167 N. W. 776. As stated in 
that opinion: “If, on the other hand, it is a charitable 
trust and ineffectual for want of a trustee competent to 
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take and administer it, a court of equity will give its aid 
and appoint a trustee, if need be, who can administer it.” 
See, also, 14 C. J. S., Charities, § 6, p. 427, citing Ne- 
braska cases. : 

In that connection, section 30-239, R. R. S. 1943, spe- 
cifically provides: “No gift, grant, bequest or devise 
to religious, educational, charitable or benevolent uses 
which shall in other respects be valid under the laws of 
this state, shall be invalid by reason. of the indefinite- 
ness or uncertainty of the persons designated as the 
beneficiaries thereunder in the instrument creating the 
same. If in the instrument creating such gift, grant, 
bequest or devise, there is a trustee named to execute 
the same, the legal title to the lands or property given, 
granted, devised or bequeathed for such purposes, shall 
vest in such trustee. If no trustee shall be named in 
such instrument, or if a vacancy occurs in the trusteeship, 
then the trust shall vest in the district court for the 
proper county, and shall be executed by some trustee 
appointed for that purpose by or under the direction 
of the court; and the court may make such orders or 
decrees as may be necessary to vest the title to such 
lands or property in the trustee so appointed.” 

In Stork v. Evangelical Lutheran Synod, 129 Neb. 
311, 261 N. W. 552, it was said: “So it is a rule of this 
court, as well as the majority of other state courts, that 
a charitable trust will not fail because the trustee is 
incompetent to take charge of it.” It was further said: 
“The supreme court of Iowa has taken the same view. 
In In re Estate of Crawford, 148 Ia. 60 (126 N. W. 774), 
there was a gift for the Salvation Army. That body 
was given no power or authority to take it out of the 
state and the trustee named was the Burlington, Iowa, 
branch of the Salvation Army.” 

In re Estate of Crawford, 148 Iowa 60, 126 N. W. 774, 
Ann. Cas. 1912B 992, so cited with approval by this 
court, affirmed the trial court’s judgment that the be- 
quest was exempt from inheritance taxes. That case 
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was in all material respects identical with the case at 
bar, and we adopt its logic. Therein a bequest was made 
to the Burlington, Iowa, branch of the Salvation Army, 
a New York corporation. Here it was given to Mothers’ 
Jewels Home of York, Nebraska, a branch of the Wom- 
an’s Division of Christian Service of the Board of Mis- 
sions and Church Extension of the Methodist Church, 
a New York corporation. Therein the state claimed 
that an inheritance tax should be assessed under a 
statute comparable with our own, contending that the 
exemption therein could not be applied to a gift or be- 
quest to a corporation not organized under the laws of 
that state. Such a contention is here made by the ap- 
pellees. 

In that opinion it was said: “It must be admitted, we 
think, that a legacy to or for the Salvation Army or other 
religious or charitable institution organized under the 
corporation laws of another state is not exempted from 
the inheritance tax. Such seems to be the express 
language of the act itself, and such is the holding of 
courts in other jurisdictions where like questions have 
arisen. In re Prime’s Estate, 136 N. Y. 347, (32 N. E. 
1091, 18 L. R. A. 713); Humphreys v. State, 70 Ohio St. 
67, (70 N. E. 957, 65 L. R. A. 776, 101 Am. St. Rep. 888); 
People v. Society, 87 Ill. 246.” It could as well also have 
cited In re Estate of Robinson, supra, and In re Estate of 
Sautter, supra. 

In that connection, the opinion also said: “In none 
of these cases upon which appellant relies to sustain its 
contention in the case at bar has the court been called 
upon to say whether a gift or bequest in the nature of 
a trust to be expended within the state for purely local 
benefit and local purposes may be held exempt. * * * 

“If, as we are inclined to hold, the deduction here sug- 
gested is sound, the bequest made by Mrs. Crawford 
may in our judgment be fairly held to come within the 
exemption. The gift is not to or for the Salvation Army. 
That body is given no power or authority to take it out 
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of the jurisdiction of the state or to expend it for any 
other than the local purposes mentioned in the will. 
The trustee named for this purpose is not the Salva- 
tion Army, but the Burlington, Iowa, branch thereof. 
Whether such local branch has a distinct organization 
with any independent or autonomous functions is not 
shown in the record; but this is not a material inquiry, 
for, if the gift be construed as intended to aid the work 
of a definite local charity, the fact that the trustee named 
in the will has no legal existence or is without power to 
accept or administer the trust is immaterial, for the 
court will not permit the trust to fail for want of a 
qualified trustee and will itself name one if it becomes 
necessary. The distinction between a gift made gen- 
erally to or for a charitable society organized in another 
state, and a gift made to aid the work of a strictly local 
charity with which the foreign society may be associated, 
is not a violent one, and promotes the apparent intention 
of the Legislature to relieve from the burden of this 
tax moneys and property kept within the jurisdiction 
of the state and devoted to the amelioration of the con- 
dition of its own people. * * * The state has no interest 
in crippling or burdening enterprises conceived, fostered 
and promoted solely for the relief of its needy or the 
advancement of the moral, social and religious interests 
of its people. We find no precedent inconsistent with 
the conclusion here indicated.” 

Other questions have been argued and presented, but 
as we view it, they require no discussion. 

For the reasons heretofore stated, the judgment should 
be and hereby is reversed and the cause is remanded, 
with directions to enter a decree in conformity with 
this opinion, finding and adjudging that the bequest and 
devise were exempt from inheritance taxes in both 
counties, and cancelling assessment of the same. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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EDITH JANE WAX, ADMINISTRATRIX OF THE ESTATE OF 


DaLLas E, WAX, DECEASED, APPELLANT, V. THE 
Co-OPERATIVE REFINERY ASSOCIATION, A 


CORPORATION, ET AL., APPELLEES. 
46 N. W. 2d 769 


Filed March 16, 1951. No. 32930. 


Negligence. Negligence to be the basis of an action for dam- 
ages must have proximately caused or contributed to the injury 
for which recovery is sought. 

Where, in an action of tort, it is shown that, subse- 
quent to the negligent act, a new and independent cause inter- 
vened, sufficient of itself to stand for the cause of injury, the 
former is too remote to be made the basis of recovery. 

If original negligence is of a character which, according 
to the usual experience of mankind, is liable to invite or induce 
intervention of some subsequent cause, the intervening cause will 
not excuse it and the subsequent mischief will be held to be the 
result of the original negligence. 

A party is only answerable for the natural, probable, 
reasonable, and proximate consequences of his acts; and where 
some new efficient cause intervenes, not set in motion by him, 
and not connected with but independent of his acts and not flow- 
ing therefrom, and not reasonably in the nature of things to be 
contemplated or foreseen by him, and produced the injury, it is 
the dominant cause. 

Negligence: Trial. In an action based on negligence the ques- 
tion of whether or not there was an intervening cause which 
removed the negligence of the defendant as the proximate cause 
is usually one for a jury. 

If however the evidence on the question of 
whether or not there was an intervening cause is not conflicting 
and is such that reasonable minds cannot differ as to the con- 
clusion to be derived therefrom, the question is one to be de- 
cided as a matter of law by the court. 

Trial: Appeal and Error. Under Nebraska practice a motion of 
the defendant to dismiss at the close of plaintiff’s evidence or at 
the close of all evidence on the ground that the evidence is 
insufficient to sustain a cause of action has the same purpose 
and is to be treated the same as a motion for directed verdict 
both in the district court and in this court on appeal. 

Appeal and Error. In an appeal to review the ruling of the 
district court on a motion for new trial the Supreme Court may 
order and direct judgment to be entered in favor of the party 
entitled thereto. 


Vo. 154] ‘JANUARY TERM, 1951 43 


Wax v. Co-Operative Refinery Assn. 


APppEAL from the district court for Box Butte County: 
Eart L. Meyer, Jupce. Affirmed in part, reversed in 
part, and remanded with directions. 


Charles A. Fisher, for appellant. 
Edwin D. Crites, for appellees, 


Heard before Summons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BoSLAuGH, JJ. 


YEAGER, J. 

This is a companion case to Fentress v. Co-Operative 
Refinery Assn., 149 Neb. 355, 31 N. W. 2d 225. The in- 
cidents which furnished the basis for each action are 
identical. The two actions grow out of a fire which 
occurred in Hemingford, Nebraska, on July 30, 1943. 
Fentress, a member of the volunteer fire department of 
the village of Hemingford, Nebraska, was injured in the 
fire and his action was to recover damages on account 
of alleged negligence of the Co-Operative Refinery 
Association. Dallas E. Wax, not a member of the vol- 
unteer fire department of the village of Hemingford, Ne- 
braska, was also injured in that fire from which injuries 
he died on August 8, 1943. — 

The action here is by Edith Jane Wax, now Edith Jane 
Planansky, administratrix of the estate of Dallas E. 
Wax, plaintiff and appellant, against the Co-Operative 
Refinery Association, a corporation, defendant and ap- 
pellee, to recover damages on the theory that the death 
of Dallas E. Wax was caused by the negligence of the 
defendant and appellee. The village of Hemingford was 
named in the pleadings as a defendant but there is 
nothing in the record to indicate that it was in fact made 
a party. Therefore the Co-Operative Refinery Associa- 
tion will be treated herein as the sole defendant. 

The case was tried to a jury and a verdict was re- 
turned in favor of the plaintiff. Following the verdict 
and in due time a motion was filed for judgment. not- 
withstanding the verdict as was also a motion for new 
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trial. The motion for judgment notwithstanding the 
verdict was overruled but the motion for new trial was 
sustained. From the order sustaining the motion for 
new trial the plaintiff has appealed. There is no cross- 
appeal from the order overruling the motion for judg- 
ment notwithstanding the verdict. 

The facts in the Fentress case as: reflected by the 
opinion very closely parallel the facts in this case as 
they appear in the bill of exceptions. However be- 
cause of certain small but important details which are 
peculiar to this case it appears advisable to set forth 
all of the pertinent facts anew herein. 

On July 30, 1943, during the noon hour the defendant 
undertook to make delivery of 2,500 gallons of tractor 
fuel and 1,500 gallons of gasoline to the Farmers Union 
Co-Operative Oil Association and to place it in bulk 
receiving tanks at Hemingford, Nebraska. This associa- 
tion will hereinafter be referred to as the Farmers Asso- 
ciation. The tractor fuel tanks were above ground and 
delivery into them was accomplished by pumping. The 
gasoline tank was below ground and delivery to it was 
by gravity. Delivery to the premises was made by 
tractor and trailer. On the trailer was a tank con- 
taining three compartments. One contained 1,500 gal- 
lons of gasoline and the other two 2,500 gallons of tractor 
fuel. On the tractor were three tanks containing fuel 
for the tractor. One was the regular and the other two 
were auxiliary tanks. The auxiliary tanks were mounted 
behind the cab and the regular tank was on the left 
side of the cab. 

On arrival the delivery unit was placed so that the 
gasoline and tractor fuel could be emptied into tanks 
at one time. A hose from the tractor fuel compartment 
was connected with a pump and the flow of oil was 
started into the tanks. A standard hose for gasoline 
delivery connected with the gasoline compartment was 
placed in an intake pipe of the gasoline receiving tank. 
The hose at its outer end was equipped with a brass 
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connection or fitting. A metal extension which had an 
angle of 90 degrees was attached to the brass fitting and 
this extension was placed in the opening leading to the 
gasoline tank. The opinion in the Fentress case indicates 
that no gasket was used where the hose was connected 
to the valve on the gasoline compartment. In this case 
that is a matter which is in dispute. There was a leak: 
and leaking gasoline was caught in a bucket. According 
to the defendant’s driver this leaking was stopped by - 
tightening the connection with a pipe wrench. There 
was an air vent from the underground gasoline storage 
tank a short distance from the inlet thereto. The hoses 
from the gasoline and tractor fuel tanks were crossed on 
their way from the transportation unit tanks to the 
storage inlets. 

Within two or three minutes after the flow of tractor 
fuel and gasoline was started an employee of the Farm- 
ers Association stepped across the hose. There is some 
indication that he made contact with the hose, possibly 
stumbled. An explosion occurred. It appears to have 
been felt by him rather than seen. Immediately there- 
after fire was discovered first at the air vent of the 
tank and then at the gasoline inlet. It appeared some- 
what as a flame from a torch. What caused the fire 
is not known. The fire started to ascend one or both of 
the hoses. An attempt was made to extinguish the fire 
which was unsuccessful. 

The employee of the Farmers Association directed 
defendant’s employee to drive the transport away. The 
Farmers Association employee closed the valve to the 
gasoline compartment but was unable to close the one 
to the tractor fuel compartment. The tractor fuel hose 
was pulled apart or broken as the transport unit was 
pulled away. This caused tractor fuel to flow out. The 
oil was immediately ignited. The transport unit was 
removed a distance of about 275 feet and over this dis- 
tance tractor fuel continued to flow. The fire followed 
the oil the distance that the unit traveled and the unit 
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became enveloped in flames from which clouds of smoke 
billowed which could be seen up into the town of Hem- 
ingford. 

A fire alarm was sounded and the attention of plain- 
tiff’s decedent was attracted. Though not a member of 
the fire department plaintiff's decedent rushed to the 
scene where probably 20 members of the department 
had gathered to combat the fire. When he arrived a 
number of firemen were manning a-nozzle of a fire 
hose. They were an uncertain distance, probably 40 
to 80 feet, in front of the transport unit. 

At the time plaintiff’s decedent came onto the scene 
his brother, who was a member of the fire department, 
was attempting to carry a grain door to the vicinity 
where the firemen were manning the hose. At his 
request plaintiff’s decedent helped carry the grain door 
and helped to stand it up between these firemen and 
the transport unit presumably to protect them from the 
fire at the unit. As near as can be determined he was 
holding up this screen when he received ne injuries 
which caused his death. 

Almost immediately after this screen was placed an 
explosion of one of the fuel tanks of the tractor oc- 
curred. The explosion was in the direction of these 
men. It was deflected upward over the fender and 
fell with devastating force upon these men including 
plaintiff’s decedent. 

On these facts plaintiff’s cause of action is based. The 
petition on which the case was tried charges negligence 
and gross and wanton negligence on the part of the de- 
fendant. The negligence charged, stated briefly, is 
that the driver of the truck violated chapter 2, article 
VI, section 1, of the municipal code of the village of 
Hemingford, Nebraska, in effect on July 30, 1943, which 
provision included by reference laws, rules, and ‘regula- 
tions compiled by the State Fire Marshal in 1945 and 
particularly sections 2 and 10 of such laws, rules, and 
regulations; that the driver was guilty of reckless driv- 
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ing in violation of chapter 9, article VI, section 2, of the 
municipal code of the village of Hemingford; that the 
driver was guilty of unlawfully stopping and parking 
in violation of chapter 9, article VI, section 5, of the 
municipal code of the village of Hemingford; that the 
“equipment of the truck was defective and that in this 
respect the defendant was grossly, willfully, and wan- 
tonly negligent; that the defendant failed to shut off 
the fuel lines and failed to extinguish the flames; that the 
defendant operated the truck wantonly, carelessly, and 
negligently and in.such manner as to endanger life, limb, 
and property; that the defendant placed the truck in a 
position to endanger life, limb, and property; that the 
defendant operated the truck without static arresters or 
a drag chain; that the truck carried no fire extinguishers; 
and that the tanks on said truck were not properly ven- 
tilated so as to prevent explosion. 

By its verdict the jury found the defendant guilty of 
some or all of these charges. 

The effect of the order sustaining the motion for new 
trial was to say that no actionable negligence was 
proved against the defendant. This was the theory on 
which the motion was presented and from a memoran- 
dum appearing in the transcript it becomes clear that 
this is the theory on which the ruling of the district 
court was made. 

The case was tried on an amended petition which 
was filed on May 28, 1948, which was nearly five years 
from the date of the occurrence out of which this action 
grew. The defendant urged in the district court and — 
urges here that at least in part this amended petition 
sets up a new cause of action and to that extent it is 
barred by the appropriate statute of limitation. In the 
view taken of the case it does not appear necessary to 
consider this question. 

It is fundamental that negligence to be the basis of 
an action for damages must have: proximately caused 
or contributed to the injury for which recompense is 
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sought. Brotherton v. Manhattan Beach Improvement 
Co., 48 Neb. 563, 67 N. W. 479, 58 Am. S. R. 709, 33 L. 
R. A. 598; Davis v. Union Pacific R. R. Co., 99 Neb. 
769, 157 N. W. 964; Steenbock v. Omaha Country Club, 
110 Neb. 794, 195 N. W. 117; Johnson v. Mallory, 123 
Neb. 706, 243 N. W. 872; Wagner v. Watson Bros. Transfer 
Co., 128 Neb. 535, 259 N. W. 373; Anderson v. Byrd, 
133 Neb. 483, 275 N. W. 825; Bixby v. Ayers, 139 Neb. 
652, 298 N. W. 533; Tews v. Bamrick, 148 Neb. 59, 26 
N. W. 2d 499; Simcho v. Omaha & C. B. St. Ry. Co., 150 
Neb. 634, 35 'N. W. 2d 501. 

Also where, in an action of tort, it is s shown that, sub- 
sequent to the alleged negligent act, a new and inde- 
pendent cause had intervened, sufficient of itself to 
stand for the cause of injury, the former is too remote 
to be made the basis of recovery. St. Joseph & G. I. 
R. R. Co. v. Hedge, 44 Neb. 448, 62 N. W. 887; Kitchen 
v. Carter, 47 Neb. 776, 66 N. W. 855; Moses v. Mitchell, 
139 Neb. 606, 298 N. W. 338; Greco v. Shaver, 141 Neb. 
1,2 N. W. 2d 526. 

If original negligence is of a chara¢ter which, ac- 
cording to the usual experience of mankind, is liable 
to invite or induce the intervention of some subse- 
quent cause, the intervening cause will not excuse it 
and the subsequent mischief will be held to be the 
result of the original negligence. McClelland v. Inter- 
state Transit Lines, 142 Neb. 439, 6 N. W. 2d 384. 

A party is only answerable for the natural, probable, 
reasonable, and proximate consequences of his acts; 
and where some new efficient cause intervenes, not set 
in motion by him; and not connected with but inde- 
pendent of his acts and not flowing therefrom, and not 
reasonably in the nature of things to be contemplated 
or foreseen by him, and produced the injury, it is the 
dominant cause. Kitchen v. Carter, supra. 

Under the principles announced the district court con- 
cluded that there was no evidence upon which a finding 
could be based that the defendant was guilty of negli- 
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gence which was the proximate cause of the injuries 
and death of plaintiff’s decedent. 

If the defendant was negligent it is certain that no 
negligence of which it was guilty was active at the 
time plaintiff's decedent was injured. What the de- 
fendant had done which contributed to or caused the 
fire had been done before plaintiff’s decedent came upon 
the scene. The fire was in progress as was observable 
by all. The only thing suggested by the pleadings or 
evidence which could be regarded as active negligence 
at that time was failure to have the gasoline tank which 
exploded and caused the injuries properly vented. The 
only evidence of probative value on this subject was 
furnished by the employee of the defendant, and he 
testified that the cap to the tank contained the ordinary 
vent. 

If then there was evidence that it was guilty of any 
negligence at all, and we think there was, it becomes 
necessary to say whether or not that negligence was 
too remote to be made the basis of a recovery in the 
action. We think on the evidence as it appears in the 
_ bill of exceptions the pertinent parts of which are sum- 
marized herein that it was too remote. 

The negligent acts of the defendant were in the past 
and what remained was a condition of danger obviously 
observed, but of course not fully appreciated, by and 
known to plaintiff's decedent into which he projected 
himself, laudably of course. He acted for the clear 
voluntary purpose of protecting life and property from, 
not an act at the time, but a condition known by him 
to exist. 

It is difficult to see how it may be said that the pro- 
jection of plaintiff's decedent as he did into this hap- 
pening could be regarded as a natural, probable, reason- 
able, and proximate consequence of the start of the fire, 
whatever its cause, or the removal of the truck from 
the Farmers Association plant. It appears reasonable to 
say that here were new and efficient acts of intervention 
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independent of the acts of the defendant, not connected 
with the acts of the defendant, and not reasonably in 
the nature of things to be contemplated or foreseen. 

If this is the proper attitude to be taken, and we think 
it is, it must be said that whatever, if any, negligence 
of which the defendant was guilty was not the proxi- 
mate cause of the injury and death which is the basis 
of this cause of action, and in consequence it must be 
said, subject to the conclusion upon the proposition which 
follows, that the district court properly sustained the 
motion for new trial. — 

It is interpolated here that it is in the light of this 
conclusion that the complaint of the defendant that the 
amended petition sets up a new cause of action which 
is barred by the statute of limitation loses its importance. 
If the plaintiff may not recover because of failure to 
prove negligence which was the proximate cause of 
the occurrence it is of no consequence whether the peti- 
tion was properly or improperly amended. 

The plaintiff contends that the question of whether 
or not there was an intervening cause which removed 
the negligence of the defendant as the proximate cause 
of the death of plaintiff’s decedent was one for the jury. 
Such was the pronouncement of this court in the follow- 
ing cases: St. Joseph & G.I. R. R. Co. v. Hedge, supra; 
Omaha St. Ry. Co. v. Larson, 70 Neb. 591, 97 N. W. 824; 
Amend v. Lincoln & N. W. R. R. Co., 91 Neb. 1, 185 
N. W. 235. ' 

In the opinion in St. Joseph & G.I. R. R. Co. v. Hedge, 
supra, it was said: “Whether the natural connection of 
events is maintained or broken by the intervention of a 
new and independent cause is, according to the authori- 
ties cited, a question of fact.” 

In the syllabus it is said: “Whether the natural con- 
nection of events is maintained or interrupted by the 
introduction of a new and independent cause is usually 
a question of fact and not of law.” 

In Omaha St. Ry. Co. v. Larson, supra, it is said: “The 
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petition is framed in accordance with this doctrine and, 
in our view, states a good cause of action, and whether 
or not the failure to use diligence in stopping the car 
after the collision was the direct cause of the injury, 
was a question of fact to be determined by the jury.” 

The opinion in Amend v. Lincoln & N. W. R. R. Co., 
supra, quotes with approval what has been quoted herein 
from St. Joseph & G.I. R. R. Co. v. Hedge, supra. 

We have no hesitancy in accepting these pronounce- 
ments as controlling where the facts in such situations 
as this are sufficiently in dispute to permit of a differ- 
ence of opinion in the minds of men possessed of ordi- 
nary understanding, but we are unwilling to accept them 
in cases where the factual situation is so clear that 
reasonable minds may not differ thereon. 

In situations such as this as in other situations where 
it has been announced, we think the follawing rule 
should apply: “Where the evidence on the trial in the 
district court is not conflicting, and reasonable minds 
cannot differ as to the conclusion to be derived there- 
from, it is the duty of the court, when requested, to 
direct a verdict in accordance with such conclusion.” 
Nebraska Transfer Co. v. Chicago, B. & Q. R. R. Co., 90 
Neb. 488, 134 N. W. 163. See, also, Swanback v. Sover- 
eign Camp, W. O. W., 103 Neb. 34, 170 N. W. 354. 

It is true that a motion for directed verdict was not 
made but a motion for dismissal was made on the ground 
that the evidence did not sustain a cause of action. This 
brings the case within section 25-1315.02, R. R. S. 1943. 

A motion to dismiss on the ground that the evidence 
does not sustain a cause of action for all practical pur- 
poses is the same as a motion for directed verdict and 
this court has uniformly so treated it. Meyer v. Platt, 
137 Neb. 714, 291 N. W. 86; Robinson v. Central Neb. 
Public Power & Irrigation District, 146 Neb. 534, 20 N. 
W. 2d 509; Fentress v. Co-Operative Refinery Assn., 
supra; Roby v. Auker, 149 Neb. 734,.32 N. W. 2d 491; 


52 NEBRASKA REPORTS [VoL. 154 


State v. Birdwood Irrigation District 


Armer v. Omaha & C. B. St. Ry. Co., 151 Neb. 431, 37 
N. W. 2d 607. 

We conclude under this reasoning that the motion to 
dismiss should have been sustained the same as if a 
motion for a directed verdict had been made agreeable 
to the terms of section 25-1315.02, R. R. S. 1943. 

It follows that the court did not err in setting aside 
the verdict but it did err in granting the defendant a 
new trial. 

To the extent of the error the order of the district court 
is reversed. It is otherwise affirmed. 

Pursuant therefore to section 25-1315.03, R. R. S. 1943, 
which provides in part as follows: “The Supreme Court 
on appeal from an order granting a new trial, or upon 
a review of an order denying a new trial in the action 
in which such motion was made, or on appeal from the 
judgment, .may order and direct judgment to be entered 
in favor of the party who was entitled to such judg- 
ment,” this cause is remanded with directions to render 
judgment notwithstanding the verdict in favor of the 
defendant. 

AFFIRMED IN PART, REVERSED IN PART, AND 
REMANDED WITH DIRECTIONS. 

CHAPPELL, J., concurs in the result. 

MEssmorE, J., participating on briefs. 


In RE CANCELLATION OF PART OF THE WATER APPROPRIATION 
UNDER Docket 646, KNOWN AS THE BiRDWOOD IRRIGATION 
DistRIcT, BrRDwooD CREEK, WaTeER Division No. 1-A. 
STATE OF NEBRASKA ET AL., APPELLEES, v. BIRDWOOD 
IRRIGATION DISTRICT ET AL., APPELLANTS. 
46 N. W. 2d 884 
Filed March 23, 1951. No. 32818. 


1. Waters. An adjudicated appropriation of the waters of a stream 
for irrigation purposes is a vested property right which is subject 
only to the law in existence at the time the right was acquired 
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and to such reasonable regulations subsequently adopted by vir- 
tue of the police power of the state. 

A use of water for irrigation purposes in this state 
under an appropriation made prior to 1895 is not limited in 
quantity except that it must be within the limits of the adjudi- 
cated appropriation, that it must be for some useful and bene- 
ficial purpose, and that it must not exceed the least amount of 
water that experience indicates is necessary in the exercise of 
good husbandry for the production of crops. 

The state may regulate and control the use of its public 
waters for irrigation by virtue of its police power to prevent 
waste, to protect against unlawful diversions, and to enforce all 
adjudicated water rights in accordance with their terms. 

It is a fundamental principle of common law that one 
may not divert more water even under a valid appropriation than 
he can put to a beneficial use, and when the appropriator ceases 
to use it for such purpose the right ceases. The irrigation laws 
of this state, including the Raynor Act of 1889, are declaratory 
of this principle of the common law. 

A statute providing for the forfeiture of a water right, 
after notice and hearing, where it appears that the water appro- 
priation has not been used for some useful or beneficial purpose, 
or having been so used, has ceased to be used for such purpose for 
three years or more, constitutes a valid exercise of the police 
power of the state. As such it is valid as to past as well as to 
future appropriations. 

The application of water to a beneficial use operates 
as a condition subsequent which in fact fixes the extent of the 
right originally acquired. 

The power of the state to cancel the whole of an appro- 
priation for irrigation purposes for nonuser carries with it the 
right to cancel a part thereof for nonuser. 

Where an adjudicated appropriation describes the lands 
to which the water is to be applied, lands not included within 
such description have no rights thereunder. 

Where an irrigation district acquires an appropriation 
for the purpose of serving particular lands, lands outside such 
district can gain no right to water under the appropriation ex- 
cept in the manner provided by statute. 

The method provided by statute for bringing lands 
within an irrigation district is exclusive. 

A change in locational use of appropriated waters for 
irrigation purposes can be made only in the manner provided 
for by statute for obtaining the approval of the Department of 
Roads and Irrigation. 


54 NEBRASKA REPORTS [Vou. 154 


State v. Birdwood [Irrigation District 


12. 


The purpose of an irrigation district is to furnish 
water for irrigation purposes to be usefully and beneficially ap- 
plied te lands within the district. The appropriation of the 
district is dedicated to the lands within the district to which 
water has been beneficially applied and which have not come 
within the provisions of the nonuser statute. 

An irrigation district may not therefore deprive land- 

owners in the district of the continuing benefit of its dedicated 

use without the consent of the landowner and the approval of 
the Department of Roads and Irrigation. 

Nor may a landowner outside the district gain a right 
to use the irrigation waters of the district for irrigation purposes 
unless he be brought into the district in the manner provided by 
statute. 

15. Evidence: Appeal and Error. Records, letters, or other docu- 
ments not put in evidence at a hearing before the Department of 
Roads and Irrigation are no part of the record and may not be 
properly included in the bill of exceptions. 


13. 


14, 


APPEAL from the Department of Roads and Irrigation: 
Modified and affirmed. 


Edward E. Carr, and Baskins & Baskins, for appellants. 


Clarence S. Beck, Attorney General, Bert L. Overcash, 
and Henry M. Grether, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CARTER, J. 

This is a proceeding commenced by the Department of 
Roads and Irrigation to cancel a part of the water appro- 
priation of the Birdwood Irrigation District. After notice 
and hearing, the department determined that a beneficial 
use of water had not been made upon 6,762.78 acres of 
land within the district, and canceled the appropriation 
of water for such lands. The district and a anes of 
landowners within the district appeal. 

The appropriation of water from Birdwood Creek for 
irrigation purposes which is now owned by the Bird- 
wood Irrigation District was adjudicated on August 12, 
1898. The department determined the date of priority 
to be October 21, 1893. The order described approxi- 
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mately 12,000 acres of land to which the appropriation 
was to apply and determined that the amount of the 
appropriation was not to exceed 100 cubic feet per sec- 
ond of time. The department further limited the ap- 
propriation to the capacity of the ditch and the least 
amount of water that experience may hereafter indicate 
as necessary for the production of crops in the exercise 
of good husbandry. The time for completing the ap- 
plication of water to the beneficial use indicated was 
fixed as of September 1, 1902. No appeal was taken 
from this order. 

The appropriation here involved was given a priority 
date as of October 21, 1893. The adjudication of the 
‘water right gave to the Birdwood Irrigation District 
and its predecessors in interest a vested right to the use 
of the waters appropriated, subject to the law at the 
time the vested interest was acquired and such reason- 
able regulations subsequently adopted by virtue. of the 
police power of the state. Enterprise Irrigation Dis- 
trict v. Willis, 135 Neb. 827, 284 N. W. 326; State ex 
rel. Cary v. Cochran, 138 Neb. 163, 292 N. W. 239. 

The Constitution declares the necessity of water for 
domestic use and for irrigation purposes in this state to 
be a natural want. Art. XV, § 4, Nebraska Constitution. 
Our statutory law on the subject of irrigation and the 
decisions of this court dealing therewith show a clear 
intention to enforce and maintain a rigid economy in 
the use of public waters of the state. It is the policy of 
the law. in all the arid states to compel an economical 
use of the waters of natural streams. One of the very 
purposes of the state in the administration of public 
waters is to avoid waste and to secure the greatest 
benefit possible from the waters available for appropri- 
ation for irrigation purposes. Farmers Canal Co. v. 
Frank, 72 Neb. 136, 100 N. W. 286. 

The appropriation for irrigation purposes here in- 
volved is clearly subject to the law existing as of its 
adjudicated priority date. It is a fundamental principle 
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of the common law that one may not divert more water, 
even under a valid appropriation, than he can put to a 
beneficial use. The Raynor Irrigation Law of 1889 pro- 
vided in part: “The appropriation must be for some 
useful or beneficial purpose, and when the appropriator 
or his successor in interest ceases to use it for such a 
purpose, the right ceases.” Laws 1889, c. 68, art. 1, § 
2, p. 504. This statute was in force on the adjudicated 
priority date. It is declaratory of the common law rule 
and sustains the contention of the department that so- 
called vested appropriations of water for irrigation pur- 
poses may be lost by nonuser or abandonment. The in- 
tent of the 1889 act is made clear when it declares: 
“No person entitled to the use of water from any such 
ditch or canal, must under any circumstances use more 
water than good husbandry requires for the crop or 
crops that he cultivates * * *.” Laws 1889, c. 68, art. 2, 
§ 14, p. 515. These principles were the law of this state 
when the adjudication of the water right before us was 
made. They still remain in our irrigation statutes and 
have become the fixed policy of the state. § 46-229, R. 
S. Supp., 1949. The application of water to a beneficial 
use operates as a condition subsequent which in fact 
fixes the extent of the right originally acquired. 

The appellants contend that, regardless of nonuser or 
failure to irrigate a large portion of the lands under an 
appropriation, the department is without authority to 
cancel the water right on lands not so used. Such a con- 
struction of the powers of the department would defeat 
a Major purpose of the department and render the non- 
user and abandonment provisions of the irrigation law 
nugatory. The department is expressly authorized by 
statute, after notice and hearing, to forfeit a water right 
‘where it appears that the water appropriation has not 
been used for some beneficial or useful purpose, or 
having been so used at one time has ceased to be used 
for such purpose for more than three years. § 46-229.02, 
R. S. Supp., 1949. The constitutionality of the fore- 
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going statute was upheld by this court in Kersenbrock 
v. Boyes, 95 Neb. 407, 145 N. W. 837, and Dawson County 
Irrigation Co. v. McMullen, 120 Neb. 245, 231 N. W. 840. 
In the Kersenbrock case it was held also that the act 
was not invalid because it applies to both past and future 
appropriations. We deem these propositions as settled 
in this state. Consequently, where it appears that irri- 
gation water has not been applied to lands described in 
an adjudicated appropriation for the statutory period of 
three years, such nonuser will result in the loss of the 
right, although the right is one that is termed a vested, 
adjudicated right. The policy of the law is to require 
a continued beneficial use of appropriated waters to 
avert their loss under the nonuser provisions of the 
irrigation statutes. 

It is urged, however, that even if the department has 
the authority to cancel an appropriation for nonuser, 
it has no right to cancel a part of an appropriation for 
the reason that only a part of the acreage described in 
the adjudication has been irrigated. We do not think 
the position assumed by the appellants on this question 
is the correct one. In Smith v. Hawkins, 120 Cal. 86, 
52 P. 139, it was said: “If plaintiffs could forfeit their 
entire right of appropriation by nonuser, equally will 
they be held to forfeit less than the whole by like failure. 
In other. words, the necessary result of the principles 
declared on that appeal is that, no matter how great in 
extent the original quantity may have been, an appro- 
priator can hold, as against one subsequent in right, 
only the maximum quantity of water which he shall have 
devoted to a beneficial use at some time within the period 
by which his right would otherwise be barred for non- 
user. And this principle has been more explicitly de- 
clared in the recent case of Senior v. Anderson, 115 Cal. 
496, where it is held that an appropriation of water by 
the owner of land by means of a ditch is not measured 
by the capacity of the ditch through which the appro- 
priation is made, but is limited to such quantity, not ex- 
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ceeding the capacity of the ditch, as the appropriator 
may put to a useful purpose.” See, also, Hewitt v. Story, 
64 F. 510, 30 L. R. A. 265; Rocky Ford Irrigation Co. v. 
Kents Lake Reservoir Co., 104 Utah 202, 135 P. 2d 108. 
The fact that many provisions of our irrigation statute 
came from California makes the interpretations of the 
California statute by the courts of that state of particular 
application here. Magner v. Kinney, 141 Neb. 122, 2 
N. W. 2d 689. We conclude that the power to cancel 
the whole of an appropriation for irrigation purposes 
for nonuser carries with it the right to cancel a part. 
United States v. Tennessee & Coosa R. R. Co., 176 U.S. 
242, 20 S. Ct. 370, 44 L. Ed. 492. 

The foregoing is consistent with the Raynor Irrigation 
Law of 1889, as well as the irrigation statutes passed 
subsequent thereto. It integrates itself into the public 
policy of the state with reference to the appropriation 
of public waters. It is consistent also with the provisions 
of the appropriation as it was adjudicated in 1898. It 
gives effect to the constitutional provision that the neces- 
sity of water for irrigation is a public want. It in no 
manner changes a substantive right. It merely sus- 
tains the procedural remedy provided by the Legislature 
for enforcing a condition inherently in the appropriation 
to the effect that the rights attained thereby could be 
lost by nonuser. It is consistent with the theory that 
water may not be wasted. An appropriator will not be 
permitted to retain an interest in public waters, to 
which he has a valid appropriation, which are not put to 
a beneficial use. Such a rule would be contrary to the 
policy of the state that the necessity for water for irri- 
gation is a public want and that the public waters of 
the state, available for appropriation for irrigation pur- 
poses, should be administered to secure the greatest 
benefit possible therefrom. An appropriator will not 
be permitted to retain an interest in the use of public 
waters which he has never put to a beneficial use, or 
having been once put to a beneficial use has failed for 
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the statutory period to continue such beneficial use. It 
is the express duty of the department to determine the 
appropriations, or parts thereof, which are subject to 
forfeiture for nonuser and make the waters. covered 
thereby available to junior appropriators or new appli- 
cants. It is the duty of the department to protect the 
rights of any and all the appropriators of public waters. 
It is its duty also to see to it that the maximum amount 
of water may be subject to- appropriation. It is en- 
joined to perform such duties in the fulfillment of the 
policy of the state with reference to its public waters 
as evidenced by constitutional and statutory provisions, 
and the interpretations of the courts of this state with 
reference thereto. 

The record shows that the water appropriation for 
lands falling into several different groups was canceled. 
We shall deal briefly with each group. (a) There 
were some lands described in the adjudicated appropria- 
tion which were not within the Birdwood Irrigation Dis- 
trict. The evidence shows that water had never been 
applied to these lands and consequently the water ap- 
propriation for them was properly canceled. (b) There 
were some lands not included in the adjudicated ap- 
propriation that were below the Birdwood Irrigation 
. District canal which were alleged to be within the dis- 
trict. The record shows that these lands were not in- 
cluded in the lands described in the adjudicated appro- 
priation, nor were they subsequently brought into the 
district in the manner provided by statute. None of 
the waters included in the appropriation of the Bird- 
wood Irrigation District therefore were available to 
such lands. Such lands may not be properly considered 
in determining the acreage entitled to water under 
the appropriation of the Birdwood Irrigation District. 
(c) There are lands lying above the canal of the Bird- 
wood Irrigation District which were not described or 
otherwise included in the adjudicated appropriation, nor 
- subsequently brought into the district. The evidence 
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shows they were irrigated for a number of years 
last past by pumping from the canal of the irrigation 
district. The department correctly determined that none 
of the waters included in the adjudicated appropriation 
were for these lands and could not therefore be included 
in determining the acreage to which the adjudicated 
appropriation applied that had been put to a beneficial 
use and had not been lost by nonuser. (d) There were 
lands included in the adjudicated appropriation which 
are outside the district for which water is claimed. The 
record shows that this land was not irrigated prior to 
1944, but that it had been irrigated about two years 
prior to the hearing. The record shows further that 
the owner made application to the department to in- 
clude these lands within the district, but the application 
was denied. This was a final determination by the de- 
partment from which an appeal should have been taken 
if the owner felt that the department was in error. 
The land was not within the district and any claim to 
water by virtue of the adjudicated appropriation was 
lost thereby. The order of the department with refer- 
ence thereto appears to be correct. 

The order made by the department cancels the ap- 
propriation for approximately 200 acres belonging to 
Harry Brodbeck. This land lies within the Birdwood 
Irrigation District and was included in the adjudicated 
appropriation now belonging to the Birdwood Irrigation 
District. The record shows that the only issue here 
is whether the department correctly canceled the water 
rights to that part of the Brodbeck lands described as 
Lots 1 and 2 in the north half of the northwest quarter 
of Section 9, Township 14 North, Range 31 West of the 
6th P. M., and Lots 1, 2, 3, and 4 in Section 8, Town- 
ship 14 North, Range 31 West of the 6th P. M. The 
lands in Section 9 were excluded because a beneficial 
use of water had not been made upon them. Those in 
Section 8 were excluded because it is shown by the evi- 
dence that the lands had not been irrigated for three 
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years. That the lands in question in Section 8 are irri- 
gable lands was judicially determined in Birdwood 
Irrigation District: v. Brodbeck, 148 Neb. 824, 29 N. W. 
2d 621. The evidence of the appellant Brodbeck is that 
the lands in Section 9 are irrigable and that waters in 
the adjudicated appropriation have been put to a bene- 
ficial use on this land. The burden of proof to establish 
nonuser is upon the department. We find no evidence 
properly in the record to sustain the department’s order 
with respect thereto. There are records and letters 
in the bill of exceptions, tending to sustain the depart- 
ment’s action, which were not put in evidence at the 
hearing. They are not properly a part of the bill of 
exceptions, and the motion of appellants to strike them 
from the bill of exceptions should have been sustained. 
A bill of exceptions properly includes all the evidence 
offered at the hearing. Evidence not so offered has 
no place in the bill of exceptions. § 46-210, R. S. 1943. 

It appears, therefore, that the evidence will not sus- 
tain the department in canceling the water right ap- 
purtenant to Lots 1 and 2 in Section 9. As to Lots 1, 
2, 3, and 4, in Section 8, the appellant Brodbeck offered 
no evidence that it had been irrigated within three years 
prior to the hearing. The report of the department en- 
gineer appearing in the record indicates that it had 
not been so used. We think the action of the department 
was correct under the provisions of section 46-229.04, 
R. S. Supp., 1949, providing: “At such hearing the veri- 

fied report of the district superintendent, water commis- 
' sioner or engineers of the department shall be prima 
facie evidence for the forfeiture and annulment: of such 
water appropriation. If no one appears at the hearing, 
such water appropriation shall be declared forfeited and 
annulled. If some one interested appears and contests 
the same, the department shall hear evidence, and if it 
appears that such water has not been put to a beneficial 
use, or has ceased to be used for such purpose for more 
than three years, the same shall be declared canceled 
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and annulled.” No contest having been made as to 
the lands in Section 8, the department was warranted in 
canceling the water right to such lands. 

As to the appellant Brodbeck, we hold that the order 
canceling the water right to his lands in Section 9, con- 
sisting of approximately 50 acres, is not sustained by 
the evidence. The order of the department as to the 
lands in Section 8 is correct. 

Certain of the appellants contend that they have been 
taking water from the Birdwood Irrigation District canal 
and for many years have applied it on lands not in- 
cluded in-those described in the original appropriation. 
It is asserted that such persons have thereby obtained 
a right to continue to use such waters. While it is true 
that prior to the Irrigation Act of 1895 a freedom to 
change the location of the use apparently existed, no 
such right now exists except by permission of the De- 
partment of Roads and Irrigation. Such requirement 
does not divest the right. It-is a valid exercise of the 
police power of the state in the regulation of its public 
waters to insure an orderly administration of such 
‘waters, to eliminate waste, and to secure the greatest 
benefit possible from waters available for irrigation 
purposes. But any such right of change in locational 
use, with the approval of the Department of Roads and 
Irrigation, has always been subject to qualification in 
the case of a canal company organized to carry and 
distribute irrigation water which has acquired an ap- 
propriation for the purpose of serving particular lands. 
In such a situation the rights of the canal company, 
which is in the nature of a public service corporation, 
with respect to the waters appropriated even though 
acquired prior to 1895, have become dedicated to the 
use of the lands which the canal was constructed to 
serve and to which such waters have been applied. The 
canal company cannot, therefore, deprive landowners 
of the continuing benefit of this dedicated use without 
their express consent and the approval of irrigation 
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authorities of the state. United States v. Tilley, 124 F. 
2d 850; Farmers & Merchants Irrigation Co, v. Gothen- 
burg Water Power & Irrigation Co., 73 Neb. 223, 102 
N. W. 487. The purpose of an irrigation district or canal 
company is to furnish water for irrigation purposes to 
be usefully and beneficially applied to land within the 
district. Lincoln & Dawson County Irrigation Dist. v. 
McNeal, 60 Neb. 613, 83 N. W. 847; Platte Valley Public 
Power & Irrigation Dist. v. County of Lincoln, 144 Neb. 
584, 14 N. W. 2d 202, 155 A. L. R. 412. We hold, there- 
fore, that one can gain no right to the use of waters 
of an irrigation district or canal company merely by 
using such waters for irrigation purposes for a period 
of time. The Raynor Irrigation Act of 1889 provided 
that the place of intended use be specified in an appro- 
priation. Laws 1889, c. 68, art. 1, § 8, p. 505. To gain 
a right, one whose lands were not described as being 
a beneficiary of the use can gain such a right only in 
the manner provided by Chapter 46, R. S. 1943, and 
amendments thereto. No action having been taken to 
bring such lands within the district, the claims of per- 
. sons outside the district based on the fact that they have 
used waters within the district’s appropriation are with- 
out merit. The statute providing the method for bring- 
ing lands within the district for the purpose of shar- 
ing in its appropriation of water for irrigation purposes 
is exclusive. 

The original appropriation was for an amount of water 
not exceeding 100 second-feet which was necessary for 
the production of crops in the exercise of good husbandry 
on the 12,000 acres described in the application. The 
department reduced the amount of the appropriation 
in proportion that the amount of the acreage lost bore 
to the total acreage included in the adjudicated appro- 
priation. No objection was made to this method of 
determining the quantity of water to which the Bird- 
wood Irrigation District was entitled after the acreage 
cancellations for nonuser were made. Consequently, 
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there is no issue before the court on this point. The 
number of acres in the district to which water had 
been beneficially applied was determined to be 5,237.22. 
To this the 50 acres in Section 9, as hereinbefore deter- 
mined, should be added, thereby increasing the amount 
to 5,287.22 acres. The appropriation of the Birdwood 
Irrigation District from Birdwood Creek in the amount 
of 43.64 second-feet, with priority of October 21, 1893, 
should be revised upward to include water for the Brod- 
beck lands in Section 9. The order of the department is 
affirmed as so modified. 
MOopIFIED AND AFFIRMED, 


A. RupYARD NELSON, APPELLANT, V. ESTHER B. RoBINSON, 


ALSO KNOWN AS ESTHER B. NELSON, APPELLEE. 
46 N. W. 2d 892 


Filed March 28, 1951. No. 32919. 


1. Marriage. When a marriage is supposed to be void, or the 
validity thereof is doubted, either party may file a petition in 
the district court of the county where the parties, or one of 
them, reside, for annulling the same. 

2. Marriage: Divorce. Such petition or bill shall be filed, and 
proceedings shall be had thereon, as in the case of a petition or 
bill filed in said court for divorce; and upon due proof thereof 
it shall be declared void by a decree or sentence of nullity. 

8. Process. Where a statute authorizes personal service on a 
nonresident then out of the state, and prescribes the manner in 
which the service shall be made, the service must be made by 
the person or officer designated. 


4, Service outside of the state by a sheriff, deputy sheriff, 
or other person of a foreign jurisdiction, without appointment by 
the sheriff of the county in which the suit was brought, as re- 
quired by statute, is insufficient and invalid. 

5. Statutes prescribing the manner of service of summons 


are mandatory and must be strictly pursued. 

6. Attorney and Client. A reasonable attorney’s fee may be al- 
lowed for the services of a person’s attorney in defending against 
a suit for annulment of marriage in the Supreme Court. 
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AppEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JUDGE. Reversed and remanded 
with directions. 


F. J. Reed, for appellant. 
Atkins, Lyman & Ferguson, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BoSLAUGH, JJ. 


MEssmonre, J. 

The plaintiff, A. Rudyard Nelson, instituted this action 
in the district court for Scotts Bluff County against 
Esther B. Robinson, also known as Esther B. Nelson, to 
have the court declare and adjudge the marriage between 
the plaintiff and defendant to be null and void and of 
no legal effect. 

We will hereafter refer to the parties as designated 
in the district court. 

The record discloses that the plaintiff and defendant 
were married at Bridgeport, Nebraska, on January 7, 
1948. They lived together on a ranch and farm owned 
by the plaintiffs parents until March 22, 1949. No 
children were born to this union. The plaintiff, through 
some source not apparent in the record, obtained in- 
formation to the effect that his marriage to the defendant 
was illegal in that she had not obtained a legal divorce 
from her previous husband, Joseph E. Robinson, who was 
still living. 

Pursuant to section 42-119, R. S. 1943, the plaintiff 
brought this action for the purpose of having his mar- 
riage to the defendant adjudged to be null and void 
and of no legal effect. This section of the statutes pro- 
vides that when a marriage is supposed to be void, or 
the validity thereof is doubted, either party may file a 
petition in the district court of the county where the 
parties, or one of them, reside, for annulling the same, 
and such petition or bill shall be filed, and proceedings 
shall be had thereon, as in the case of a petition or bill 


66 NEBRASKA REPORTS [Vou. 154 


Nelson v. Robinson 


filed in said court for divorce; and upon due proof 
thereof it shall be declared void by a decree or sentence 
of nullity. 

The record further discloses that the defendant Esther 
B. Robinson was.married to Joseph E. Robinson at Ven- 
tura, California, on December 21, 1944. On August 21, 
1946, Esther B. Robinson filed suit for divorce in the 
district court for Scotts Bluff County, Nebraska, against 
Joseph E. Robinson. The defendant, Joseph E. Robinson, 
did not waive the issuance and service of summons, 
or enter his voluntary appearance in this action. 

On March 12, 1947, Esther B. Robinson filed an affi- 
davit in conformity with section 42-305, R. S. 1943. 
This section provides in part as follows: “* * * personal 
service out of the state as herein provided for shall not 
be had without the plaintiff or his or her attorney filing 
an affidavit showing that the defendant is a nonresident 
of this state, and that personal service cannot be had 
on the defendant in this state.” While the plaintiff con- 
tends that this affidavit is legally insufficient, we con- 
clude from an examination of the same that it meets the 
requirements of the statute. . 

The out-state summons is as follows: 

“SHERIFF’S OFFICE 
LOS ANGELES COUNTY CAL. 
1947 MAR 15 AM 10 41 
CIVIL DIVISION 
“STATE OF NEBRASKA _) 
) ss 
SCOTTS BLUFF COUNTY ) 
THE STATE OF NEBRASKA 

TO THE SHERIFF OF SAID COUNTY, GREETING: 

You are hereby commanded to notify Joseph E. Robin- 
son Defendant, that he.has been sued by Esther B. Robin- 
son Plaintiff, in the District Court of the Seventeenth 
Judicial District in and for the County of Scotts Bluff 
and that unless he answer on or before the 14th day of 
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April, A. D., 1947, the petition -of said Plaintiff filed 
against him in the Clerk’s office of said Court, such peti- 
tion will be taken as true, and judgment rendered accord- 
ingly. You will make due return of this summons on 
or before Monday, the 24th day of March, A. D., 1947. 
_ Witness my hand and seal of said Court at Gering, 

Nebraska, this 12th day of March, A. D., 1947. 

/s/ C. R. Barton 

Clerk of the District Court 

By 021348 

Deputy 


“STATE OF NEBRASKA _) 
Ss 
SCOTTS BLUFF COUNTY 
I, Mahlon C. Morgan, sheriff in and for said County, 
and State of Nebraska, do hereby appoint 
of Los Angeles County, Sie. of California, my agent to 
serve this writ. 


/s/ Mahlon C. Morgan 
: Sheriff 
STATE OF CALIFORNIA ) 
) ss 
COUNTY OF LOS ANGELES ) 

- H. E. Rodenmayer being first duly sworn deposes and 
says that he is the identical person who was appointed 
agent by the sheriff of Scotts Bluff County, State of 
Nebraska, to serve the within summons, that he served 
the same upon the within named Joseph E. Robinson 
on the 23rd day of March, 1947, by delivering to him 
personally in Los Angeles County, State of California, 
a true and certified copy of this writ with all endorse- 
ments thereon. 


/s/ H. E. Rodenmayer” 

This was sworn to before a notary public on March 28, 
1947. 

On April 17, 1947, by judgment and decree filed April 
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19, 1947, Esther B. Robinson was granted an absolute 
divorce from Joseph E. Robinson and the custody of the 
two minor children of the parties by the district court 
for Scotts Bluff County. There was no appearance made 
by the defendant. 

In the instant case hearing was had before the trial 
court on March 22, 1950, on the petition of the plaintiff, 
the answer and cross-petition of the defendant where- 
in the defendant charged the plaintiff with extreme 
cruelty and prayed for a divorce, alimony, support 
money for herself and children, attorney fees, and costs, 
and on the plaintiff’s reply. The only evidence offered 
and received was in behalf of the plaintiff. No evidence 
was offered by the defendant. The trial court, making 
reference to the summons outside of the state and return 
made thereon in the case of Esther B. Robinson v. Joseph 
E. Robinson, made the following findings: That there 
was a lack of appointment and authorization, by name 
or other designation endorsed on the writ, by the sheriff 
of Scotts Bluff County, Nebraska, of any person as his 
agent to serve the same; that said H. E. Rodenmayer, the 
person making the return on the summons, not having 
been lawfully appointed so to do, was wholly without 
power or authority to make a valid service of the sum- 
mons; that the service as made by him so without au- 
thority and on Sunday was and is a nullity, and the 
court did not acquire jurisdiction to make and enter the 
decree of divorce in the case of Esther B. Robinson v. - 
Joseph E. Robinson; and decreed that the marriage be- 
tween the plaintiff, A. Rudyard Nelson, and Esther B. 
Robinson be declared null and void and to have no legal 
force or effect. 

On March 27, 1950, the trial court made an order to 
the effect that the same being one of the days of the 
regular January 30, 1950, term of the court, the court, 
on its own motion, set aside the order of March 22, 1950, 
and continued the cause for further hearing. On July 
12, 1950, the matter came on for further hearing. No 
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evidence was taken. The trial court dismissed the plain- 
tiff’s petition, granted the defendant an absolute divorce 
on her cross-petition, made certain allowances for sup- 
port of the defendant, and entered a judgment for un- 
paid support money to the date of June 21, 1950, and 
an allowance for additional attorney fees. 

Upon the overruling of the plaintiff's motion for new 
trial, the plaintiff appeals. 

The plaintiff contends the trial court erred in hold- 
ing and adjudging that the summons served by H. E. 
Rodenmayer, a person not appointed to serve the same 
by the sheriff of Scotts Bluff County, Nebraska, as his 
agent, upon the defendant Joseph E. Robinson in the 
State of California, was valid. 

Section 25-507, R. R. S. 1943, provides: “The sum- 
mons Shall be served by the officer to whom it is di- 
rected, who shall endorse on the original writ the time 
and manner of service. It may also be served by any 
person not a party to the action, appointed by the 
officer to whom it is directed. The authority of such 
person shall be endorsed on the writ. When the writ is 
served by a person appointed by the officer to whom it 
is directed, or when the service is made out of this state, 
the return shall be verified by oath or affirmation.” 

Section 25-521, R. R. S. 1943, provides: “In all cases 
where service may be made by publication, and in all 
other cases where the defendants are nonresidents, and 
the cause of action arose in the state, suit may be brought 
in the county where the cause of action arose, and per- 
sonal service of the summons may be made out of the 
state by the sheriff or some person appointed by him 
for that purpose. In all cases where service of a sum- 
mons is made on a person without the state, proof of 
such service must be made by affidavit, stating the time 
and manner of service. Such service shall be made in the 
same manner as summonses are served on parties residing 
within this state.” 

In the case of Republican Valley R. R. Co. v. Sayer, 
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13 Neb. 280, 13 N. W. 404, the court, in making reference 
to section 68 of the code which is analogous to section 
_ 25-507, R. R.S. 1943, said: “Where a summons in error 
is directed to the sheriff of a particular county, it can- 
not be served by a private person unless appointed for 
that purpose by such sheriff.” 

In the instant case it will be observed that the sheriff 
of Scotts Bluff County did not make an appointment 
of any person in Los Angeles County, State of California, 
as his agent to serve the writ. The return made by 
H. E. Rodenmayer discloses that he was not appointed 
agent by the sheriff of Scotts Bluff County to serve the 
summons. It is not apparent on the return of the sum- 
mons whether he is a deputy sheriff in the office of the 
sheriff of Los Angeles County, California, a private 
person, or the sheriff. 

The instant case is not analogous to the case of Reed 
v. Good, 114 Neb. 777, 209 N. W. 619. In that case the 
appointing sheriff in Nebraska appointed the sheriff of 
Woodbury County, or any deputy sheriff of Woodbury 
County, of the State of Iowa. This court held that when 
served by a deputy personally, upon a party to the action, 
the service was sufficient to meet the requirements of 
the law. In the instant case such is not the fact. 

Statutes authorizing personal service on nonresident 
defendants out of the state usually provide by whom 
such service may be made, and service, to be valid, must 
be made by the person or officer designated. Service 
outside of the state by a sheriff of a foreign jurisdiction, 
without appointment by the sheriff of the county in 
which the suit was brought, as required by statute, 
is insufficient. See 50 C. J., Process, § 216, p. 544. 

Statutes prescribing the manner of service of summons 
are mandatory and must be strictly pursued. See, San- 
ford v. Edwards, 19 Mont. 56, 47 P. 212, 61 Am. S. R. 
482; Nelson v. Chittenden, 53 Colo. 30, 123 P. 656, Ann. 
Cas. 1914A 1198; Simonson v. Typer, 285 F. 240; Darling 
& Co. v. Burchard, 69 N. D. 212, 284 N. W. 856; 50 C. J., 
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Process, § 76, p. 482; 21 R. C. L., Process, § 16, p. 1274; 
42 Am. Jur., Process, § 46, p. 38. 

This state has prescribed the manner of service of 
process by explicit statutory provisions. These pro- 
visions are mandatory and must be complied with. The 
district court for Scotts Bluff County could not, and 
did not, obtain jurisdiction until the defendant Joseph 
E. Robinson received notice of the action by the means 
of process of the kind, and served in the manner, the 
laws of this state prescribe. 

We hold that the service of the summons upon the 
nonresident defendant, Joseph E. Robinson, did not meet 
the requirements of the statutes of this state, and was 
insufficient to confer jurisdiction upon the trial court. 
The judgment of the trial court in dismissing the plain- 
tiff’s petition for the annulment of the marriage be- 
tween the plaintiff and defendant is reversed, and the 
cause is remanded with directions to the trial court to 
enter judgment in conformity with this opinion. 

In Willits v. Willits, 76 Neb. 228, 107 N. W. 379, 5 L. 
R. A. N. S. 767, the court held that in an action to annul 
a marriage brought by the husband, the wife is en- 
titled to alimony pendente lite and counsel fees, that the 
marriage was valid until annulled by the court, and 
that until such time the husband was liable for the ex- 
penses of his family. The court also allowed a reasonable 
attorney’s fee for the services of the defendant’s attorneys 
in the Supreme Court. On the authority of the above- 
cited case, the defendant is entitled to a reasonable 
allowance for attorney’s fees for the services of her 
attorneys in this court in the amount of $150, to be 
taxed as costs. 

Other assignments of error need not be discussed. 

REVERSED AND REMANDED -WITH DIRECTIONS. 

CHAPPELL, J., dissenting. 

YEAGER, J., participating on briefs. 
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ARTHUR JENNINGS HANSON ET AL., APPELLANTS, V. CITY OF 


OMAHA ET AL., APPELLEES. 
46 N. W. 2d 896 


Filed March 23, 1951. No. 32920. 


1. Municipal Corporations. It is the general rule that the streets 
of a city, whether acquired by condemnation or dedication, are 
subject to the power of vacation. 

2. Taxation. Taxable property means property that may be 
legally taxed, or, stated otherwise, property which is not exempt 
from taxation. 

3. Municipal Corporations. The provision found in section 14-375, 
R. S. 19438, set out in the opinion, includes any owner or party 
interested in property who may suffer recoverable damage by 
the proposed vacation of a street or alley. 

Compliance with the provision set out in the opinion, 

found in section 14-375, R. S. 1943, is an essential act to the 

valid enactment of an ordinance vacating a street or alley. 


APPEAL from the district court for Douglas County: 
JaMEs M. Patton, JupceE. Reversed and remanded with 
directions. 


Swenson, Viren & Turner, for appellants. 


Wells, Martin & Lane, Edward F. Fogarty, Edward 
Sklenicka, James M. Paxson, and Herbert M. Fitle, for 
appellees. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bos.tauGH, JJ. 


Simmons, C. J. 

This is an action challenging the power of the city of 
Omaha to vacate certain streets and alleys by ordinance 
and to enjoin enforcement. The trial court denied relief. 
We reverse the judgment of the trial court and remand 
the cause. 

The parties plaintiff to this action allege that they 
are citizens and residents of Omaha, fee owners of real 
estate in the city, and users of its streets and alleys, 
and that they have a particular interest in the streets 
purported to be vacated and their property will be ad- 
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versely affected. They sue for themselves and all others 
similarly situated. 

The defendants in effect are two: The city of Omens 
hereinafter called Omaha, and the Home of the Good 
Shepherd of Omaha, Inc., hereinafter called the Home. 

The charter provisions involved are sections 14-324 
and 14-375, R. S. 1943. Claiming to act pursuant to 
either or both of those provisions, Omaha enacted ordi- 
nance No. 16354, vacating certain parts of two streets 
and an alley. Plaintiffs challenge the validity of this 
ordinance and seek to enjoin its enforcement. 

It is admitted by the pleadings that the streets and 
alley involved in this vacation ordinance were originally 
a part of West Omaha. The plat and sutvey of West 
Omaha were recorded on July 5, 1866, and as of that date 
the owner dedicated “to the Public the Streets laid 
down and marked on said plat.” West Omaha became a 
part of Omaha by ordinance in 1887 and 1897. 

The first contention here is that these streets and 
alleys having been dedicated prior to statehood and 
prior to the enactment of the statutes and home rule 
charter here involved, the dedication constituted a con- 
tract between the donors and Omaha, and Omaha is 
without power to change the dedication. 

We deem it necessary only to point out that the Terri- 
torial Legislature provided for the platting of property 
into lots, streets, etc., defined the effect of said platting, 
and provided that any such plat could be vacated in 
whole or in part under procedures there outlined. See 
Territorial Laws 1855 (2d Session), Part 1, c. V, p. 48, 
approved January 23, 1856. These provisions were re- 
enacted with minor amendments in 1866, effective July 
1, 1866. C. LIII, §§ 42-50, R. S. 1866. 

It is the general rule that the streets of a city, whether 
acquired by condemnation or dedication, are subject to 
the power of vacation. 64 C. J.S., Municipal Corporations, 
§ 1666, p. 38; 44 C. J., Municipal Corporations, § 3620, 
p. 895; 25 Am. Jur., Highways, § 118, p. 415; Lindsay v. 


74 NEBRASKA REPORTS [Vou. 154 
Hanson v. City of Omaha 


Omaha, 30 Neb. 512, 46 N. W. 627, 27 Am. S. R. 415. 
It is quite apparent that power to vacate existed when 
the plat and dedication were made. It is also apparent 
that the power exists now. 

The question then comes as to whether or not Omaha 
has proceeded properly in the exercise of its power to 
vacate. 

Section 14-324, R. S. 1943, is as follows: ‘The council 
is authorized to vacate or narrow any Street, alley or 
thoroughfare, but such vacation thereof shall not be 
ordered except upon a petition of the owners of seventy- 
five per cent of the taxable foot frontage abutting upon 
the street proposed to be vacated and asking for such 
vacation. THe council, upon the recommendation of the 
city planning commission, may, without any petition 
being filed therefor, by ordinance or resolution vacate 
any street or alley in the city. Whenever a street is 
vacated or narrowed the part so vacated shall revert to 
the abutting owners on the respective sides thereof.” 

It is admitted that the Home is a religious, educational, 
and eleemosynary corporation; that its properties are 
exempt from taxation; and that it is the owner of all 
the property abutting on the streets and alley affected 
by the challenged ordinance. It petitioned for the vaca- 
tion of the streets and alley. 

Omaha recited in the whereas of the ordinance that the 
owners of 100 percent of the taxable foot frontage abut- 
ting the streets and alley had petitioned for such vaca- 
tion. The next question presented is: Is the Home the 
owner of the “taxable foot frontage” so as to validate 
this ordinance under the provisions of the above section? 
That turns upon the meaning of the word “taxable” as 
there used. 

The constitutional provision is: “The property of 
the state and its governmental subdivisions shall be 
exempt from taxation. The Legislature by general law 
may exempt property owned by and used exclusively 
for agricultural and horticultural societies, and property 
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owned and used exclusively for educational, religious, 
charitable or cemetery purposes, when such property is 
not owned or used for financial gain or profit to either 
the owner or user. Household goods of the value of two 
hundred ($200.00) dollars to each family shall be exempt 
from taxation. The Legislature by general law may 
provide that the increased value of land by reason of 
shade and ornamental trees planted along the highway 
shall not be taken into account in the assessment of 
such land. No property shall be exempt from taxation 
except as provided in this section.” Constitution, Art. 
VIII, § 2. F 

The statutory provision is: “The following property 
shall be exempt from taxes: (1) The property of the 
state and its governmental subdivisions; (2) Property 
owned by and used exclusively for agricultural and 
horticultural societies; (3) Property owned and used ex- 
clusively for educational, religious, charitable or ceme- — 
tery purposes, when such property is not owned or used 
for financial gain or profit to either the owner or user; 
and (4) Household goods of the value of two hundred 
dollars to each family. The increased value of land by 
reason of shade and ornamental trees planted along the 
highway shall not be taken into account in the assess- 
ment of such land.” § 77-202, R. R. S. 1943. 

Exemption of property from taxation in the above 
classes then rests either on direct ‘constitutional pro- 
vision or legislative act on constitutional authority. 

The plaintiffs argue here that, to be taxable, property 
must be subject to general taxation. The Home argues 
here that property cannot be exempt from taxation 
unless it is first taxable; that the Home’s property is 
taxable but exempt from taxation by statute; and that 
in the case of the Home, its exemption comes not from 
ownership but from use. 

There are provisions of our statutes that give indica- 
tion of the legislative meaning: Section 77-1301, R. R. S. 
1943, “All real property in this state subject to taxation 
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shall be assessed * * *”; section 77-1306, R. R. S. 1943, 
“Each county assessor * * * shall * * * take a list of all 
real property that shall have become subject to taxation 
* * *”: section 77-1317, R. R. S. 1943, “It shall be the 
duty of county assessors to cause all lands * * * that, for 
any reason, have not been assessed or have escaped 
taxation * * * when the same were liable to taxation 
* * #”- and section 77-1319, R. R. S. 1943, “A list of lands 
becoming taxable for the first time * * *.” (Emphasis 
supplied.) 

The Legislature obviously used the words “liable to 
taxation,” “subject to taxation,” and “taxable” as gen- 
erally meaning one and the same thing. 

Webster’s New International Dictionary, Second Edi- 
tion, defines “taxable” as “Capable of being taxed; lia- 
ble by law to the assessment of taxes.” By the same 
authority “exempt” means “not subject to.” 

We have not been cited to any of our decisions deal- 
ing directly with this question, although the Home cites 
our decision in Eddy v. City of Omaha, 72 Neb. 550, 101 
N. W. 25, on rehearing, 72 Neb. 559, 102 N. W. 70, on 
second rehearing, 72 Neb. 561, 103 N. W. 692, wherein 
it appears that the property of a school district was in- 
cluded in counting the “taxable front feet” in an im- 
provement district. The question there determined was 
whether or not the signature of the board by its presi- 
dent was sufficient to bind the district. 

The courts of other jurisdictions have considered and 
decided the question. Their decisions support the rule 
that taxable property means property that may be 
legally taxed, or, stated otherwise, property which is not 
exempt from taxation. McKinney v. McClure, 206 Iowa 
285, 220 N. W. 354; City of Buffalo v. Le Couteulx, 15 
N. Y. 451; Steel v. Fell, 29 Or. 272, 45 P. 794; Custer 
County v. Yellowstone County, 6 Mont. 39, 9 P. 586; 
Williams v. School District No. 32, 56 Wyo. 1, 102 P. 
2d 48; State v. Birmingham Southern Ry. Co., 182 Ala. 
475, 62 So. 77, Ann. Cas. 1915D 436; Pullman Car & 
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Mfg. Corporation v. Hamilton, 229 Ala. 184, 155 So. 616; 
State ex rel. Harrington v. City of Pompano, 136 Fla. 
730, 188 So. 610. We follow that rule as consistent with 
our constitutional and legislative provisions. It follows 
that the ordinance here assailed cannot be sustained 
under the “petition of the owners of seventy-five per 
cent of the taxable foot frontage abutting upon the 
street” provision of section 14-324, R. S. 1943. 

This brings us to the third contention of plaintiffs. 

While Omaha and the Home contend here that the 
ordinance was initiated and is valid under the provisions 
of section 14-324, R. S. 1943, nevertheless they con- 
tend also that it is valid under the provisions of section 
14-375, R. S. 1943. That section is: “Upon the recom- 
mendation of the city planning commission, the city 
council may, by ordinance or resolution, vacate any 
street or alley within any such city, without any peti- 
tion being filed therefor. Before any such street or 
alley shall be vacated, the council shall appoint a com- 
mittee of at least three members thereof, who shall faith- 
fully and impartially and after reasonable notice to the 
owners and parties interested in property affected by 
such vacation, assess the damages, if any, to such owners 
and parties affected. They shall take into consideration 
the amount of special benefits, if any, arising from such 
vacation and shall file their report in writing with the 
city clerk. Any owner or party interested in property 
affected by such vacation, who shall file a written pro- 
test with such committee, may appeal from the adoption 
by the council of such appraisers’ report in the manner 
provided in section 14-379, but such appeal shall not 
stay the passage of the ordinance or resolution vacating 
such street or alley. The award of appraisers shall be 
final and conclusive as the order of a court of eeueia 
jurisdiction, unless appealed from.” 

Plaintiffs attack the ordinance under the section also 
because of the failure of Omaha to comply with that 
part of the statute emphasized above. 
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The ordinance purports to vacate 39th Street from 
Jones Street to Jackson Street and approximately half- 
way to Dewey Avenue, Jackson Street for approximately 
half a block east of 39th Street, and an alley for ap- 
proximately half a block east of 39th Street between 
Jones and Jackson Streets. Stated otherwise, it leaves 
39th Street as a dead end street for half a block south 
of Dewey; it leaves Jackson Street a dead end street 
for half a block west of 38th Avenue; and it changes an 
alley in the block between Jackson Street and Jones 
Street east of 39th Street from a T shape with openings 
on Jackson Street, 38th Avenue, and 39th Street, to an L 
shape with openings only on Jackson Street and 38th 
Avenue. 

Some of the plaintiffs own property or have rights 
of use in property abutting on the dead end streets and 
that part of the alley not closed under the ordinance. 
They testify that it affects ingress and egress to their 
garages and damages their property otherwise. There 
is evidence that 39th Street has a better grade than 
other streets left open, and that its availability is neces- 
sary for heavy loads and for use in icy and snowy 
weather in reaching their property. Businessmen on 
Leavenworth Street, to the south of Jones Street, testify 
that the closing of 39th Street will detrimentally affect 
traffic from and to their business locations. 

It is not disputed that the Home is the owner of all 
abutting property on the parts of the streets and alley 
proposed to be vacated and that the Home has waived 
all damages by reason of the vacating of the streets. 
Omaha and the Home take the position that “owners 
and parties interested in property affected by such vaca- 
tion” means abutting property owners, and “property 
affected” means abutting property, and that since the 
abutting property owners (the Home) have waived all 
damages and since by the law, as they construe it, no 
one can be entitled to damages, it would be a useless 
thing, not required by the law, to comply with this 
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provision. They rely upon our decisions in Kittle v. 
Fremont, 1 Neb. 329; Enders v. Friday, 78 Neb. 510, 
111 N. W. 140; Lee v. City of McCook, 82 Neb. 26, 116 
N. W. 955; Van Valkenberg v. Rutherford, 92 Neb. 803, 
139 N. W. 652; Burkley v. City of Omaha, 102 Neb. 308, 
167 N. W. 72; Karlin v. Franciscan Sisterhood, 109 Neb. 
711, 192 N. W. 122. 

Plaintiffs rely upon our decisions in Steck v. Platte 
Valley Public Power & Irrigation Dist., 132 Neb. 822, 
273 N. W. 268; Lowell v. Buffalo County, 119 Neb. 776, 
230 N. W. 842; and Jones v. City of Aurora, 97 Neb. 
825, 151 N. W. 958. 

We are not here presented with the question of 
whether or not the plaintiffs, or any of them, are en- 
titled to damages, but with the question of whether or 
not they are entitled to be heard on that question by a 
committee of the council “before” any streets or alleys 
“shall be vacated.” 

The provision here is not limited to “owners” of 
“abutting” property as it was in section 14-324, R. S. 
1943. Here the provision is “owners and parties inter- 
ested.” Here the provision is property affected by such 
vacation, with no limitation to abutting property. Here 
the provision is obviously much broader than the one in 
section 14-324, R. S. 1943. It includes any owner or party 
interested in property who may suffer recoverable dam- 
age by the proposed vacation; it contemplates a notice, 
a hearing before the committee of the council, and a de- 
termination of his damages, if any, and a written find- 
ing of that fact. The section gives him a right of ap- 
peal which shall not stay the passage of the ordinance. 
All these steps, including the filing of the written report 
of the committee, are to be taken before the passage of 
the ordinance vacating the street.. Compliance with the 
provision is an essential act to the valid enactment of 
the ordinance. That essential step was not taken here. 
It accordingly follows that the ordinance is invalid. 

Plaintiffs are entitled to the injunction which they 
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seek. The judgment of the district court is reversed 
and the cause remanded with directions to enter a decree 
in accord with this opinion. 
REVERSED AND REMANDED WITH DIRECTIONS. 
MeEssmore, J., participating on briefs. 


ErFrig FRANKENBERGER, APPELLEE, V. LAURA IRENE HoLM 


ET AL., APPELLANTS. 
46 N. W. 2d 901 


Filed March 23, 1951. No. 32934. 


1. Appeal and Error. On appeal from a decree in an action in 
equity the Supreme Court must retry the issues of fact, and on a 
trial de novo reach independent conclusions without regard to 
the conclusions reached by the district court. 

2. Partition. In an action for partition it is the duty of the parties 
appearing, whether as plaintiff or defendant, to exhibit docu- 
mentary proof of title, if any they have, and if they have no 
documentary evidence of title, to adduce other satisfactory and 
sufficient evidence in proof of their interest in the real estate 
in question. 


APPEAL from the district court for Antelope County: 
LyLe E. Jackson, JupceE. Reversed and remanded. 


W. G. Whitford and James F. Brogan, for appellants. 
Elmer C. Rakow, for appellee. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLauGH, JJ. 


YEAGER, J. 

This is an action by Effie Frankenberger, plaintiff and 
appellee, against Laura Irene Holm and others, appel- 
lants, for the partition of 400 acres of land in Antelope 
County, Nebraska. 

A decree was entered allowing partition in accordance 
with the prayer of the petition. From this decree and 
an order overruling a motion for new trial which was 
duly filed the defendants have appealed. 
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In order to understand what is before the court it 
becomes necessary to set forth the pertinent substance 
of the petition. This substance will be set forth by 
reference to the paragraphs for reasons which will be- 
come apparent later herein. 

In paragraph 1 it is declared that on September 6, 
1948, Frank Bergren died testate. and at the time of 
his death he was the fee simple owner of the 400 acres 
of land in question. 

In paragraph 2° it is declared that the will of Frank 
Bergren was duly admitted to probate and Charles 
Frankenberger was appointed and has qualified as exe- 
cutor; that the time for filing claims against the estate 
has expired and an order barring claims has been en- 
tered; and that the personal property in the possession 
of the executor is ample to pay debts, costs, and ex- 
penses of administration. 

In paragraph 3 it is declared that Frank Bergren had 
no children but that he left surviving his widow, Jo- 
sephine Bergren; that he also left surviving a niece, six 
nephews, a sister-in-law, and three stepdaughters who 
were residuary legatees and devisees under his will; 
that the widow renounced the will and filed her election 
to take under the statutes and thus became the owner 
of one-half of the land in question, and that the re- 
maining one-half became the property of the residuary 
legatees under the terms of the will. 

In paragraph 4 it is declared that the widow, Josephine 
Bergren, died intestate on January 29, 1949, leaving as 
her sole and only heirs-at-law three children, Lillian 
Owen, Effie Frankenberger, and Perna Hill, which three 
children on the death of Josephine Bergren became the 
owners, share and share alike, of the one-half of the 
estate of Frank Bergren which came to Josephine Ber- 
gren by reason of her renunciation and election; and 
that Charles Frankenberger is the administrator of the 
estate. 

Paragraph 5 requires no mention here. 
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Paragraph 6 declares what plaintiff contends are the 
respective interests of the parties in the lands. The 
effect of it is to say that Lillian Owen, Effie Franken- 
berger, and Perna Hill are the owners, share and share 
alike, of one-half and that these three as residuary leg- 
atees together with the other legatees are the owners of 
the other half. . 

There is an amendment to the petition the substance 
of which declares that on June 23, 1950, a decree was 
entered by the district court determining heirship and 
the right of descent of property in the estate of Frank 
Bergren; that the action in the district court in which 
the decree was entered was an appeal from the county 
court; and that in the action no supersedeas bond had 
been filed and that this decree is res judicata. 

The prayer is the usual one in partition actions. 

To the extent necessary to set it forth here the answer 
and cross-petition which is a single and unseparated 
’ document admits paragraphs 1 and 2 of the petition. It 
denies that Josephine Bergren renounced the provisions 
of the will of Frank Bergren and filed an election to 
take under the statutes. 

It declares that the purported renunciation and elec- 
tion was not the voluntary act of Josephine Bergren; 
that she was mentally incompetent to make such a re- 
nunciation and election; and that the instrument of re- 
nunciation and election was procured by undue influence. 

It declares that there was a valid and binding ante- 
nuptial agreement between Frank Bergren and Josephine 
Bergren whereby Frank Bergren was entitled to dispose 
of his estate as he chose by will. 

It admits paragraph 4 of the petition. It denies par- 
agraph 6. 

The prayer is for partition of the estate as the parties 
would be entitled in the absence of renunciation and 
election by Josephine Bergren. 

There is a reply which to the extent necessary to 
refer to it denies the allegations of the answer and 
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cross-petition to the extent that they are inconsistent 
with or contradict the petition. 

The case came on for trial. No witness was called on 
behalf of plaintiff. The only evidence offered to sustain 
the cause of action pleaded in her petition was a decree 
of the district court described only as “Exhibit ‘1’” and 
as “the decree in the appeal of the estate matter, the 
matter of the Estate of Frank Bergren, Deceased.” No 
foundation whatever was laid for the offer. 

The exhibit was admitted over objection that it was 
irrelevant and immaterial. Following the admission of 
this exhibit the plaintiff rested. 

On their behalf to support the allegations of their 
answer and cross-petition the defendants by their at- 
torney stipulated as follows: “Mr. Whitford: You will 
stipulate, subject to its being material, that the petition 
for determination of heirship was filed in the County 
Court of Antelope County, on the 5th day. of April, 
1949, one of the petitioners being Effie Frankenberger, 
the plaintiff in this partition action; that the decree which 
has been offered in evidence as Exhibit ‘1’ is the decree 
that was rendered in this Court on appeal from the 
decree of the County Court on the aforementioned peti- 
tion. Mr. Rakow: That’s right. Mr. Whitford: That 
the petition of plaintiff in the case on trial was filed on 
March 4, 1949; that in the aforementioned case, in which 
the decree which is here offered in evidence as Exhibit 
‘l’ was rendered, a supplemental motion for new trial 
was filed on August 23rd, 1950, which motion has not 
at this time been ruled on. Mr. Rakow: And I would 
like to offer the stipulation here that the decree entered 
in the appeal case No. 7947 in the matter of the Estate 
of Frank Bergren, Deceased, was entered on June 23rd, 
1950, Motion for New Trial was filed therein and the 
same was overruled by this Court on the 11th day of 
August, 1950, and no supersedeas bond has been filed 
in said case. Mr. Whitford: No objection to that stip- 
ulation. Mr. Rakow: You agree to the stipulation that 
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I dictated? Mr. Whitford: Yes. I don’t agree to the 
materiality of it; but it states facts.” 

On the pleadings which have been summarized and 
evidence which is fully reflected herein the district 
court decreed partition in substantial conformity with 
the prayer of the petition. The appellants ask this court 
to reverse the decree and direct decree of partition in 
conformity with the prayer of their answer and cross- 
petition. ° 

This case comes here for trial de novo on the record 
presented. § 25-1925, R. R. S. 1943. 

From an examination of the record in this light it 
is clear that all there is to sustain the cause of action 
pleaded by plaintiff is the decree in the estate of Frank 
Bergren, deceased, and the admissions contained in the 
answer and cross-petition of the appellants. 

There are no admissions in the answer and cross-peti- 
tion which may be said to sustain the cause of action 
pleaded by the plaintiff except as to the death of Frank 
Bergren; his testacy at the time of death; his ownership 
of the land at the time; that he had no children; that his 
estate was probated; and that on the death of Frank 
Bergren, Lillian Owen, Effie Frankenberger, and Perna 
Hill were the children of Josephine Bergren, his widow. 

The following are other admissions of the answer 
but they do not in anywise tend to prove plaintiff's 
cause of action: It admits that Josephine Bergren died 
intestate on January 29, 1949, leaving as her sole and 
only heirs-at-law Lillian Owen, Effie Frankenberger, 
and Perna Hill. It also generally admits Josephine 
Bergren by her renunciation and election became the 
owner of one-half of the land in question and that the 
three named heirs succeeded to her interest. Elsewhere 
the appellants deny specifically and in detail that Jo- 
sephine Bergren validly renounced the will and that her 
three named heirs succeeded to her interest in the land. 
The appellants, we think, should have the benefit of 
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its specifically pleaded denial and should not be bound 
by the general admission. 

Assuming that exhibit 1 was sufficiently identified and 
properly admitted it was on its face proof only of in- 
terests in this land which came into being by the death 
of Frank Bergren, testate, and the renunciation and 
election of Josephine Bergren. This exhibit purported 
to fix the status of this land and of the then interested 
parties as of the date of the renunciation and election 
and not beyond. The record here is devoid of evidence, 
either by decree of heirship of the county court in the 
matter of the estate of Josephine Bergren, deceased, or 
otherwise, showing title in any person or persons to this 
land beyond the showing in exhibit 1. 

With regard to partition, section 25-2177, R. R. S. 1943, 
provides: “Each of the parties appearing, whether as 
plaintiff or defendant, must exhibit his documentary 
proof of title, if he has any, and must file the same, or 
copies thereof, with the clerk.” 

It is pointed out in Kazebeer v. Nunemaker, 82 Neb. 
732, 118 N. W. 646, that this is not jurisdictional but 
no case has gone so far as to say that proof of title or 
interest in real estate is not an essential element of 
proof in an action for partition. 

It must be said that the evidence is insufficient to 
sustain plaintiff’s action for partition. 

The evidence is in like manner insufficient to sustain 
the cross-action of the appellants for partition. The 
other phases of the cross-action find no support whatever 
in the evidence. 

The decree of the district court is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 

MessmokeE, J., participating on briefs. 
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ME.vin D. HUGHES, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
46 N. W. 2d 904 


Filed March 23, 1951. No. 32960. 


1. Rape. No force on the part of the defendant, or resistance on 
the part of the female, is essential to constitute the crime of 
rape, or of an assault with intent to commit that offense, when 
it is alleged and proved that the female is under the statutory 
age of consent and the defendant is at least 18 years old. 

2. Indictments and Informations. Where a statute makes either of 
two or more distinct acts connected with the same general offense, 
and subject to the same measure and kind of punishment, indict- 
able separately and as distinct crimes when committed by differ- 
ent persons, or at different times, they may, when committed 
by the same person at the same time, be coupled in one count as 
constituting one offense. 

8. Rape. In a prosecution for assault with intent to commit rape, 
it is not essential to a conviction that the prosecutrix should 
be ‘corroborated by the testimony of other witnesses as to the 
particular act constituting the offense. It is sufficient if she be 
corroborated as to material facts and circumstances which tend 
to support her testimony, and from which, together with her 
testimony as to the principal fact, the inference of guilt may be 
drawn. : 


Error to the district court for Gage County: CLOYDE 
B. Exuis, Jupce. Affirmed. 


William N. Jamieson and Francis R. Pane, for plain- 
tiff in error. 


Clarence S. Beck, Attorney General, and Clarence A. 
H. Meyer, for defendant in error. 


Heard before Smummons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


Srimmons, C. J. 

Stated generally, plaintiff in error, herein called de- 
fendant, was charged with assault with intent to com- 
mit rape. Trial was had resulting in a verdict of guilty. 
Motion for a new trial was made and overruled. De- 
fendant was sentenced. He brings the cause here by 
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petition in error. We affirm the judgment of the trial 
court. 

In many matters the evidence presents no dispute as 
to the facts. 

The complaining witness, hereinafter called the wit- 
ness, was at’ the time here involved past 13 and not 14 
years of age, and living at home with her father and 
mother a few blocks west and a block south of 6th and 
Court Streets in Beatrice, Nebraska. The defendant 
was a married man 35 years of age, and lived with his 
wife and two children in the northeast part of Beatrice 
on 13th Street, 7 blocks east and 11 blocks north of 6th 
and Court Streets. 

The witness weighed 105 pounds and was 5 feet 414 
inches tall. The defendant weighed 170 pounds and 
was 6 feet tall. 

The defendant, on direct examination as a witness in 
his own behalf, testified that he had been thrice con- 
victed of a felony. 

The witness had worked as a baby sitter caring for 
children during the temporary absence of parents. On 
one occasion prior to the events here involved, she had 
cared for defendant’s children and another’s children. 
That is the only acquaintance of the witness and the de- 
fendant. 

On August 26, 1950, the witness was engaged as a 
baby sitter for that evening and went with defendant 
to his home. Defendant and his wife returned home be- 
tween 9:30 and 10 p. m. Defendant then started to 
take the witness home in an automobile. They went 
south 11 blocks, thence west 7 blocks on Court Street 
toward the witness’ home. At 6th and Court Streets, 
a principal intersection in the business area, the car 
turned and went south 2 to 4 miles, turned west on a 
side road, and stopped with lights out. The defendant 
states that he took witness away from the direct route 
home and followed a route at her suggestion, and stopped 
the car at her request. They remained there for: 30 


88 NEBRASKA REPORTS [Vou. 154 
Hughes v. State 


minutes according to the defendant. They then returned 
in part by the route they had followed on the trip out 
and reached the witness’ home about 11 p. m. 

There is dispute as to what happened. The witness 
states the defendant began making advances early on 
the trip out. The defendant testifies that’ the witness 
made advances to him. The witness testified in detail 
and without substantial variation to the facts that de- 
fendant, after the car was stopped in the country, 
forcibly removed all her clothing except her T shirt, 
handled parts of her body, exposed his own person, and 
undertook to have intercourse, first while she was be- 
ing held down, and later holding her on his lap when he 
succeeded in penetration. She testified that she resisted 
throughout, threatened “trouble,” and finally he desisted. 
Defendant testified that the witness made the advances 
to the extent of loosening her clothing, getting on his 
lap, and requesting intercourse, and he resisted through- 
out, argued with her, and threatened to have her arrested 
for molesting a married man. The witness admitted that 
one car passed the parked car in which she and de- 
fendant were and she made no outcry because of fear. 

On the return home, the witness says she tried to get 
out at the police station and defendant prevented it. De- 
fendant testified that he wanted to take her to the 
station and the witness persuaded him not to do so. On 
the witness stand, the defendant admitted “necking” and . 
“kissing” while they were at the stop in the country. He 
made similar admissions to police officers. 

The State’s evidence by the witness’ mother is with- 
out dispute that when the witness reached home she was 
nervous, her hair disheveled, her clothing dirty, and she 
had been crying. She made immediate complaint to 
her mother. The mother .and a physician testify to 
welts on her body on the inside of both legs near the 
crotch. The witness testifies that those marks were 
not there before the events of the evening. The physi- 
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cian testifies to like welts on her face and to her nervous 
condition. 

Complaint immediately was made to the police and 
later the next morning the witness confronted the de- 
fendant in the presence of officers when he made the 
admissions above referred to. 

Defendant makes 29 assignments of error here. How- 
ever, he groups them into certain classifications. We 
undertake to consider them as made in that way. 

By information it was charged that defendant, being 
a male person of the age of 18 years and upwards, to wit, 
of the age of 35 years, knowingly, unlawfully, and 
feloniously did make an assault upon the witness, a 
female child under the age of 15 years, to wit, of the 
age of 13 years, and did bruise and mistreat the witness 
with the intent feloniously, forcibly, and against her 
will to ravish, carnally know, and abuse the witness, 
contrary to the statute. 

Section 28-408, R. R. S. 1943, provides: “Whoever 
shall have carnal knowledge of any other woman, or 
female child, than his daughter or sister, as aforesaid, 
forcibly and against her will; or if any male person, of 
the age of eighteen years or upwards, shall carnally 
know or abuse any female child under the age of eighteen 
years, with her consent, unless such female child so 
known and abused is over fifteen years of age and pre- 
viously unchaste, shall be deemed guilty of rape, and 
shall be imprisoned in the penitentiary not more than 
twenty nor less than three years.” 

Section 28-409, R. R. S. 1943, provides: “Whoever 
assaults another with intent to commit a murder, rape, 
sodomy or robbery upon the person so assaulted, shall be 
imprisoned in the penitentiary not more than fifteen 
nor less than two years.” 

The trial court instructed the jury as to the elements 
that must be proved by the State to establish the offense 
of assault with intent to rape forcibly and against the 
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will of the female, in which no reference was made to 
the age of either the defendant or the witness. 

The court further instructed the jury in substance 
that if the jury found that the State had failed to prove 
an assault with force and against the will of the witness, 
and ‘“* * * if you find from the evidence beyond a 
reasonable doubt that an assault was made by the de- 
fendant upon (the witness) at the time and place as. 
charged by the State, even though not forcibly and 
against her will or even with her consent, with the in- 
tent on the part of the defendant, then and there, to 
ravish and carnally know her, and you further find 
from the evidence beyond a reasonable doubt that at 
the time of said assault the defendant was of the age 
of 18 years or upwards and the said (witness) was 
under the age of 15 years, then you should find the de- 
fendant guilty of an assault with intent to commit a rape 
but without force. 

“If you do not find the elments herein stated and each 
of them to be true beyond a reasonable doubt, then 
you should find the defendant not guilty of the charge 
of assault with intent to commit rape.” 

The jury found the defendant guilty of assault with 
intent to commit rape “but without force.” 

Defendant first charges that there being no common 
law crimes in this state, there is under these statutes 
no crime of assault with intent to commit rape without 
force; that a charge of assault with intent to commit rape 
with force does not include the offense of assault with 
intent to commit rape without force; and that accord- 
ingly the court erred in submitting to the jury the issue of 
assault with intent to commit rape but without force. 

The first contention was definitely answered in Hall 
v. State, 40 Neb. 320, 58 N. W. 929, wherein we held: 
“* * * no force on the part of the defendant, or resistance 
on the part of the female, is essential to constitute the 
crime of rape, or of an assault with intent to commit 
that offense, when it is alleged and proved that the 
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female is under the statutory age of consent and the 
defendant is at least eighteen years old.” See, also, 
Wood v. State, 46 Neb. 58, 64 N. W. 355; Edwards v. 
State, 69 Neb. 386, 95 N. W. 1038; Liebscher v. State, 
69 Neb. 395, 95 N. W. 870. 

The second contention, as well as the first, is answered 
in Hubert v. State, 74 Neb. 220, 104 N. W. 276, on re- 
hearing, 74 Neb. 226, 106 N. W. 774; Baxter v. State, 
80 Neb. 840, 115 N. W. 534; and Cook v. State, 111 Neb. 
590, 197 N. W. 421, wherein we held: “ ‘Where a statute 
makes either of two or more distinct acts connected with 
the same general offense, and subject to the same meas- 
ure and kind of punishment, indictable separately and 
as distinct crimes when committeed by different per- 
sons, or at different times, they may, when committed 
by the same person at the same time, be coupled in one 
count as constituting one offense.’” See, also, Smith 
v. State, 127 Neb. 776, 257 N. W. 59. It is noted that in 
the Baxter and Cook cases the question was presented 
by an attack on instructions. In the Cook case we said: 
“The information and evidence were sufficient to sus- 
tain a conviction under either provision of the criminal 
law. Only one act of carnal knowledge was charged or 
proved. The time, place and parties were the same, 
no matter how the carnal act was committed. In any 
event there could only be one conviction and one pun- 
ishment. One trial should be sufficient, if defendant 
violated the law in either of the ways condemned by 
statute.” 

The rules Seni to a charge of rape in this regard 
apply to a charge of assault with intent to commit rape. 
We see no merit in this group of assignments. 

At the close of the State’s case-in-chief and again at the 
close of all the evidence defendant moved that the jury 
be instructed to return a verdict of not guilty on the 
ground that the evidence was not sufficient to sustain a 
conviction, and in particular that there was not suffi- 
cient corroboration. By groups of assignments of error 
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here defendant contends that there is not sufficient evi- 
dence of intent or of corroboration, and that the evidence 
of the State is consistent with a hypothesis of innocence. 

The rule is: “In a prosecution for rape, it is not es- 
sential to a conviction that the prosecutrix should be 
corroborated by the testimony of other witnesses as to 
the particular act constituting the offense. It is sufficient 
if she be corroborated as to material facts and circum- 
stances which tend to support her testimony, and from 
which, together with her testimony as to the principal 
fact, the inference of guilt may be drawn.” Fager v. 
State, 22 Neb. 332, 35 N. W. 195. This rule has been 
repeatedly followed down to and as late as Prokop v. 
State, 148 Neb. 582, 28 N. W. 2d 200, 172 A. L. R. 916. 
The rule applies to cases involving assault with intent to 
commit rape. Wheeler v. State, 106 Neb. 808, 184 N. W. 
883; Beer v. State, 129 Neb. 366, 261 N. W. 824; Haynes 
v. State, 137 Neb. 69, 288 N. W. 382. See, also, Aller v. 
State, 114 Neb. 59, 205 N. W. 939; Frank v. State, 150 
Neb. 745, 35 N. W. 2d 816. 

In the light of the fact that the larger part of defend- 
ant’s brief is devoted to these questions, we have hereto- 
fore summarized the evidence as to those matters upon 
which the witnesses agree or about which there is no 
dispute and as to those matters about which the wit- 
nesses disagree. 

Under these rules and weighing the evidence either 
as it was at the close of the State’s case-in-chief or at 
the close of all the evidence, we find it ample to sustain 
the submission of the case to the jury and to sustain the 
jury’s verdict. We find no merit in defendant’s assign- 
ments above discussed. There is no merit in defendant’s 
contention that the verdict should be set aside because 
of insufficient evidence to sustain it. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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CARL SMITH, APPELLEE, V. JOHN BROOKS, APPELLANT, 


Tuomas CouNnTY BANK, INTERVENER-APPELLANT, 
47 N. W. 2d 389 ; 


Filed March 30, 1951. No. 32848. 


1. Pleading: Appeal and Error. Where a party relies upon a 
variance between the pleadings and the proof to defeat a re- 
covery, that question should be raised at some time during the 
progress of the trial, and, unless it is so raised and suggested to 
the trial court, it will not be considered on appeal in this court. 

2. Mortgages. The mortgagee’s burden of proving that the mort- 
gage was properly recorded, or the burden of proving, by one 
who asserts it, that the recordation was invalid, may be sustained 
by any competent evidence sufficient to establish the necessary 
facts. 

38. Garnishment. A garnishing creditor acquires no greater rights 
by garnishment than had his debtor. 

4. Evidence. By the Uniform Judicial Notice of Foreign Law Act, 
the courts of this state are required to take judicial notice of the 
common law and statutes of every state, territory, and other 
jurisdiction of the United States. 

5. Pleading. In order for a litigant to invoke the benefits of such 
foreign law it is required that he give reasonable notice in the 
pleadings or otherwise to the adverse party of his intention so 
to do, such notice being a prerequisite to offering proof of such 
foreign law or asking the court to take judicial notice thereof. 

6. - Chattel Mortgages. Where a mortgagor removes property from 
another state into this state, which has been encumbered by a 
mortgage duly recorded and valid under the laws of the former 
state, such removal does not invalidate the recording of such 
mortgage, nor necessitate the recording of it again in the county 
in this state to which the mortgagor has removed with the 


property. 

7. The constructive notice imrarted bv the recording of 
such mortgage, by the law of comity between the different states, 
is not confined to the county or state where the mortgage was 
executed and the property then was. 

8. A chattel mortgage duly executed in the state where 


the chattels were located at the time of its execution and recorda- 
tion creates a lien that is not lost when the chattels are moved 
into this state and consigned to a commission company to be sold 
on the public market with the consent of the mortgagee condi- 
tioned on an agreement that the proceeds of the sale will be 
remitted to the mortgagee to apply on the mortgage debt. 

9. Case Overruled. Pennington County Bank v. Bauman, 87 Neb. 
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25, 126 N. W. 654, is overruled insofar as it conflicts with this 

, opinion. 
AppEaL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Reversed with directions. 


Finlayson, McKie & Kuhns, for appellants. 
Gross, Welch, Vinardi & Kauffman, for appellee. 
Kennedy, Holland, DeLacy & Svoboda, amici curiae. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


MESsMokRE, J. 

The plaintiff, Carl Smith, instituted this action in the 
district court for Douglas County against John Brooks, 
defendant, for breach of a written contract by the terms 
of which the defendant agreed to sell to the plaintiff cer- 
tain steers. The plaintiff prayed for damages. When 
the action was filed an order of attachment was entered 
and garnishment summons was served on the Johnson 
Commission Company, a copartnership in Omaha, the 
cattle having been consigned to it by the defendant to 
be sold on the market. The commission company filed 
an answer admitting it received the cattle and sold them .. 
on the market, and stated that pursuant to summons in 
garnishment it had withheld $3,050 out of the proceeds 
of the sale subject to the order of the court and caused 
the balance of the proceeds to be forwarded to the 
Thomas County National Bank for the account of John 
Brooks; alleged that the said bank had served notice 
on this answering garnishee that it claimed to be en- 
titled to the sum of $3,050 by reason of a chattel mort- 
gage and that the balance of the indebtedness thereon 
exceeded that amount; further alleged that for the pro- 
tection of this answering garnishee an order should be 
entered setting a time within which the bank might 
intervene in this action and present to the court its 
claim to said fund; and prayed that upon compliance with 
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the orders as might be entered by the court it be dis- 
charged as garnishee. 

The Thomas County National Bank filed a petition 
in intervention wherein it claimed the proceeds from 
the sale of the cattle by virtue of a chattel mortgage 
held by it covering the cattle in question, executed and 
recorded as required by the laws of Kansas. 

The plaintiff filed an answer to the petition in inter- 
‘vention in the form of a general denial, and a denial 
of priority of the mortgage as pleaded in the petition 
in intervention; alleged that the intervener consented 
-to the removal of the cattle from the State of Kansas 
and that the same be sold in the State of Nebraska; and 
prayed dismissal of the petition in intervention. 

Hearing was had to the court. The court entered 
judgment that the garnishee held the sum of $3,050 as 
the property of the defendant. It directed the amount 
be paid to the clerk of the court to be held pending 
further order of the court, and upon so doing the gar- 
nishee be discharged. It dismissed the petition in in- 
tervention. ; 

The intervener bank’s motion for new trial was over- 
ruled, and the bank appeals. 

For convenience we will hereafter refer to Carl Smith 
as the plaintiff, to John Brooks as the defendant, to the 
Thomas County National Bank as the bank, to the John- 
son Commission Company, a copartnership, as the com- 
mission company, and to the United States National 
Bank of Omaha as the Omaha bank. 

The record discloses that on August 8, 1949, the plain- 
tiff and defendant entered into a written agreement 
whereby the defendant agreed to sell and deliver to 
the plaintiff 180 or 181 head of steers on August 11, 
1949. One thousand dollars was paid down and pay- 
ment received. This agreement was signed by the de- 
fendant. The plaintiff informed the defendant in writ- 
ing that he would receive the cattle for loading on the 
Thursday following. The cattle were not delivered. 
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The bank, on December 13, 1948, loaned the defend- 
ant $25,000 evidenced by a promissory note in the same 
amount executed and delivered on the same date, due 
June 13, 1949, renewed June 17, 1949. This note was 
secured by a chattel mortgage dated December 13, 
1948, which was recorded May 7, 1949. This chattel 
mortgage covered the same steers mentioned in the con- 
tract between the plaintiff and defendant. The mort- 
gage provided further that “any future advances of 
money made while this chattel mortgage is in force 
and effect by the mortgagee or assignee to the mort- 
gagor, not exceeding in the aggregate the sum of 
$35,000.00, shall be secured by this mortgage equally 
to the same extent and with the same priority as the 
amount originally advanced on the security of this mort- 
gage.” 

Between the dates of December 13, 1948, and the due 
date of the promissory note, the bank advanced to the 
defendant. certain money, taking notes of the defend- 
ant with no additional security other than the chattel 
mortgage heretofore referred to. On August 15, 1949, 
the defendant was indebted to the bank in the amount 
of $37,000. 

W. D. Ferguson, president of the bank, testified that 
he and the defendant had a conversation with reference 
to shipping the cattle to the Omaha market for sale, 
and it was agreed that on completion of the sale the 
proceeds derived therefrom were to be credited to the 
account of the bank in payment of the mortgage in- 
debtedness owing by the defendant to the bank, through 
the bank’s correspondent bank in Omaha, the United 
States National Bank. On August 19, 1949, the bank 
received notice of credit from the Omaha bank, indi- 
cating that the commission company had passed to the 
credit of the bank the sum of $29,216.92. Prior to re- 
ceiving the credit, defendant’s account with the bank 
was overdrawn $108. 

On August 20, 1949, the defendant contacted the tank 
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with reference to making arrangements to take care of 
the indebtedness owing by him to it. This was done by 
applying $26,500 on the indebtedness, leaving a balance 
in the account of the defendant of approximately $2,500, 
and a balance owing the bank of $12,000. 

The bank over a period of 15 years had loaned money 
to the defendant, a farmer and ‘cattle raiser, so that he 
could purchase cattle and feed to fatten them, then sell 
them and pay off the mortgage or mortgages wherein 
the cattle were given as security with the proceeds of 
the sales. 

Defendant testified that he instructed the commission 
company to send the proceeds of the sale of the cattle 
directly to the bank to be applied on the mortgage. De- 
fendant knew that the bank had received the. proceeds 
of the sale, exclusive of the amount attached and gar- 
nished, and that the money was credited to his acccunt. 
For the balance of the indebtedness, after the arrange- 
ment for payment of the same was made, he gave the 
bank a note in the amount of $12,000. 

The bank had no notice or knowledge of the agreement 
between the defendant and the plaintiff whereby de- 
fendant agreed to sell the steers to plaintiff, until de- 
. fendant informed the bank that the commission com- 
pany, by garnishee process, withheld the amount of 
$3,050 from the proceeds of the sale. 

Plaintiff testified that he had no knowledge of the 
mortgage on the steers in question until he was called 
by counsel in Omaha, and suit was brought in his be- 
half against defendant. 

The plaintiff is a resident of Kansas, and at times 
resides in Denver, Colorado. He is engaged in farming 
and the selling of livestock. The defendant is a resident: 
of Kansas, and is engaged in farming and the selling 
of livestock. The Thomas County National Bank of 
Colby, Kansas, is a banking corporation doing business 
in the State of Kansas. The chattel mortgage in ques- 
tion was recorded in the State of Kansas. 
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The intervener bank assigns as error the following: 
(1) The trial court erred in finding that the proceeds 
of the sale of the livestock in the hands of the garnishee 
were the property of the defendant. (2) The court 
erred in finding that the rights of the plaintiff as a 
garnishing creditor were superior to the rights of the in- 
tervener bank as a chattel mortgagee. (3) The trial 
court erred in dismissing the petition in intervention 
and in failing to direct the garnishee to pay the amount 
of $3,050 to the intervener. 

The plaintiff contends that the burden of proof is 
on the intervener bank to prove by a preponderance of 
the evidence the validity of the mortgage and its record- 
ation, and intervener’s title to the fund in question. 
This contention is based on the following: The peti- 
tion in intervention alleged that the chattel mortgage 
in question was duly recorded in Sherman County, 
Kansas, while the evidence shows it was recorded in 
Thomas County, Kansas; further, that there is no evi- 
dence as to the defendant’s residence either in Sherman 
County or Thomas County, Kansas. The defendant testi- 
fied he resided in Brewster, Kansas. In addition, the in- 
tervener did not seek to amend its petition so as to allege 
the residence of the defendant in Thomas County, and 
the recording of the mortgage there. 

Reference is made to section 58-301, General Statutes 
of Kansas, 1935, on recordation of chattel mortgages, 
also section 36-301, R. S. 1943, of the Nebraska statutes 
on the same subject, as the same might apply with 
reference to this assignment of error. 

Section 25-12,101, R. R. S. 1943, provides: “Every 
court of this state shall take judicial notice of the com- 
mon law and statutes of every state, territory and other 
jurisdiction of the United States.” 

Section 25-12,104, R. R. S. 1948, provides: “Any 
party may also present to the trial court any admissible 
evidence of such laws, but, to enable a party to offer 
evidence of the law in another jurisdiction or to ask 
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that judicial notice be taken thereof, reasonable notice 
shall be given to the adverse parties either in the plead- 
. ings or otherwise.” The foregoing cited sections of the 
statute are with reference to the Uniform Judicial No- 
tice of Foreign Law Act. 

In the case of Prudential Ins. Co. v. Shumaker, 178 
Md. 189, 12 A. 2d 618, in interpreting a like section as 
section 25-12,104, R. R. S. 1943, contained in the Mary- 
land statutes, the court said: ‘“* * * in order for a litigant 
to invoke the benefits of such foreign law it required: 
* * * that he give reasonable notice in the pleadings or 
otherwise to the adverse party of his intention so to 
do, such notice being a prerequisite to offering proof 
of such foreign law or asking the court to take judicial 
notice thereof. In the present case, the question of what 
constitutes reasonable notice under the statute does not 
arise, for the reason that the record is entirely devoid 
of anything tending to show that the privileges ac- 
corded by the statute were invoked by appellant, and 
this we cannot assume. It follows from what we have 
said that the rights of the parties in the present case 
must be determined by the law of Maryland.” See, 
also, The Maccabees v. Lipp, 182 Md. 190, 34 A. 2d 424; 
Fardy v. Mayerstein, 221 Ind. 339, 47 N. E. 2d 315. 

In interpreting the Uniform Judicial Notice of Foreign 
Law Act, this court held that in the absence of the com- 
mon law or statutes of any other jurisdiction in the 
United States being pleaded and presented we will pre- 
sume the common law or statutes of such other jurisdic- 
tion to be the same as ours. See Scott v. Scott, 153 Neb. 
906, 46 N. W. 2d 627. It is apparent that the law appli- 
cable in the instant case is the law of Nebraska. 

No objection was made to the offer of proof of the 
recording of the mortgage in Thomas County. No mo- 
tion was made to dismiss on the ground that the proof 
varied from the pleadings, or on the ground that there 
was failure to establish residence of the defendant in the 
county where the mortgage was recorded. It appears 
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from the record that the matter was not presented to the 
trial court during the progress of the trial or on the 
motion for new trial. On this phase of the case the 
following authorities are applicable. 

Where a party relies upon a variance between the 
pleadings and the proof to defeat a recovery, that ques- 
tion should be raised at some time during the progress 
of the trial, and unless it is so raised and suggested to 
the trial court, it will not be considered on appeal in 
this court. See Spencer v. Wilson, 74 Neb. 459, 104 N. 
W. 930. See, also, Westing v. Chicago, B. & Q. R. R. 
Co., 87 Neb. 655, 127 N. W. 1076. 

The proof of the recording of the mortgage and the 
residence of the defendant in the county where the 
mortgage was recorded was sufficient. The mortgagee’s 
burden of proving that the mortgage was properly re- 
corded, or the burden of proving, by one who asserts 
it, that the recordation was invalid, may be sustained 
by any competent evidence sufficent to establish the 
necessary facts. See Green Finance Co. v. Becker, 
151 Neb. 479, 37 N. W. 2d 794. 

In the instant case the plaintiff's claim - the pro- 
ceeds of the sale rests on his status as a garnishing 
creditor. As such, he steps into defendant’s position, 
and if the intervener bank ‘is entitled to claim the pro- 
ceeds of the sale as against the defendant, it is equally 
entitled to claim the proceeds of the sale as against the 
plaintiff. 

It is a fimaamiental rule that ile claim of a judgment 
creditor against the garnishee in a garnishment pro- 
ceeding can rise no higher than that of the defendant 
as the principal debtor. See, Cahn, Wampold & Co. 
v. Carpless, 61 Neb. 512, 85 N. W. 538; Royal Tire Serv- 
ice v. Geo. W. Bell Co., 139 Néb. 238, 297 N. W. 88; 
Scurry v. Quaker Oats Co.,.201 Iowa 1171, 208 N. W. 
860. This rule also applies to a garnishing creditor. 

It is the intervener bank’s contention that where the 
facts show it had a valid, recorded chattel mortgage cov- 
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ering the steers in question as security for indebtedness 
owing by the defendant (mortgagor) to the bank, and 
by agreement between the bank and the mortgagor the 
steers were to be consigned to a commission company 
in Omaha, sold on the market, the commission company 
to be instructed to remit the proceeds of the sale to 
the mortgagee to be applied on the mortgage debt, under 
this state of facts the following rule is applicable: “It 
has been quite generally held that where the consent of 
the mortgagee to the sale of the mortgaged chattels 
by the mortgagor is conditioned upon the latter’s agree- 
ment to apply the proceeds of the sale upon the mort- 
gage debt, the mortgagee does not lose his right to the 
proceeds by such consent.” Annotation, 36 A. L. R. 1384. 

This rule was based on the holding in Farmers State 
Bank v. Anderson, 112 Neb. 413, 199 N. W. 728, 36 A. 
L. R. 1374. In that case the Farmers State Bank of 
Petersburg sued the Newman Grove State Bank to re- 
cover the proceeds of a sale of 20 head of steers upon 
which the plaintiff held a chattel mortgage securing a 
note of one Tom Anderson. The Newman Grove State 
Bank also held a note and mortgage of Tom Anderson. 
An arrangement was made between the plaintiff and 
Anderson that Anderson would ship the cattle evidenced 
by plaintiff's mortgage to Omaha to be sold, and apply 
the proceeds upon the note of the plaintiff. The net 
proceeds of the sale were deposited by the commission 
company in the Stock Yards National Bank of South 
Omaha to the credit of the Newman Grove State Bank. 
Thereafter Anderson gave his check on the Newman 
Grove State Bank payable to the plaintiff for the pro- 
ceeds of the sale. The check was presented to the New- 
man Grove State Bank and payment was refused for 
the reason that the latter bank had applied the amount 
on a note Anderson owed it. The Newman Grove State 
Bank contended that the mortgagee, by consenting to 
the sale by the mortgagor, waived its mortgage lien. 
The court said: “This is undoubtedly good law so far 
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as any claim of the mortgagee against the chattels is con- 
cerned, as was distinctly held in Seymour v. Stand- 
ard Live Stock Commission Co., 110 Neb. 185, but there 
is no such question here—the mortgagor had the right to 
sell and title passed to the purchaser—the present dis- 
pute concerns only the proceeds of the sale.’’ The court 
held: “When a sale by the mortgagor of mortgaged 
chattels is made with the consent of the mortgagee, the 
former agreeing to apply the proceeds upon the mort- 
gage debt, the mortgagor becomes the agent of the 
mortgagee with reference to such proceeds, which may 
be recovered by the mortgagee from any person having 
possession thereof not having a lawful claim thereto 
under or through the mortgagor.” 

In the cited case the proceeds of the sale actually 
came into possession of the mortgagor. In the instant 
case the defendant was at no time in possession of the 
proceeds of the sale. 

In Scurry v. Quaker Oats Co., supra, the plaintiff held 
a chattel mortgage on certain corn. By arrangement 
between the mortgagor and the mortgagee the corn was 
sold to the Quaker Oats Company. Prior to a remittance 
of the proceeds being made by the Quaker Oats Com- 
pany, a judgment creditor of the mortgagor garnished 
the company. The court said that the judgment creditor, 
by virtue of the garnishment, acquired only the right of 
the mortgagor. The sale was consented to by the mort- 
gagee only on the condition that the proceeds of the 
same should come to him. The mortgagor was but the 
agent of the mortgagee to sell the corn and bring the 
money to him. If the mortgagor had in fact violated 
his agreement, that fact would have given neither him 
nor a garnishing creditor of his any right superior to 
that of the mortgagee. See, also, Acme Feeds, Inc. v. 
Daniel, 312 Ill. App. 330, 38 N. E. 2d 530; Muse, Spivey 
& Co. v. Lehman, 30 Kan. 514.1 P. 804; J. I. Case 
Threshing Machine Co. v. Rominger, 77 Colo. 595, 238 - 
P. 63. 
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The intervener bank contends that the lien on a chat- 
tel mortgage executed in another state is not lost when 
the property is brought into the State of Nebraska with 
the consent of the mortgagee and consigned to a com- 
mission house to sell the mortgaged property on the 
market and apply the proceeds of the sale to the mort- 
gage indebtedness. 

Nebraska does not have a statute providing for the 
refiling of chattel mortgages in this state where prop- 
erty is brought into the state encumbered with a valid 
chattel mortgage. Since the garnishing creditor was 
a resident of Kansas and in the state in which he 
transacted business with the defendant when the con- 
tract between him and the defendant was executed, 
this situation indicates clearly that he had constructive 
notice of the mortgage. 

“A mortgagee is entitled to the proceeds of a sale of 
the mortgaged property by the mortgagor when the 
sale is made upon the condition, agreement, or under- 
standing that the proceeds shall be paid to the mort- 
gagee or his representative. This right of the mort- 
gagee is superior to the claims of the mortgagor, the 
mortgagor’s creditors, a purchaser, or other persons 
whose claims were inferior to the mortgage lien prior 
to the sale.” 14C. J.S., Chattel Mortgages, § 266, p. 891. 

In Handley v. Harris, 48 Kan. 606, 29 P. 1145, 17 L. 
R. A. 703, 30 Am. S. R. 322, the court held: “Where 
a mortgagor removes property from another state into 
this state, which has been incumbered by a mortgage 
duly recorded and valid under the laws of the former 
state, such removal does not invalidate the recording 
of such mortgage, nor necessitate the recording of it 
again in the county in this state to which the mortgagor 
has removed with the property. The constructive notice 
imparted by the recording of such mortgage, by the law 
of comity between the different states, is not confined 
- to the county or state where the mortgage was executed 
and the propery then was, but covers the property 
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wherever it is removed.” See, also, Shapard v. Hynes, 
104 F. 449, 52 L. R. A. 675; Mercantile Acceptance Co. 
v. Frank, 203 Cal. 483, 265 P. 190. 

The plaintiff relies on the case of Pennington County 
Bank v. Bauman, 87 Neb. 25, 126 N. W. 654. The facts 
appear in a previous case (81 Neb. 782, 116 N. W. 669) 
to which we make reference. One Sigman, a resident 
of Nebraska, became indebted to a bank in Fremont. 
Later he moved to Pennington County, South Dakota, 
where he negotiated a loan with the plaintiff secured by 
a mortgage on certain livestock he owned. Thereafter, 
with the consent of the plaintiff, he loaded the livestock 
in South Dakota and consigned the same to himself at 
Long Island, New York. The stock was attached in 
transit in the railroad yards at Fremont by the Fremont 
bank. The court in the later opinion said: “* * * we 
are of opinion that where a mortgagee, residing in an- 
other state where his mortgage is recorded, permits the 
mortgagor to bring the property into this state, a 
bona fide attaching creditor of the mortgagor, without 
notice, will acquire a lien thereon by virtue of his at- 
tachment sued out in this jurisdiction superior to that 
of the mortgagee.” The court cited with approval Sny- 
der v. Yates, 112 Tenn. 309, 79 S. W. 796, 64 L. R. A. 353, 
105 Am. S. R. 941, which held as before stated. 

In Newsum v. Hoffman, 124 Tenn. 369, 137 S. W. 490, 
the court disapproved the holding in Snyder v. Yates, 
supra, and adopted the doctrine of comity, recognized 
in most of the states in the Union. There was no dis- 
cussion in Snyder v. Yates, supra, between removal of 
mortgaged property with and without the consent of 
the mortgagee. It was assumed in that case that the 
property had been removed to Tennessee with the con- 
sent of the mortgagee, and it was held that under such 
facts the case was correctly decided. The holding in 
Newsum v. Hoffman, supra, was followed in Hamblen 
Motor Co. v. Miller & Harle, 150 Tenn. 602, 266 S. W. 99. 

Subsequent to the holding in Newsum v. Hoffman, 
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supra, this court, in the case of Farmers & Merchants 
State Bank v. Sutherlin, 93 Neb. 707, 141 N. W. 827, 
46 L. R. A. N. S. 95, Ann. Cas. 1914B 1250, cited by 
plaintiff, recognized a distinction where the mortgaged 
property was brought into this state from another state 
with the consent of the mortgagee and without the con- 
sent of the mortgagee, and did not follow the reasoning 
in Snyder v. Yates, supra, or Pennington County Bank 
v. Bauman, supra, but did follow Newsum v. Hoffman, 
supra, recosnizing the law of comity. and the conditions 
under which comity would be applied by this state. 

In Bankers Finance Corp. v. Locke & Massey Motor 
Co., 170 Tenn. 28, 91 S. W. 2d 297, the court said: “The 
rule in this state, therefore, now is that the priority of 
a chattel mortgage validly executed and legally regis- 
tered in another state, according to the laws of that 
state wherein the propery was and the mortgagor re- 
sided, will be recognized and enforced in this state against 
the claims of attaching creditors, or innocent purchasers 
here, unless the mortgagee has consented to the removal 
of the property into this state, or having knowledge of 
its removal here, has failed to assert rights under the 
mortgage within a reasonable time. * * * It is only 
when the property is kept or used here, that it is likely 
to become a basis of credit, ensnaring to residents here, 
who are without any notice, or means of notice of the 
state of its title.” 

It will be observed that the later Tennessee decisions 
repudiated the holding in Snyder v. Yates, supra, upon 
which the decision in Pennington County Bank v. Bau- 
man, supra, was based. It is obvious that the holding 
in the case of Pennington County Bank v. Bauman, supra, 
must be overruled insofar as it conflicts with this 
opinion. 

The plaintiff relies on Robbins v. Bostian, 138 F. 2d 
622, wherein the seller sold a rock crusher under a con- © 
ditional sales contract in Arkansas where such contracts 
need not be recorded. The buyer resided in Missouri. 
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The crusher was moved into Nebraska for use on a con- 
struction job. The buyer instituted voluntary bank- 
ruptcy proceedings. The seller did not record the con- 
ditional sales contract in Nebraska, as provided for by 
law. The controversy was between the seller and the 
trustee in bankruptcy. There was no evidence that the 
seller consented to the removal of the rock crusher to 
Nebraska, however, he learned of such fact five months 
prior to the bankruptcy proceedings and did nothing 
to comply with the. Nebraska statutes applying to condi- 
tional sales contracts. The court said: “The trustee 
primarily represents the creditors of the bankrupt and 
although the contract was valid in Arkansas even as 
against subsequent creditors of the vendee, and was good 
in Nebraska as between the parties, it may nevertheless 
be invalid as to creditors becoming such in Nebraska 
while the property was there located and being operated 
without actual or constructive notice of appellant’s 
(seller’s) claim. Whether or not such creditors acquired 
rights above those of the vendee must be determined by 
the law of the situs of the property—in this case, the 
law of Nebraska.” The opinion makes clear the excep- 
tion is applicable only for the benefit of persons who 
deal with the purchaser or the property subsequent to 
its removal. 

Other cases cited by the plaintiff have been considered 
and are readily distinguishable from the instant case. 

It is the plaintiff's contention that the intervener 
waived any rights it may have had to assert with refer- 
ence to the priority of its chattel mortgage against the 
garnishing creditor for the reason that the intervener 
relied upon the personal credit of the defendant and not 
upon the right of its lien on the proceeds of the sale. 
The proceeds of the sale of the cattle, less the amount 
tied up by garnishment process, were credited to the 
intervener bank by the Omaha bank, but the intervener 
did not retain that credit, and in turn credited the full 
arnount thereof to the checking account of the defendant 
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in its bank. When the defendant came into the bank 
to discuss his indebtedness, the intervener did not re- 
quire an application of the full amount received from 
the sale of the cattle. It permitted the defendant to re- 
tain a credit of $2,500, which plaintiff states to he 
$2,700, and to pay only $26,500 of the indebtedness, even 
though the intervener knew that $3,050 was held by 
virtue of garnishee process in Omaha and the defendant - 
owed the bank $12,000. _ 

We are not in accord with the plaintiff’s contention 
in such respect for the reason that the lien of the mort- ° 
gage terminated when the sale proceeds were received 
by the bank. The acts of the parties could not then 
constitute a waiver. It is obvious that these transactions 
did not negative the existence of the agreement or con- 
tract. The testimony of Ferguson is that.even though 
the proceeds were credited to the defendant’s account 
on the books of the bank, it still had control of the pro- 
ceeds of the sale and could have applied the same 
against the mortgage debt. He further testified. that 
before the bank would honor the defendant’s checks 
there would have to be a new arrangement ‘made. A 
new arrangement was made subsequent to the receipt 
of the sale proceeds by the bank. The new arrangement 
was a normal banking arrangement. We conclude that 
the intervener did not waive its lien as contended for by 
the plaintiff. 

For the reasons given in this opinion 1 the judement of 
the trial court is reversed with directions to the trial 
court to enter judgment in favor of.the intervener and 
to direct the clerk of the district court to pay to the 
intervener the amount of $3,050 paid into the office of 
the clerk of the district court by the garnishee. 

REVERSED WITH DIRECTIONS. 
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In RE APPLICATION OF RICHLING. W. D. RICHLING, DOING 
BUSINESS AS RICHLING TRANSPORT SERVICE, APPELLEE, V. 
TRANSIT, INC., ET AL., APPELLANTS, 

47 N. W. 2d 418 


Filed March 30, 1951. No. 32890. 


1. Constitutional Law: Public Service Commissions. The power of 
the Nebraska State Railway Commission to regulate common 
carriers is derived from Article IV, section 20, of the Constitu- 
tion. Such powers are plenary and aelecerecutine i in the absence 
of specific legislation on the subject. 

Where the Legislature enacts specific legisla- 
tion implementing Article IV, section 20, of the Constitution, the 
Nebraska State Railway Commission is subject to and governed 
by the provisions of such enactment. 

3. Public Service Commissions: Motor Carriers. The Legislature, 
by sections 75-228, 75-229, and 75-230, R. R. S. 1943, has pre- 
scribed that common carriers by motor vehicle operating over 
the public highways of this state must have a certificate of con- 
venience and necessity issued by the Nebraska State Railway 
Commission. Conditions precedent to the issuance of a valid 
certificate are the filing of a properly verified application in 
writing; the giving of notice by mail to all interested parties; a 
finding, after hearing, that applicant is fit, willing, and able to 
properly perform the proposed service; and that the proposed 
service, to the extent authorized, is or will be required by the 
present or future public convenience and necessity. 

In the absence of specific legislation to the 

contrary, sections 75-228, 75-229, and 75-230, R. R. S. 1948, 

provide the exclusive method for obtaining a valid certificate 

of convenience and necessity. 

A temporary certificate is subject to the same 

requirements under the statute as any other certificate of con- 

venience and necessity. The statute makes no distinction between 
classes or types of certificates. 

Where the Nebraska State Railway Commis- 

sion fails to give notice to all interested persons of the filing of 

an application for a certificate of convenience and necessity, it 
has no power to issue a valid certificate of convenience and 
necessity, temporary or otherwise. 

Section 75-410, R. R. S. 1948, has no relation to 

an application for a certificate of convenience and necessity by 

a common carrier in intrastate commerce by motor vehicle upon 

the public highways of the state. 
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AppEaL from the Nebraska State Railway Commission: 
Reversed. , 


Lawrence W. Moore, Einar Viren, and R. E, Powell, 
for appellants. 


Jack Devoe, Harold M. Nelson, and R. A. Vestecka, for 
appellee. 


Heard before Stmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLaucH, JJ. 


CARTER, J. | 

This is an appeal from an order of the Nebraska State 
Railway Commission granting a temporary certificate 
of convenience and necessity. 

On May 5, 1950, W. D. Richling, doing business as 
Richling Transport Service, filed an application with 
the commission in which he requested temporary au- 
thority to transport refined petroleum products in tank 
trucks as a common carrier in intrastate commerce over 
irregular routes as described in the application. On 
May 9, 1950, a temporary certificate of convenience and 
necessity was granted. On May 26, 1950, Transit, Inc., 
filed its motion to vacate and set aside the order of May 
9, 1950, for the reason that it was void. Other common 
carriers, holding certificates of convenience and neces- 
sity permitting them to transport petroleum products 
in tank trucks between the points authorized in the 
temporary certificate granted to Richling, also filed mo- 
tions to vacate the order of May 9, 1950, on the ground 
of its invalidity, and asserted their willingness and 
ability to provide efficient service under the certificates 
of convenience and necessity which they themselves 
held. On June 16, 1950, the motions to vacate and set 
aside the order of May 9, 1950, were overruled by the 
commission. Motions for a rehearing were duly filed 
and on June 20 and 23, 1950, they were overruled. No- 
tice of appeal was filed on June 28, 1950. 

The record shows that the Richling application was 
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handled by the commission ex parte, no notice having 
been given to any person other than the applicant. The 
primary question before us is whether the commission 
has the power to grant a temporary certificate of con- 
venience and necessity without giving notice to other 
certificate holders whose rights are infringed upon by the 
order. 

The order of the railway commission appealed from 
is an order subject to review by this court. In re Ap- 
plication of Airline Ground Service, Inc., 151 Neb. 
837, 39 N. W. 2d 809. 

The powers of the railway commission are derived from - 
the Constitution. It is provided in part in Article IV, 
section 20, Constitution of Nebraska: “The powers and 
duties of such commission shall include the regulation 
of rates, service and general control of common car- 
riers as the Legislature may provide by law. But, in 
the absence of specific legislation, the commission shall 
exercise the powers and perform the duties enumerated 
in this provision.” In the absence of implementing leg- 
islation the powers of the railway commission under 
this section are plenary in character and self-executing. 
But when the Legislature acts within the scope of the 
constitutional provision, the railway commission is sub- 
jected to the provisions of such legislation. Rodgers v. 
Nebraska State Railway Commission, 134 Neb. 832, 279 
N. W. 800. 

The Legislature has prescribed the method by which 
the railway commission may issue certificates of con- 
venience and necessity. Such legislative requirements 
are contained in sections 75-228, 75-229, and 175-230, 
R. R. S. 1943. These sections of the statute require that 
a common carrier by motor vehicle operating upon the 
public highways of this state have a certificate of con- 
venience and necessity issued by the railway commis- 
sion authorizing such operation. Such certificate may 
be issued upon application and the service of notice 
by mail by the commission upon all interested parties. 
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A hearing at which all interested parties shall have an 
opportunity to be heard is contemplated. In the present 
case no notice was served, no opportunity to be heard 
by those interested was given, and no hearing held 
except an ex parte hearing before the commission. The 
appellants contend that this does not meet the require- 
ments of the quoted sections of the statute. 

It will be observed that the quoted sections of the 
statute make no distinction between temporary and 
permanent certificates of convenience and necessity. 
The purpose of notice to interested persons is to give 
opportunity for hearing before certificates of convenience 
and necessity, which are or may be injurious to the 
rights of others, are issued. It is evident that a temporary 
certificate, improvidently issued, may be as injurious 
aS a permanent one. This is particularly true where it 
appears that the duration of a temporary. certificate 
is not defined and may be kept in force for an indefinite 
period of time by the commission. The exercise of such 
powers by the commission is authorized by the cited stat- 
utes only after notice and hearing. It is fundamental of 
course that the form of an order, or the label placed 
upon it, does not determine its character. It is the 
substance of the order which is controlling in determin- 
ing its nature. In re Application of Airline Ground 
Service, Inc., supra. The designation of a certificate of 
convenience and necessity as temporary makes it no 
less a certificate of convenience and necessity, as that 
term is used in the cited sections of the statute. A tem- 
porary certificate, without limitations as to duration 
and kept in force at the whim of the commission, does 
something more than maintain a temporary status; it in 
fact grants important rights which, as in the case before 
us, may conflict with the rights of other certificate 
holders. The power of the railway commission. to issue 
a certificate of convenience and necessity is grounded 
on the filing of an application, the giving of notice to 
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interested persons, and a hearing. Furthermore, the 
statute requires that the finding that applicant is fit, 
willing, and able to perform the proposed service, and 
that such service is or will be required by the present 
or future public convenience and necessity, must be 
sustained by evidence showing that the granting of the 
certificate was not arbitrary or unreasonable. In re 
Application of Moritz, 153 Neb. 206, 43 N. W. 2d 603; 
In re Application of Chicago, B. & Q. R. R. Co., 152 Neb. 
367, 41 N. W. 2d 165. No evidence was taken in the 
present case and no bill of exceptions is here presented. 
Appellants having no notice of the ex parte hearing 
were, of course, thereby prevented from offering evi- 
dence, a right which the statute gives them. We are 
required to say that the railway commission failed to 
comply with sections 75-228, 75-229, and 75-230, R. R. 
S. 1943, and consequently failed to comply with the 
conditions precedent to the issuance of a valid certificate 
of convenience and necessity. . 

It is urged that the order and certificate were valid 
under the provisions of section 75-410, R. R. S. 1943. 
A careful reading of this section, when read in con- 
junction with section 75-409, R. R. S. 1943, to which 
it refers, shows that it relates to freight rates, tariffs, 
schedules, rate orders, and circulars. It has no applica- 
tion whatever to the denial or grant of a certificate of 
convenience and necessity to common carriers by motor 
vehicle in intrastate commerce upon the public highways 
of the state. We have previously held that the method 
of securing a certificate of convenience and necessity is 
controlled by section 75-229, R. R. S. 1943, unless spe- 
cific statutory exceptions are made thereto. In re 
Application of Neylon, 151 Neb. 587, 38 N. W. 2d 552. 
We find no specific exception thereto and hold that 
sections 75-228, 75-229, and 75-230, R. R. S. 1948, con- 
trol in the present case. 

We conclude that the order of May 9, 1950, was not 
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issued in compliance with sections 75-228, 75-229, and 
75-230, R. R. S. 1943, and is consequently void. 
: REVERSED. 

MEssmorE, J., participating on briefs. 


JOHN F. TREBELHORN, APPELLEE, V. Ray L. BARTLETT ET AL., 


APPELLANTS. 
47 N. W. 2d 3874 


Filed March 30, 1951. No. 32903. 


1. Juries. The extent to which examination of jurors may be pur- 
sued upon voir dire rests in the sound discretion of the trial 
court, and its ruling thereon will not be disturbed unless there 
has been an abuse of discretion to the prejudice of the complain- 
ing party. 

2. Conspiracy. <A conspiracy, like other facts, may be proved by- 
direct or circumstantial evidence, and one means of proof is 
by showing overt acts or representations of the individuals 
charged with conspiracy. From the fact that different persons 
at different times by their acts or representations pursued the 
same object, the jury may, in connection with other facts, infer 
the existence of a conspiracy to effect that object. 

In an action for damages based upon a conspiracy to 
defraud by wrongful acts or false representations, the damages 
and not the unlawful confederation is the gist of the action, so 
that if damages are shown to have resulted to plaintiff from such 
acts or representations of defendants or any of them, then a 
judgment against such defendants may be sustained without 
establishing a conspiracy among them all. 
In such cases the proof of a conspiracy is of no conse- 
quence except as bearing upon rules of evidence or to bring 
within the ambit of liability someone who may have conspired 
but did not actively participate in the conduct itself. 
In other words, failure to prove an allegation of 
conspiracy does not affect the plaintiff’s right to recover, there 
being sufficient independent grounds for recovery, although it 
limits those against whom recovery may be had to persons 
actively participating in the conduct complained of, and whose 
acts, as regards time, substance, and result, in fact united to 
produce the injury. 
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Fraud. Fraud may consist in words, acts, or the suppression 
of material facts with the intent to mislead or deceive. 

Where fraud or misrepresentation is material with ref- 
erence to a transaction subsequently entered into by a person 
deceived thereby, it is assumed in the absence of facts showing 
the contrary that it was induced by the fraud or misrepre- 
sentation. 


To maintain an action for damages for false represen- 
tation, plaintiff must allege and prove what representation was 
made; that it was false and so known to be by the defendant 
charged with making it, or was made without knowledge as a 
positive statement of known fact; that plaintiff believed the 
representation to be true; that he relied and acted upon it, and 
was thereby injured. 

A person is justified in relying upon a representation 
made to him where the representation is a positive statement of 
fact and where an investigation would be required to discover 
the truth. 

The general rule that fraud is not presumed but must 
be proved by the party alleging it does not mean that it cannot 
be otherwise proved than by direct and positive evidence. Fraud 
in a transaction may be proved by inferences which may reason- 
ably be drawn from intrinsic evidence respecting the transaction 
itself, such as inadequacy of consideration, or extrinsic circum- 
stances surrounding the transaction. 

Actionable fraud may not be predicated upon mere 
expressions of opinion as to value honestly made under circum- 
stances that do not give another the right to rely thereon, but 
representations of positive facts pertaining to the quality of the 
thing sold or purchased and relied upon by the purchaser or 
seller, which are calculated to mislead and deceive, if proved 
false, constitute actionable fraud. 

Fraud: Damages. The measure of damages recoverable by one 
who has been induced to sell corporate stock by fraud of the 
purchaser is the difference between the consideration received 
by the seller and the actual value of such stock at the time of 
the transaction, if the latter exceeds the former. 

Corporations. The actual value of corporate stock which has 
no market value, that is, where it is all common stock, closely 
held and not listed or actively traded in on any stock exchange, 
is ordinarily determinable from the then net worth of the corpo- 
ration divided by the number of bona fide shares issued and 
outstanding. 

For the purpose of deciding such net worth, evidence 
of the many related factors and elements, such as assets, liabili- 
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ties, and all other matters pertinent to the value of the particular 
corporation involved, may be admitted and considered. 

15. Trial. A motion for directed verdict or for judgment notwith- 
standing the verdict must, for the purpose of decision thereon, be 
treated as an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom the 
motion is directed, who is entitled to have every controverted 
fact resolved in his favor, and have the benefit of every inference 
that can reasonably be deduced from the evidence. 


AppeaL from the district court for Lancaster ‘County: 
JEFFERSON H. Broapy, JupGe. Affirmed. 


Lloyd E. Chapman and Charles W. Phillips, for 
appellants. 


Ginsburg & Ginsburg, for appellee. 


Heard before Stmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bos.aucH, JJ. 


CHAPPELL, J. 

Plaintiff brought this action to recover damages from 
defendants, who allegedly conspired together for the 
purpose of fraudulently inducing him, and by false and 
fraudulent representations of each did so induce him to 
sell his stock in defendant Ace Plumbing & Heating 
Company, a corporation, for less than its actual value. 

Upon issues joined and trial to a jury, it returned a 
verdict for plaintiff in the amount of $4,000, and judg- 
ment was entered thereon. The trial court overruled 
defendants’ motion for judgment notwithstanding the 
verdict or in the alternative for a new trial, and they 
appealed, assigning: (1) That the verdict and judgment 
were not supported by the evidence but contrary thereto; 
(2) that the court erred in exclusion of certain evidence; 
(3) erred in the giving and refusal of instructions; and 
(4) erred in refusing to declare a mistrial because pre- 
judicial questions were asked by counsel for plaintiff 
upon voir dire. We conclude that the assignments 
should not be sustained. 

Defendants cited no authority to sustain the fourth 
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or last assignment. In that connection, it is generally 
the rule that: “Upon the voir dire examination of a 
proposed juror, each party has the right, within reason- 
able limits, to put pertinent questions for the purpose of 
ascertaining whether there exists sufficient grounds for 
a challenge for cause, and also to aid the party in the 
exercise of his statutory right of peremptory challenge. 

“The extent to which such examination may be car- 
ried rests in the sound discretion of the trial court, and 
its ruling thereon will not be disturbed unless there has 
been an abuse of discretion to the prejudice of the 
complaining party.” Strong v. State, 106 Neb. 339, 
183 N. W. 559. In the light of such rules, we have 
examined the record, and conclude that the assignment 
has no merit. 

We turn then to the first assignment, decision of 
which depends upon rules of law applicable to competent 
evidence appearing in the record. 

A conspiracy, like other facts, may be proved by 
direct or circumstantial evidence, and one means of 
proof is by showing overt acts or representations of the 
individuals charged with conspiracy. From the fact 
that different persons at different times by their acts 
or representations pursued the same object, the jury 
may, in connection with other facts, infer the existence 
of a conspiracy to effect that object. Patton v. Rapp, 
133 Neb. 308, 275 N. W. 315. 

In an action for damages based upon a conspiracy to 
defraud, such as that at bar, the damages and not the 
unlawful confederation is the gist of the action, so that 
if damages are shown to have resulted to plaintiff from 
wrongful acts or misrepresentations of defendants or 
any of them, then a judgment against such defendants 
may be sustained without establishing a conspiracy 
among them all. Dunbier v. Mengedoht, 119 Neb. 706, 
230 N. W. 669; Harvey v. Harvey, 75 Neb. 557, 106 N. 
W. 660; Commercial Union Assurance Co. v. Shoemaker, 


Vou. 154] JANUARY TERM, 1951 117 
Trebelhorn vy. Bartlett 


63 Neb. 173, 88 N. W. 156; Booker v. Puyear, 27 Neb. 
346, 43 N. W. 133. 

As stated in Annotation, 152 A. L. R. 1147: “It has 
been frequently pointed out that, speaking broadly, 
there is no such thing as a civil action for conspiracy, 
the action being for damages caused by acts committed 
pursuant to a formed conspiracy, rather than the con- 
spiracy itself, so that, unless something is actually done 
by one or more of the conspirators which results in 
damage, no civil action will lie against anyone. | See, 
for example, 11 Am Jur 577, Conspiracy, § 45. Thus, 
in most cases the gist of such an action is the wrongful 
conduct resulting in the plaintiff's damage, and proof 
of a conspiracy is of no consequence except as bearing 
upon the rules of evidence, * * * or to bring within the 
ambit of liability someone who may have conspired but 
who did not actively participate in the conduct itself. 
In such cases failure to prove an allegation of conspiracy 
does not affect the plaintiff’s right to recover, there being . 
sufficient independent grounds for recovery, although it 
limits those against whom recovery may be had to per- 
sons actively participating in the conduct complained of, 
and whose acts, as regards time, substance, and result, 
in fact united to produce the injury.” 

The case at bar is such a case wherein the cause of 
action was one independent of conspiracy and not one 
dependent thereon as distinguished in Annotation, 152 
A. L. R. 1154. Reid v. Brechet, 117 Neb. 411, 220 N. W. 
590, relied upon by defendants, is clearly distinguishable 
upon the pleadings and the facts. 

Fraud may consist in words, acts, or the suppression 
of material facts with the intent to mislead or deceive. 
Faulkner v. Klamp, 16 Neb. 174, 20 N. W. 220; 37 C. J. 
S., Fraud, § 9, p. 225, § 15, p. 242; 23 Am. Jur., Fraud 
and Deceit, § 24, p. 776, § 76, p. 850; Restatement, Con- 
tracts, § 470, p. 890, § 471, p. 891. . 

As stated in Restatement, Contracts, § 479, p. 915, 
approved in George v. Guarantee Mutual Life Co., 144 
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Neb. 285, 13 N. W. 2d 176: ‘“‘ ‘Where fraud or misrepre- 
sentation is material with reference to a transaction sub- 
sequently entered into by a person deceived thereby, 
it is assumed in the absence of facts showing the con- 
trary that it was induced by the fraud or misrepresen- 
tation.’ ” 

Also, as stated in 37 C. J. S., Fraud, § 22, p. 259: “It 
is generally held that a fraudulent intent or the equiva- 
lent thereof is an essential element of fraud, and that 
such intent may be established by appropriate inference 
or presumption from the facts proved.” 

In Falkner v. Sacks Bros., 149 Neb. 121, 30 N. W. 2d 
572, this court held: “To maintain an action for damages 
for false representation the plaintiff must allege and 
prove what representation was made; that it was false 
and so known to be by the defendant.charged with mak- 
ing it, or else was made without knowledge as a positive 
statement of known fact; that the plaintiff believed the 
representation to be true; and that he relied and acted 
upon it, and was thereby injured. 

“A person is justified in relying upon a representation 
made to him in all cases where the representation is a 
positive statement of fact, and where an investigation 
would be required to discover the truth.: 

.“The general rule that fraud is not presumed, but must 
be proved by the party who alleges it, does not mean 
that it cannot be otherwise proved than by direct and 
positive evidence. Fraud in a transaction may be proved 
by inferences which may reasonably be drawn from in- 
trinsic evidence respecting the transaction itself, such 
as inadequacy of consideration, or extrinsic circum- 
stances surrounding the transaction.” 

In Vavricka v. Mid-Continent Co., 143 Neb. 94, 8 N. W. 
2d 674, a case involving the purchase and sale of corpo- 
rate stock, this court held: ‘While actionable fraud 
may not be predicated upon sales talk, puffing, or the 
expression of a mere opinion as to value honestly made 
under circumstances that do not give another the right 
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to rely thereon, representations of positive facts per- 
taining to the quality of the thing sold and relied upon 
by the purchaser, which are calculated to mislead and 
deceive, if proved false, constitute actionable fraud.” 

The measure of damages recoverable by one who has 
been induced to sell corporate stock by fraud of the 
_ parties acquiring it is the difference between the con- 
sideration received by the seller and the actual value 
of such stock at the time of the transaction if the lat- 
ter exceeds the former. 24 Am. Jur., Fraud and Deceit, 
§ 235, p. 66; Rothery v. Pounds, 150 Neb. 25, 33 N. W. 
2d 347; Annotation, 57 A. L. R. 1153; Annotation, 108 A. L. 
R. 1066; Helming v. Kashak, 122 Conn. 641, 191 A. 
525; McDonough v. Williams, 77 Ark. 261, 92 S. W. 783, 
8 L. R. A. N. S. 452. 

The actual value of corporate stock which has no 
market value, that is, where it is all common stock 
closely held and not listed or actively traded in on any | 
stock exchange, as in the case at bar, is ordinarily de-. 
terminable from the then net worth of the corporation - 
divided by the number of bona fide shares issued and 
outstanding. For that purpose, evidence of the factors 
and elements, such as assets, liabilities, and all other 
matters pertinent to the value of the particular corpo- 
ration involved, may be admitted and considered. Ret- 
tinger v. Pierpont, 145 Neb. 161, 15 N. W. 2d 393; Zinn 
v. Ex-Cell-O Corp., 24 Cal. 2d 290, 149 P. 2d 177; Cul- 
breath v. Investors Syndicate, 203 S. C. 213, 26 S. E. 
2d 809, 147 A. L. R. 1144; Humphrey v. Baron, 223 Iowa 
735, 273 N. W. 856; 31 C. J. S., Evidence, § 183, P. 901; 
22 C. J., Evidence, § 146, p. 186. 

Finally, it is elementary that a motion for a directed 
verdict or for judgment notwithstanding the verdict 
must, for the purpose of decision thereon, be treated 
as an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom 
the motion is directed, who is entitled to have every 
controverted fact resolved in his favor and have the 
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benefit of every inference that can reasonably be de- 
duced from the evidence. Pahl v. Sprague, 152 Neb. 
681, 42 N. W. 2d 367. 

In the light of the foregoing rules, we have examined 
the voluminous record. Of necessity we can only sum- 
marize the material competent evidence adduced in 
plaintiff’s behalf from which a jury could have reason- 
ably concluded as follows: Prior to September 1947, 
plaintiff had conducted a small furnace and sheet metal 
business from his home. He had only a limited educa- 
tion and was without knowledge or experience in book- 
keeping, business management, or corporate affairs. De- 
fendants Bartlett and Schumacher, a partnership under 
the name of Bartlett and Company, had been engaged 
for some time in the real estate business in Lincoln. 
Defendant Martin had been a journeyman plumber, 
working for one of the large plumbing concerns in Lin- 
coln. j 

After the parties had become acquainted and after 
preliminary meetings, it was agreed between them to 
form an association for the general purpose of selling 
and installing plumbing and heating supplies, material, 
and equipment. The:holding of such meetings was 
originally fostered by Bartlett, who purportedly had 
sufficient money to successfully launch a business, to- 
gether with leads and influence whereby material could 
be obtained, and who needed a reliable plumber and 
furnace man to complete his projects then at hand. 

The form of the business organization determined upon 
was a corporation to be known as “Ace Plumbing & 
Heating Co.” with an authorized capital of $15,000, di- 
vided into 150 shares of common stock only, each hav- 
ing a par value of $100. A minimum of $5,000 capital 
was agreed to be paid in before commencement of busi- 
ness. In that regard it was agreed that Bartlett and 
Schumacher would each invest $1,500 cash in stock, 
while Martin and plaintiff were each to so invest $1,000, 
represented by cash, equipment, and supplies, making 
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a total of 50 shares issued and outstanding. It was 
further agreed that plaintiff and Martin would each 
have opportunity, when financially able, to acquire an 
additional amount of stock, and that no further stock 
would be issued to any of the parties until all had ac- 
quired an equal amount. It was also agreed that 
monthly reports would be furnished showing the finan- 
cial condition of the corporation. 

In that situation the corporation commenced business 
on October 1, 1947, with Martin as president and man- 
ager, Bartlett as treasurer, Schumacher as secretary, 
and plaintiff as vice president. It was understood, how- 
ever, that plaintiff would not have any duties or re- 
sponsibility with reference to bookkeeping or man- 
agement, and that all checks would be signed and all 
financial matters of the corporation would be performed 
by Bartlett and Schumacher. The office of the corpora- 
tion was a short time thereafter moved from Bartlett 
and Company offices to a room in a building on North 
11th Street owned by or under their management, for 
the use of which the corporation paid them $150 a 
month rental. Martin and plaintiff were employed by 
the corporation at an hourly rate. 

The business of the corporation speedily expanded in 
volume, a large part of which was done by the corpora- 
tion in furnishing labor and materials for heating and 
plumbing installations in remodeling a Bartlett and 
Schumacher apartment building. The corporation also 
acquired a substantial inventory of equipment, mer- 
chandise, and supplies, in the sale of which it was stipu- 
lated that the corporation charged its customers a profit 
of 30 percent, with an additional 20 percent for over- 
head. It was also stipulated that it charged an over- 
‘write of 50 cents an hour on all labor supplied, except 
plumbers, for which it charged an overwrite of 6244 
cents an hour. The corporation at times had as many 
as 27 employees. 

During the period from October 1, 1947, to January 
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1, 1949, plaintiff from time to time made requests of 
the several defendants for financial reports and informa- 
tion relating to progress of the corporation’s affairs. 
Upon such occasions, Bartlett told plaintiff: ‘“‘I don’t 
know why you want a financial report because we have 
not got any surplus, we have not made any money, if 
hadn’t been for me loaning the Company money we 
would have been closed a long time ago’. * * * What do 
you want a report for? We have made no money.” 
When Martin was asked for a report, he said: “That 
there wasn’t one, didn’t have one ready, and so forth, 
yet.” In that situation, plaintiff never was furnished 
or saw any of the reports, audits, financial statements, 
bank records, or other memoranda relating to the fi- 
nancial situation of the company. 

On or about January 4, 1949, without previous warn- 
ing, Martin told plaintiff: ‘“ “You are fired’. * * * ‘You 
are not working for the Ace Plumbing Company no more’. 
* * * ‘the stockholders agreed you are not working here 
any more’ * * * ‘the stockholders say you are fired’. * * * 
‘Too many squawks.’” Plaintiff immediately sought an 
explanation from the other defendants, whereupon 
Schumacher said: “ ‘Fired, what do you mean? I 
don’t know nothing about it,’” and Bartlett said: ‘ ‘I 
don’t know nothing about it. Martin done it, that is the 
way it will be.’” Plaintiff then requested of the several 
defendants the holding of a corporate meeting, which, 
after several such requests, was held on January 6, 
1949, in the corporate offices with all four stockholders 
present. Then and there plaintiff was told that the 
decision to discharge him would stand. Plaintiff then - 
said: ‘“ ‘Well, it looks like I am fired. Now I am fired 
I suppose I lose my stock.’” Whereupon Bartlett said: 
“No, you don’t, no’ * * * ‘If ever any dividends paid 
you will get them. It might be five years before none 
ever paid.’ * * * ‘You know we ain’t made any money. 
If hadn’t been for me loaning this money and throwing 
this money in we would been closed long ago.’ * * * 
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‘Well, we might buy them from you.’ * * * ‘I don’t think 
they are worth the $1000.00 you got in them because’ 
* * * ‘vou know we have not made any money, haven’t 
paid any dividends’ * * * ‘I might give you $800.00.’” 
Schumacher then said: “ ‘Well, I think we can give him 
his $1000.00 for them’” to which the other two defend- 
ants agreed, and, as suggested by Bartlett, they offered 
to add 5 percent interest for one year. 

Believing and relying upon the representations here- 
tofore recited, plaintiff agreed to accept such amount, 
delivered his stock to defendant Schumacher, and after 
an adjustment of his merchandise account, received a 
Bartlett and Company check by Schumacher, on Jan- 
uary 7, 1949, in the sum of $949.99, as the net amount 
due him for his stock. In that connection, the record 
discloses competent evidence from which it could rea- 
sonably be concluded that while plaintiff was without 
knowledge of the financial status of the corporation, the 
other defendants not only had access to the corporate 
records and dealt with them in performance of their 
duties, but also were entirely conversant with the true 
situation. 

In that connection, on September 30, 1948, Bartlett 
gave a corporate financial statement to Dun & Brad- 
street, Inc., a national agency, to be used by its sub- 
scribers in making extensions of credit to the corporation. 
Such statement showed that Ace Plumbing & Heating 
Co., address 249 North 11th, then had assets of $59,600, 
with a surplus of $39,600 after deduction of liabilities, 
with sales of merchandise in the amount of 20 to 25 
thousand dollars a month, and that the building account 
was owned by Bartlett and Schumacher to whom the 
corporation paid a rental of $150 a month. 

Bookkeepers of the corporation, in their submission of 
balances after closing entries September 30, 1948, showed 
assets after depreciation in the amount of $55,213.08, 
with a profit of $3;898.54, a reserve account of $4,000, 
and a reserve for insurance of $3,000. 
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Auditors for the company prepared its 1947 income 
tax return, which showed a net taxable income of 
$14,777.78, derived after taking full advantage of pro- 
visions for depreciation and obsolescence of merchan- 
dise predicated upon a valuation of the merchandise in- 
ventory, at cost or market, whichever was lower. 

An audit was made by an accounting firm covering 
the corporate affairs from October 1, 1947, to January 
6, 1949. It showed sales for that period amounting to 
$184,709.13, total assets of $59,384.54, and a net worth 
of $21,347.65, with a net profit of $17,143.30, before pro- 
vision for income taxes, amounting to $3,795.65, leaving 
$13,347.65 as surplus and undivided profits upon the 
basis of $8,000 outstanding capital stock, $3,000 of which 
had been issued to Bartlett and Schumacher without 
plaintiff's knowledge or consent. Such computation 
took into consideration depreciation of trucks and equip- 
ment, valued the merchandise inventory at $20,625.27, 
its then cost or market, whichever was lower, with full 
provision for obsolescence and depreciation. It showed 
accounts receivable of $30,047.69, after a reserve for 
bad debts and deduction of a sales discount of $3,147.68 
to the Bartlett and Schumacher partnership upon ‘their 
own business projects, in spite of an agreement that 
discounts would be allowed to no one except to em- 
ployees for work done on their own homes. 

In the light of an analysis of the foregoing evidence, 
expert witnesses for plaintiff testified that the actual 
value of plaintiff’s stock at the time of the sale was 
more than enough to sustain the verdict and judgment 
obtained by plaintiff. True, there was a conflict in 
the evidence upon material issues when the case was 
finally submitted, but those issues were for the jury. 
We conclude that the evidence was amply sufficient to 
sustain the verdict and judgment. 

As heretofore stated, the measure of plaintiff's dam- 
ages was the difference between the actual value of his 
stock at the time of sale, and the amount he received 
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for it. In that: connection, defendants, without citing | 
any authority, argued that the trial court erred in ex- 
‘cluding evidence offered by them to show that the cus- 
tomary practice of retail plumbing and heating estab- 
lishments in Lincoln was to inventory the merchandise 
of the business at cost or market, whichever was lower. 
As a matter of. course, such business or bookkeeping 
usage, custom, or practice would not be conclusive upon 
the actual value of plaintiff’s stock at the time of ‘its sale. 
Plaintiff’s own evidence, as well as other evidence 
adduced by defendants, ‘had theretofore established that 
the corporation did so value its merchandise inventory. 
Therefore, the exclusion of such evidence could not 
have been prejudicial to defendants. 

Defendants also argued that the trial court erred in 
refusing to permit defendant Martin to testify that it 
was a general custom or policy of the corporation to 
allow a 25 percent discount on all large projects for 
both plumbing and heating work. At the outset it ap- 
pears that there was no foundation laid to show that 
plaintiff had any knowledge of such custom if existent. 
On the other hand, only one such discount was ques- 
tioned by. plaintiff, or shown by the corporation records 
and audit. That was the one allowed to Bartlett and 
Schumacher, which plaintiff testified was granted con- - 
trary to their agreement and done without his knowledge » 
or consent. The proferred evidence was immaterial 
under the issues presented, and further, such evidence 
was contrary to the provisions of a stipulation appearing 
in the record which hasbeen heretofore discussed. De- 
fendants were bound by ee own eaDEeHen in | any 
event, 

Instruction No. 2 given by the trial court, about heh 
defendants complained, correctly imposed the burden 
of proof upon plaintiff. In doing so, we conclude that 
it correctly stated the law applicable to the issues 
presented and supported by competent evidence. De- 
fendants’ contention that ‘a misrepresentation is action- 
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able only if made with knowledge of its falsity or if 
the party uttering it could determine that it was false 
has no authority in this jurisdiction supporting it. The’ 
correctly applied rule is that a misrepresentation for the 
purpose of inducing reliance is fraudulent and actionable 
when damages result therefrom, if made with knowl- 
edge of its falsity or if made without knowledge as a 
positive statement of known fact. The representations 
here involved, if made, were either knowingly false or 
made without knowledge as positive statements of known 
fact, as distinguished from mere expressions of opinion. 
The foregoing discussion also attests the correctness of 
instruction No. 6 which in no manner conflicted with 
the rule stated in instruction No. 5, favorable to de- 
fendants. 

Defendants also argued that in instruction No. 2 the 
jury should have also been cautioned that false repre- 
sentations made by one or two defendants would not be 
binding upon the other or others, in the absence of 
proof of a conspiracy among them, as generally requested 
by defendants in their proferred instruction No. 1. How- 
ever, the court did, in instruction No. 4, actually impose 
the burden upon plaintiff to prove a conspiracy as therein 
defined by a preponderance of the evidence before he 
could recover, and we conclude that there was sufficient 
competent evidence to sustain such a finding. 

Defendants argued that instruction No. 7 was palpably 
erroneous. It told the jury in effect that in fixing the 
value of the corporation’s merchandise inventory for 
the purpose of determining the worth of its capital stock, 
it should consider the reasonable market value thereof, 
after which the instruction correctly defined such market 
value. Defendants argued that the value of such in- 
ventory should have been measured by their bookkeeping 
and accounting practices, that is, cost or market value, 
whichever was lower. There is no merit to that con- 
tention. In determining the value of the corporate in- 
ventory here involved, the proper inquiry would be 
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what it was then reasonably worth; in other words, its 
reasonable market value and not its cost or market 
value, whichever was lower, based upon customary 
bookkeeping or accounting practices. To have so limited 
the jury in a determination of its value would substitute 
a mere custom for a legal principle and benefit the 
alleged wrongdoers by depriving plaintiff of his right 
to be fully compensated for his actual loss. Cases 
heretofore cited sustain that conclusion. 

Defendants argued that the trial court erred in re- 
fusing to give their requested instruction No. 4. An 
examination of the instruction discloses that such ques- 
tion has been previously disposed of adversely to de- 
fendants in our discussion of IpSSEUeHOn No. 2 given by 
the court. 

Defendants’ requested instructions Nos. 5, 6, 7, 8, and 
9 were not erroneously refused by the court because 
they simply had no application or relevancy to any 
issues pleaded, supported by evidence, and submitted by 
the court, or they erroneously stated applicable prin- 
ciples of law, or, in the light of all the instructions given, 
their refusal was not prejudicial to defendants. Further 
discussion would serve no purpose. 

Upon consideration of all of the instructions given by 
the trial court, it appears that they fairly presented the 
issues to the jury. 

Finding no error prejudicial to defendant, we conclude 
that the judgment should be and hereby is affirmed. 

AFFIRMED. 

MEssmoreE, J., participating on briefs. 


GEORGE G. RUNYAN, APPELLANT, V. VILLAGE OF ONG, CLAY 
County, NEBRASKA, APPELLEE. 
47 N. W. 2d 97 


Filed March 30, 1951. No. 32925. 
1. Municipal Corporations. Where it appears that lands sought to 
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be removed from within the corporate limits of a village have 
no unity or community of interest with such village and receive 
few, if any, benefits by reason thereof, justice and equity require 
that they be disconnected from the village. 

2. Appeal and Error. An appeal from a decree of the district court 
in such a suit is triable de novo in the Supreme Court. 


APPEAL from the district court for Clay County: Ep- 
mMuND P. Nuss, Jupce. Reversed and remanded with 
directions. 


John A. Bottorf, for appellant. 
S. W. Moger, for appellee. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosnauGu, JJ. 


CARTER, J. 

Plaintiff brought this suit in the district court for 
Clay County to obtain a decree disconnecting certain 
lands from the village of Ong. The trial court found for 
the village and the plaintiff appeals. 

The plaintiff is the owner of a tract of land lying 
in the southeast corner of the village, containing 11.97 
acres. The suit was commenced under the provisions 
of section 17-414, R. S. Supp., 1949, which provides that 
if justice and equity require that such territory, or any 
part thereof, be disconnected from such village, the 
court shall enter a decree accordingly. The case is for 
trial de novo in this court. Kuebler v. City of Kearney, 
151 Neb. 698, 39 N. W. 2d 415; Davidson v. City of Ra- 
venna, 153 Neb. 652, 45 N. W. 2d 741. 

The evidence shows that plaintiff’s land lies south of 
and adjoins the Burlington railroad right-of-way on the 
north. The east and south boundaries constitute the 
corporate limits of the village in that area. The plain- 
tiffs land is bounded on the west by a highway which 
is the main street of the village extended to the south. 
The buildings on the property are on the southeast 
corner of the tract, at least 1,000 feet distant from any 
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building in the direction of the village of Ong. The land 
not occupied by the buildings is used exclusively for 
pasture. It has never been platted or subdivided. It 
has always been used for purely agricultural purposes. 
The business section of the village is north of the rail- 
road. There are no business places south of the rail- 
road right-of-way. There are only three residences 
south of the railroad right-of-way that are within the 
village limits and all are along the east and west road 
almost a quarter of a mile south of the railroad right- 
of-way. The record shows that the population of the 
village is approximately 190, and that no reason can be 
foreseen for any extended growth. There is no tendency 
toward business or residential development south of the 
railroad. There are many vacant lots in the business 
section of the village and ample space for any contem- 
plated residential needs. 

There is evidence that the village has maintained © 
the roads on the west and south of plaintiff’s tract in 
conjunction with the township. There is a street light 
near the southwest corner of plaintiff’s tract and an- 
other near the northwest corner. Electric energy is 
supplied to plaintiff’s residence by the Consumers Public 
Power District. The village maintains a volunteer fire 
department and a part-time village marshal. The 
police and fire protection afforded is negligible. It is 
plain from the record that plaintiff’s land receives no 
more benefits from them than do adjoining agricultural 
lands not within the corporate limits of the village. The 
village has no water or sewer systems. No sidewalks 
have been built south of the railroad right-of-way. The 
real estate taxes on the tract for the current year were 
$9.08. The personal taxes paid are not shown by the 
record. 

We think the evidence shows that the plaintiff’s tract 
is rural in character and that its location makes it un- 
favorable for development as an integral part of the 
village. The evidence clearly shows that there is no 
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unity or community of interest between the property 
and the village. We fail to find any evidence of any 
material benefit accruing to this land by reason of its 
being within the village. Consequently we conclude 
that justice and equity require that it be disconnected 
from the village. The result is controlled by that part of 
the opinion dealing with the Hughes tract in the case . 
of Davidson v. City of Ravenna, supra. 

Where it is shown that the lands sought to be dis- 
connected from a village have no unity or community of 
interest with the village and receive few, if any, benefits 
therefrom, justice and equity require their disconnection 
from such village. Kuebler v. City of Kearney, supra; 
Davidson v. City of Ravenna, supra. The fact that the 
land involved is benefited in no other or different way 
from other farm lands in close proximity to such vil- 
lage is a pertinent fact to be considered. Edgecombe 
v. City of Rulo, 109 Neb. 843, 192 N. W. 499. It is funda- 
mental, also, that a municipality may not retain strictly 
farm lands within its boundaries solely for revenue 
purposes. Hustead v. Village of Phillips, 131 Neb. 303, 
267 N. W. 919. 

We conclude that a proper application of the fore- 
going principles to the facts shown by the record re- 
quires a finding that plaintiff is entitled to the relief 
sought. The judgment is reversed and the cause re- 
manded to the district court with directions to discon- 
nect plaintiff's lands, as described in the petition, from 
the village of Ong, in the manner provided for by sec- 
tion 17-414, R. S. Supp., 1949. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Messmoke, J., participating on briefs. 


Vou. 154] JANUARY TERM, 1951 131 
Prigge v. Olson 


HENRY PRIGGE, APPELLANT, v. HENRY OLSON, APPELLEE. 
47 N. W. 2d 344 


Filed March 30, 1951. No. 32946. 


1, Appeal and Error. Conflicting evidence will not be weighed on 
review in an error proceeding. 

2. Frauds, Statute of. An. oral lease for only one year is void, 
within the meaning of the statute of frauds, if made before the 
commencement of the term. . 

A lease of land for a term in excess of one year signed 
by the lessor only is sufficient to satisfy the requirement of the 
statute of frauds. ; 

4. Landlord and Tenant. A provision of a written lease that any 
agreement modifying it must be in writing ane signed by the 
lessee and lessor will be given effect. . 

5. Frauds, Statute of. A signature on any appropriate writing 
made, authorized, or adopted by the party to be bound, with 
intent actual or apparent to give force and effect to the writing, 
satisfies the requirement of the statute of frauds. 

The statute of frauds may be complied with by the act 

of the parties adopting their signatures on an old contract to . 

authenticate a new agreement: made by: them. 

The adoption by the parties, of their prior. signatures 
on a lease of real estate after an alteration or change had been 
inserted in the lease with intent to be bound ‘by the altered in- 

-gstrument is a compliance with the statute of frauds. 
A written lease, signed ‘by the parties to it, delivered 
to lessor by the tenant to obtain an extension of-the term of the 
tenancy, the insertion therein by the lessor of extension phrase- 
ology for such purpose, and the redelivery of the lease with the 
added provision to the tenant, is sufficient. to satisfy the statute 
of frauds though no formal words expressing intent to recognize 
and republish the signatures were used. 


AppeaL from the district court for Polk County: 
H. EMERSON KoxKJER, JUDGE. Affirmed. 


Harry I. Hylton, and Perry & Ginsburg, for appellant. 
W. W. Norton, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


BoSLaucH, J. ° 
This action was instituted in the.county court of Polk 
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County to recover from appellee the possession of land 
owned by appellant. The county court found for ap- 
pellee and dismissed the case. Appellant filed and pro- 
secuted a proceeding in error to the district court. It 
affirmed the judgment of the county court. Motion of 
appellant for a new trial was denied and he has appealed. 

The assignments of error are that the findings and 
judgment of the district court are not sustained by the 
evidence and are contrary to law. If the evidence and 
permissible inferences therefrom, when viewed favor- 
ably to appellee, are sufficient to sustain the findings of 
the trial court, in the absence of an error of law, the 
judgment may not be disturbed. Conflicting evidence 
will not be weighed on review in an error proceeding. 
Willits & Co. v. Arena Fruit Co., 58 Neb. 659, 79 N. W. 624. 

The land, the subject of this proceeding, was leased 
to appellee by a written contract dated November 12, 
1946, for a term from the first day of March 1947, to 
the first day of March 1948. Appellee about July of 
1947, solicited appellant for a lease of the land for the 
next crop year. He had an F.S.A. loan and that organ- 
ization desired him to have a written lease for the -fol- 
lowing year. Appellant stated that it was not neces- 
sary to have a written lease, but that they could extend 
the term of the existing lease. He, in the presence and 
with the acquiescence of appellee, drew a line through 
the figures “1947” and “1948” in the provision desig- 
nating the term in the duplicate lease belonging to ap- 
pellee, and in place thereof inserted “1948” and “1949”. 
This clause then read “from the first day of March, 

48 49 
194%, to the first day of March, 1948.” This was done 
to “make it run another year.” The lease was then re- 
turned to appellee by appellant. 

Appellee about June 1948 talked with appellant con- 
cerning a lease of the land for the next crop year. Ap- 
pellant said they could change the lease to extend it 
for the year 1949, and he changed the duplicate lease 
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belonging to appellee in his presence and with his ap- 
proval in the same manner as was done in the previous 
year, but so as to express a term of one year later. Con- 
cerning this, appellant testified: “In about June of 
1948 I rented the farm to Olson for the next year when 
he asked me for it.” The changes made in the lease were 
“to extend it for the year 1949.” The lease as modified 
was returned to and was taken and retained by appellee. 

Appellee on June 20, 1949, went to the farm of ap- 
pellant; he took with him his duplicate of the lease; 
he asked appellant about renting the farm for the next 
year, and appellant replied he would rent it for the crop 
year of 1950; he asked appellee if he had his copy of 
the lease with him; appellee produced it; appellant sug- 
gested they go into the house “where he had a pencil”; 
they entered the house and appellant in the presence and 
with the approval of appellee marked out the years 
1949 and 1950 in the part of the copy of the lease be- 
longing to appellee specifying the term thereof and in- 
serted 1950 and 1951; and he then returned the lease 
to appellee. 

The modifications of the lease as indicated above were 
done in each instance by appellant. Appellant believed 
that the lease contained a provision that in the event 
he sold the land the lease would be void. He testified: “I 
thought all the time that it was subject to sale, or I would 
not have rented it to him.” An incompleted provision 
of the lease was: ‘This lease is subject to sale of the 
premises and in case of sale prior to the —— day of 
—_—____—_, 19 , this lease shall be void * * *.” 
Appellant entered into a contract on July 1, 1949, with 
a Mr. Powers for the sale of the land. He served written 
notice on appellee on July 18, 1949, in an attempt to 
terminate his tenancy and demanded possession of the 
premises‘on March 1, 1950. 

On the cardinal question there is no dispute. The 
very narrow and restricted problem: in this case is 
whether or not the original lease including the modifi- 
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cation thereof made on June 20, 1949, after it was 
signed and delivered, constitutes a written contract of 
lease within the demands of the statute. § 36-105, R. S. 
1943. 

The theory of the case as made and presented by 
appellant is that he rented the land involved by con- 
tract in writing to appellee for the term from March 
1, 1947, to March 1, 1948; that appellee with the con- 
sent of appellant continued in possession beyond the 
term’ of his tenancy, which expired on March 1, 1948, 
and used the land for the years 1948 and 1949, as a 
tenant from year to year; that appellant on July 18, 
1949, by a writing duly served by him on appellee, 
terminated his tenancy and demanded his surrender of 
occupancy and use of the premises as of March 1, 1950; 
and that the conversation of the parties and the change 
in the date of the expiration of the written lease as had 
and made on June 20, 1949, were ineffective to extend 
the term of the lease or to constitute a written lease of 
the land terminating on March 1, 1951. 

If what the parties said and did on June 20, 1949, 
as recited above, was not sufficient to satisfy the statute 
of frauds, the appellee wrongfully prevailed in the trial 
‘court. An oral lease for only one year is void, within 
the meaning of the statute, if entered into prior to the 
beginning of the term. § 36-105, R. S. 1948; Schmidt 
v. Henderson, 148 Neb. 343, 27 N. W. 2d 396. A written 
lease signed by appellant would have been sufficient to 
obey the statute. Horn v. Stuckey, 146 Neb. 625, 20 
N. W. 2d 692. But the written lease of the parties pro- 
hibits its extension or any use of the land by appellee 
beyond March 1, 1948, unless otherwise provided by 
writing signed by both of the parties. This is a legiti- 
mate subject of contract... The intention of the parties 
to a lease that a modifying agreement shall not become 
binding unless it is in writing signed by the parties 
will be given effect. Clinton Film Service Co. v. Conan, 
140 Minn. 94, 167 N. W. 289. See, also, Hagan v. Moch, 
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249 Mich. 511, 229 N. W. 629; Green Ridge Fuel Co. v. 
Littlejohn, 141 Iowa 221, 119 N. W. 698; 35 C. J., Land- 
lord and Tenant, § 449, p. 1171; 51 C. J. S., Landlord and 
Tenant, § 217b, p. 821. 

The written lease was signed by the parties. Their 
adoption of their signatures thereon with intent, actual 
or apparent, to authenticate the lease as a new contract 
after the modification or change was made on June 20, 
1949, would satisfy the demand of the statute. A signa- 
ture to satisfy the statute of frauds may be on any appro- 
priate writing placed there by the party to be bound 
or authorized, adopted, or appropriated by him with the 
intent, actual or apparent, to give force and effect to 
the writing. Mesibov, Glinert & Levy, Inc. v. Cohen 
Bros. Mfg. Co., Inc., 245 N. Y. 305, 157 N. E. 148; Drury 
v. Young, 58 Md. 546, 42 Am. R. 343; Wright v. Seattle 
Grocery Co., 105 Wash. 383, 177 P. 818; Knox v. Allard, 
90 N. H. 157, 5 A. 2d 716; Restatement, Contracts, § 210, 
p. 287; 49 Am. Jur., Statute of Frauds, §§ 380, 381, pp. 683, 
684. 

The statute of frauds may be satisfied by the parties 
to be bound in adopting their signatures on an old con- 
tract to authenticate a new agreement. 49 Am. Jur., 
Statute of Frauds, § 377, p. 680. 

Weber v. De Cecco, 1 N. J. Super. 353, 61 A. 2d 651, 
concerned a written lease signed by the parties thereto 
for a term of five years terminating on September 1, 
1944. One of the lessees before that date asked the 
lessor to renew the lease. He refused. Shortly after 
September 1, 1944, he requested the lessees to produce 
and deliver to him the original lease. They complied 
with his request. The lessor inserted in the body of 
the lease the words “ ‘renewed for sixty months (60) 
from the first day of September, 1944.” He then re- 
turned the lease to the lessees and they received and 
retained it and remained in the use of the premises. 
When he was asked why he had inserted the quoted 
phraseology and redelivered the lease to the lessees, he 
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said it was the “result of their plaguing him for a re- 
newal; * * * and that he thought this renewed the 
lease.” Thereafter the lessor made varied and various 
unsuccessful attempts, including actions in court, to oust 
lessees from the possession of the premises. The court 
in deciding the case said: “It therefore follows that 
the question of whether the insertion of the phaseology 
extending the term of a written lease originally signed 
by the parties but not thereafter re-signed is a com- 
pliance with the Statute of Frauds, turns upon the in- 
tention of the parties. It revolves about whether they 
intended to adopt the original signatures. Under the 
facts, it seems clear that the lease was delivered to the 
defendant with the intention of obtaining a renewal 
thereof; that the defendant inserted the phraseology 
for this purpose, and by his re-delivery to plaintifts 
signified his willingness to adopt the original signature 
and so to be bound. Although there were no formal 
words used expressing this intent, the acts and conduct 
of the parties lead only to one conclusion, and that is 
that it was their intent. The desire to recognize the 
prior signatures was inartistically expressed but the 
conversation and conduct is demonstrative of an inten- 
tion to recognize and republish the original signatures. 
The lease above referred to is, therefore, considered as 
complying with the pertinent section of the Statute of 
Frauds, * * *.” 

Pontrich v. Neimann, 208 Ky. 715, 271 S. W. 1049, in- 
volved the sufficiency of a modified written contract of 
lease to satisfy the requirements of the statute of frauds. 
The tenant had occupied the premises for a term of 
four years by virtue of a written lease. About the time 
it expired he solicited a renewal of the lease and his 
landlord stated that he might have the premises for ten 
years upon the terms of the original lease. The tenant 
inquired if that fact could be written into the old con- 
tract, a copy of which he had with him. The landlord 
agreed it could. The tenant in the presence of the 
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landlord added at the bottom of the old contract above 
their signatures the words: “ ‘Extended ten years from 
September 21, 1915.2” The court said: “The signature 
to a writing is placed there for the purpose of authen- 
ticating it and for the purpose and with the intent of 
the signor becoming and being bound thereby. Such a 
signature, one purposely made by the party on a previous 
occasion, may be adopted for a new writing then made, 
with the same effect as if made anew. This is a suffi- 
cient compliance with the requirements of the statute 
of frauds.” 

Vidvard v. Cushman, 35 Hun (N. Y.) 18, considered 
a situation similar to the present case and concluded: 
“The original lease, and the lease as modified, being 
for terms longer than a year, were required by the 
statute of frauds to be in writing and signed by the 
lessors. The original lease was in writing and so was 
the modified lease. It is urged that the new lease is 
not binding, because it- was not re-signed by the lessors 
and re-delivered. The added stipulation was written in 
the lease by one of the lessors in the presence, and with 
the assent of the lesee (lessee). The signatures of the 
contracting parties were then upon the lease. This was 
a good execution of the new or modified lease. * * * The 
transaction between the parties, as found by the court, 
amounts to a re-execution and re-delivery of the lease 
in its modified form, and it became as binding in that 
form as though it had been re-drafted and re-signed.” 
See, also, Winslow v. Jones, 88 Ala. 496, 7 So. 262. 

It is certain that there was a verbal lease of the 
land by the owner to the tenant for the year ending 
March 1, 1951. Appellee asked for it and appellant 
agreed he would rent it to him for the crop year 1950. 
They did more. They modified the written lease to 
include and evidence their oral agreement in this re- 
gard. The writing as changed was delivered by the 
appellant to the appellee. The time was getting late in 
relation to the harvest period and the time of prepara- 
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tion of the land for fall planting. The consummation 
of a contract for the ensuing year was mutually advan- 
tageous.. Appellee would not have to surrender the 
possession and use of the land and appellant would 
retain a good tenant. Appellant, as he understood the 
contract, was not subjecting himself to any’ hazard by 
putting the agreement in writing and making it a part of 
the lease. If he did not sell the farm he had a satis- 
factory tenant, and if he did, he could escape, as he 
thought, by the escalator clause to the effect that the 
lease should be void in the event of a sale of the land. 
There is no doubt the parties mutually and firmly de- 
sired and intended to make the written lease as modi- 
fied binding and effective for the year ending March 
1, 1951. The mistake of appellant was in thinking the 
provision for avoiding the lease in event of sale was 
complete and operative. It is true the parties did not 
again sign the lease after the additional provision was 
placed on it. Neither did they state that they were 
adopting their original signatures. But in view of the 
circumstances of this case either of these would have 
been an idle ceremony or formality. Either or both 
would not have more effectually shown the adoption 
of their signatures already appended than making the 
change in the presence of each other and with their 
consent. The district court was correct in finding that 
there was a contract of lease in writing between the 
parties for the premises for the term from March 1, 
1950, to March 1, 1951. 
The judgment should be, and is affirmed. 
AFFIRMED. 
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Henry C. Bouy, APPELLANT, V. CHARLES B. ABBOTT ET AL., 
DOING BUSINESS AS ABBOTT & SONS, APPELLEES. 
47 N. W. 2d 95 


Filed April 6, 1951. No. 32872. 


1. Evidence. State courts will take judicial notice of general rules 
and regulations established and published by federal agencies 
under authority of law. 

2. Contracts. Agreements made that are in violation of the orders 
and regulations of the Price Administrator in force at the time, 
which orders and regulations have been promulgated pursuant 
to the Price Administrator’s authority under the Emergency 
Price Control Act of 1942 as extended, are illegal and unen- 
enforcible. 


APPEAL from the district court for Garfield County: 
ERNEST G. KroGER, JupGE. Affirmed. 


Rose & Clinch, for appellant. 
Guy Laverty and A. F. Alder, for appellees. 


Heard before Smumons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bostaucu, JJ. 


WENKE, J. 

Henry C. Bohy brought this action in the district court 
for Garfield County against Charles B. Abbott, Claude 
Abbott, and Clair Abbott, doing business as Abbott & 
Sons. The purpose of the action is to recover a bal- 
ance claimed due for corn sold and delivered to de- 
fendants. At the close of the trial defendants moved 
for a directed verdict. This motion the court sustained. 
Plaintiff thereupon filed a motion for new trial and 
appeals from the overruling thereof. 

Appellant testified that on April 2, 1946, he sold 330 
bushels of corn to the defendants on condition that he 
could pick the price thereof by selecting the market 
price on some future date. The corn consisted of six 
loads. It was delivered to appellees one load at a time 
on the following dates: April 2, April 11, April 20, 
May 4, May 20, and June 5, 1946. Each load was paid 
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for on delivery at the then ceiling price. Appellant 
selected the market on July 2, 1946, to establish his 
price. The market price on July 2, 1946, was $2.00 a 
bushel. This was higher than the ceiling price paid 
at the different times the corn was delivered. It is 
this difference appellant seeks to recover. 

The question is, was it illegal on April 2, 1946, under 
the orders and regulations of the Price Administrator 
then in force, to enter into a contract for the sale and 
immediate delivery of corn but reserve to the seller 
the right to fix the price thereof by picking the market 
price on some future date? 

“State courts will take judicial notice of general 
rules and regulations established and published by fed- 
eral agencies under authority of law.” Keyser v. Allen, 
149 Neb. 449, 31 N. W. 2d 309. See, also, Powell v. An- 
derson, 147 Neb. 872, 25 N. W. 2d 401. 

Congress enacted the Emergency Price Control Act 
of 1942. 50 U. S.C A., §§ 901-946, pp. 313-449. This 
act created the Office of Price Administration. It also 
established the position of Price Administrator. It au- 
thorized the Price Administrator, by regulation or 
order, to establish maximum or ceiling prices on any 
commodity or commodities whenever, in his judgment, 
it was necessary to do so in order to carry out the pur- 
poses of the act. 

Section 904 of the foregoing act, so far as here material, 
provided: “(a) It shall be unlawful, regardless of 
any contract, agreement, * * * or other obligation here- 
tofore or hereafter entered into, for any person to 
‘ sell or deliver any commodity, or in the course of trade 
or business to buy or receive any commodity, * * * or 
otherwise to do or omit to do any act, in violation of 
any regulation or order under section 2 [section 902 of 
this Appendix], or of any price schedule effective in ac- 
cordance with the provisions of section 206 [section 926 
of this Appendix], or of any regulation, order, or require- 
ment under section 202 (b) or section 205 (f) [sections 
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922 (b) or 925 (f) of this Appendix], or to offer, solicit, 
attempt, or agree to do any of the foregoing.” 

This act was extended to remain in force until June 
30, 1946, by amendment thereto enacted by Congress on 
June 30, 1945. See 59 U.S. Stat. at Large 306. 

Pursuant to this authority the administrator, effective 
July 26, 1944, promulgated Part 1351, Federal Price 
Regulation 2, affecting food and food products. 9 Fed- 
eral Register 8304. This regulation by section 1.2 (b) 
provides, so far as here material, as follows: ‘“(b) Ad- 
justable pricing. Any person may agree to sell at a 
price which can be increased up to the maximum price 
in effect at the time of delivery; * * *.” 

By Supplement 4 to Part 1351, Federal Price Regula- 
tion 2, effective February 26, 1945, dealing specifically 
with corn, the administrator fixed maximum or ceiling 
prices of this product. 10 Federal Register 2083. This 
regulation was in effect during the months of April, 
May, and June, 1946. 

Supplement 4 contains the following provisions: 

“Sec. 2. Sales at other than maximum prices. Re- 
gardless of any contract or obligation, no person shall 
sell or deliver, and no person shall in the course of 
trade or business buy or receive any corn covered by this 
supplement at a price above the maximum price estab- 
lished by this supplement, nor shall any person agree, 
solicit, offer or attempt to do any of the foregoing: * * * 

“Sec. 3. Evasion. The price limitations set forth in 
this supplement shall not be evaded whether by direct 
or indirect methods, in connection with any offer, solici- 
tation, agreement, sale, delivery, purchase, or receipt 
of, or relating to corn, alone or in conjunction with any 
other commodity, or by way of commission, service, 
transportation or other charge, or discount, premium 
or other privilege, or by tying agreement, or other trade 
understanding, or by any other means.” 

The term “deliver” as used in these regulations means 
a transfer of possession. See, Bowles v. Beucher, 53 F. 
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Supp. 984; United States v. Lutz, 142 F. 2d 985. 

We find the agreement appellant claims he made to 
be in violation of these regulations of the Price Adminis- 
trator and therefore not enforcible. In view thereof 
the holding of the trial court was correct and its decision 
is affirmed. 

AFFIRMED. 
MEssmorkeE, J., participating on briefs. 


Harotp C. BESACK ET AL., APPELLANTS, V. THE CITY OF 


BEATRICE, NEBRASKA, A MUNICIPAL CORPORATION, APPELLEE. 
47 N. W. 2d 356 


Filed April 6, 1951. No. 32908. 


1. Municipal Corporations. The power and authority to make public 
improvements does not of itself confer power and authority to 
levy and collect special taxes or assessments to defray the cost 
of such improvements. 

The legislative power and authority delegated to a 
city to construct local improvements and levy assessments for 
payment thereof is to be strictly construed and every reasonable 
doubt as to the extent or limitation of such power and authority 
is resolved against the city and in favor of the taxpayer. 
A city of the first class has no statutory jurisdiction 
or authority to levy special assessments upon real estate located 
within the boundaries of one lawfully created sewer district to 
defray the cost of any portion of a sewer constructed or recon- 
structed and situated outside the boundaries thereof and within 
the boundaries of another such created district. 

The methods prescribed by statute for levying special 

assessments to defray the cost of sewer construction are manda- 

tory and jurisdictional, and any such assessments otherwise 
imposed are void, in which case estoppel has no application. 

Where special assessments for such improvements are 

made without compliance with jurisdictional requirements, they 

are void as distinguished from irregular, and may be assailed 
collaterally. : 

As provided by section 16-672, R. S. 1948, when sewers 

are constructed and any assessment to defray the costs there- 

of is declared void, the mayor and council are authorized and 
empowered for the purpose of paying the cost of such improve- 
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ment, to make a reassessment of such costs on real estate ly- 
ing and being within the sewerage district in which such sewer 
may be situated, to the extent of the benefits to such property 
by reason of such improvement. 


APPEAL from the district court for Gage County: 
CLoyDE B. Extts, JupGE. Reversed and remanded with 
directions. 


Hevelone & McCown, for appellants. 
Walter Vasey, for appellee. 


Heard before Summons, C. J., CarTER, MrSSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


CHAPPELL, J. 

This action in equity was brought by plaintiffs for 
themselves and all others similarly situated to have a 
special assessment upon their real estate in sewer dis- 
trict No. 60 declared void; to enjoin defendant city from 
enforcing or attempting to enforce the assessment; to 
require it to reassess the cost of construction and elim- 
inate therefrom all costs and expenses of construction of 
any portion of said sewer situated in sewer district No. 28 
and outside the boundaries of sewer district No. 60; and 
for general equitable relief. 

Plaintiffs’ petition, defendant’s answer, and plaintiffs’ 
reply thereto perfected the issues, which were ‘sub- 
mitted to the trial court upon the pleadings, other docu- 
mentary evidence, and a stipulation of acts without 
any oral testimony. 

Thereupon the trial court entered a decree finding 
and adjudging substantially that defendant city had the 
power to create sewer district No. 60 and provide for 
the construction of a sewer therein; that the construction 
and cost of portions of the sewer situated outside the 
boundaries of district No. 60 were necessary to make 
a practical connection between said district and district 
No. 28, thus properly assessable against the property in 
district No. 60; and that plaintiffs, having failed to 
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appear before the board of equalization to protest and 
appeal from the assessments, could not collaterally at- 
tack the same. Upon such hypotheses, plaintiffs’ peti- 
tion was dismissed. Their timely motion for new trial 
was subsequently overruled, and they appealed, as- 
signing substantially that the judgment was contrary 
to law. We sustain the assignment. 

The facts are not in dispute. In August 1947, plain- 
tiffs and other owners of property abutting upon Elk and 
Ella Streets in the city of Beatrice filed a petition with 
the mayor and city council requesting the city to create 
a sewer district and to construct a sewer in Wittenberg’s 
Addition, between Ella and Elk Streets, 19th to 22d 
Streets, and assess the entire cost thereof against the 
private property in said district in the manner provided 
by law. Thereafter the city by ordinance created sewer 
district No. 60 composed of Blocks 19, 20, and 21, Wit- 
tenberg’s Addition to Beatrice. The western boundary 
of such district was 19th Street. The area west of 19th, 
a north and south street, was already a part of sewer 
district No. 28, wherein a shallow sewer had been there- 
tofore laid in an alley, not abutting upon plaintiffs’ 
property, for the entire distance west of 19th Street. 

In that situation, the council decided to build the new 
sewer in district No. 60 at a depth varying from 4.5 to 
12.4 feet, and uniformly in a manner to connect it with 
the existing sewer at a point 300 feet west of 19th Street, 
such 300 feet to be in the same location as the pre- 
existing sewer. The ordinance therefore located the 
sewer to be constructed in such manner that, in addition 
to that portion inside the boundary of district No. 60, 
it was also to run approximately 300 feet in the alley 
west of 19th Street, all of which was outside district No. 
60 and in district No. 28. Thereafter the work was ad- 
vertised for bids. 

The engineer’s estimate of such cost was $4,650.10 for 
labor and materials, and $5,022.10 for total expense. A 
contract for such construction was let in the sum of 
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$4,599, and construction commenced. While it was under 
construction the city decided to lower the sewer about 
12 inches more, and extend it a distance of 452 feet 
west of 19th Street rather than 300 feet. The city 
itself paid that part of the cost of lowering the sewer 
an additional 12 inches. Upon completion of the work, 
the city drew warrants for the construction in the 
total amount of $5,503.80, which did not include the extra 
cost aforesaid paid by the city. 

Thereafter the city council gave notice by publication, 
and on August 9, 1948, sat as a board of equalization, at 
which time it assessed the entire sum of $5,503.80 uni- 
formly upon the respective properties in district No. 60. 

The cost of the 452 feet of sewer west of 19th Street 
and outside the boundaries of district No. 60 was 
$1,574.50, which included $532.80, the cost of the 152 
feet of sewer added during construction. Such total 
amount of $1,574.50, which did not include the cost of 
lowering the sewer another 12 inches voluntarily paid 
by the city, was included in the assessment against the 
property in district No. 60. Thereafter plaintiffs com- 
menced this action. , 

Well-established rules of law are applicable to the 
situation presented. It is generally held that the power 
and authority delegated to a city to construct local im- 
provements and levy assessments for payment thereof 
is to be strictly construed, and every reasonable doubt 
as to the extent or limitation of such power and authority 
is resolved against the city and in favor of the taxpayer. 
State ex rel. Todd v. Thomas, 127 Neb. 891, 257 N. W. 
265, 96 A. L. R. 1470; Futscher v. City of Rulo, 107 Neb. 
521, 186 N. W. 536; Batty v. City of Hastings, 63 Neb. 
26, 88 N. W. 139; Harmon v. City of Omaha, 53 Neb. 
164, 73 N. W. 671; 44 C. J., Municipal Corporations, 
§ 2823, p. 493; 1 Page and Jones, Taxation by Assess- 
ment, § 234, p. 360. 

As stated in 5 McQuillin, Municipal Corporations (2d 
Ed. Rev.), § 2171, p. 740: ‘Power to make public im- 
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provements does not of itself confer the power to levy 
and collect special taxes or assessments to defray the 
cost of such improvements. Moreover, as a municipal 
corporation has no inherent power to levy and collect 
such charges, and as the exercise of such power is in 
derogation of the right of private property, the law in- 
volved should be strictly construed, in determining 
whether the power exists, and in case of any fair and 
reasonable doubt, the doubt should be resolved against 
the existence of the power and the power denied. * * * 
The nature and extent of such power must be determined 
from the express grant, and municipal authorities must 
adhere strictly to its terms, for any material departure 
therefrom especially of a jurisdictional nature, is fatal 
to the validity of the assessment. This is to say that, 
in levying special assessments or taxes due observance 
of all mandatory and jurisdictional provisions of the ap- 
plicable law is indispensable. All limitations expressed | 
or implied therein must be strictly observed. If the 
applicable law prescribes the mode of exercising the 
power, the mode prescribed must be followed, or the as- 
sessment will be void; * * *. Finally, all laws relating 
to the subject should be construed together and in har- 
mony if this can be done.” See, also, 1 Page and Jones, 
Taxation by Assessment, § 231, p. 358. 

Section 16-667, R. S. 1943, provides: “The city may, 
by ordinance, lay off the city into suitable districts for 
the purpose of establishing therein a system of sewer- 
age * * * service; to provide such systems and regulate 
the construction, repair, and use of the same; to compel 
all proper connections therewith and branches from 
other streets, avenues, and ‘alleys, and from private 
property; * * *.” 

Contrary to defendant’s contention, however, the au- 
thority of defendant city to create sewer districts and 
construct or repair sewers is not involved in this case. 
Rather, the question is whether or not the city had the 
jurisdiction, power, and authority to levy special assess- 
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ments upon plaintiffs’ property located within the bound- 
aries of one such created sewer district for portions of 
a sewer, call it outlet, practical connection, or what you 
may, constructed or reconstructed and situated outside 
the boundaries thereof, and within the boundaries of 
another such created sewer district, all within the city. 
We conclude that it had no such jurisdiction or author- 
ity. 

Section 16-668, R. S. 1943, provides in part: “Unless 
the owners of lots and lands abutting upon any street, 
avenue or alley, or part thereof, within said sewerage 
* * * district, representing not less than two-thirds of 
the feet front abutting upon said street, avenue or alley, 
or part thereof, shall petition the mayor and council to 
lay a sewer main * * * therein, and assess the cost there- 
of to the abutting lands and lots, such improvements 
shall not be made until not less than three-fourths of 
all the members of the city council shall, by vote, assent 
to the making of the same, without cost to the city; 
whereupon, upon such petition or such vote by the 
council, the mayor and council shall order such sewer 
main * * * laid and assess the cost thereof against the 
property abutting upon such street, avenue or alley, or 
part thereof, within which any such sewer main * * * 
has been so placed.” (Italics supplied.) 

In that connection, plaintiffs’ property did not abut 
upon any street, avenue, or alley or part thereof within 
sewer district No. 28 where that portion of the sewer 
here involved was placed. 

Section 16-672, R. S. 1943, provides: -“Special taxes 
may be levied by the mayor and council for the purpose 
of paying the cost of constructing sewers or drains within 
the city. Such tax shall be levied on the real estate lying 
and being within the sewerage district in which such 
sewers or drains may be situated to the extent of bene- 
fits to such property by reason of such improvement.” 
(Italics supplied.) That section also provides: “And 
where sewers are constructed and any assessment to 
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cover the costs thereof shall be declared void, * * * 
the mayor and council, for the purpose of paying the 
cost of such improvement, are hereby authorized and 
empowered to make a reassessment of such costs on 
lots and real estate lying and being within the sewerage 
district in which such sewer may be situated, to the 
extent of the benefits to such property by reason of such 
improvement.” 

Under the statutes aforesaid, it is conclusive that 
property located in a local improvement sewer district 
in a city of the first class cannot be lawfully assessed 
for the cost of a sewer physically constructed or recon- 
structed and situated outside of the district and within 
the boundaries of another district. In other words, 
defendant had no jurisdiction, power, or authority to 
levy an assessment upon the property in district No. 
60 for the cost of that portion of the sewer constructed 
and situated entirely outside said district and in district 
No. 28. 

The Kansas court, in City of Fort Scott v. Kaufman, 
44 Kan. 137, 24 P. 64, so construed and applied a statute 
identical in all material respects with section 16-672, 
R. S. 1943. As stated in 1 Page and Jones, Taxation 
by Assessment, § 447, p. 683: “However, if the statute 
provides that the cost and expense of constructing a 
sewer shall be assessed against’ the lots or pieces of 
ground contained in the district in which the same is 
situated, an assessment cannot be levied for a discharg- 
ing sewer situated outside of the district upon which the 
assessment is levied.” See, also, 44 C. J., Municipal Cor- 
porations, § 2930, p. 554. : 

City of Bartlesville v. Keeler, 107 Okl. 14, 229 P. 450, 
relied upon by defendant, is entirely distinguishable 
upon the facts and all-inclusive statutes involved. In 
that connection it will be noted that such case was dis- 
tinguished in Boswell v. Chambless, 189 Okl. 112, 113 
P. 2d 832, by reason of a subsequent statutory amend- 
ment. 
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This court has consistently adhered to the rule that - 
where.a statute or charter expressly designates the lo- 
cation of property which may be assessed for local im- 
provements, such assessments cannot be levied upon 
property not so located even though such property might 
have been benefited by the improvement. City of 
Scottsbluff v. Acton, 135 Neb. 636, 283 N. W. 374; Hurd 
v. Sanitary Sewer District, 109 Neb. 384, 191 N. W. 438. 
In the latter case it was said: “When extensions of the’ 
sewer are made will be time enough to charge the prop- 
erty thereby benefited. ‘The improvement district is 
the foundation of all other proceedings’; and no taxes 
can be levied outside the district. McCaffrey v. City 
of Omaha, 91 Neb. 184.” In other words, the primary 
purpose of creating a sewer district is to determine 
what property shall be assessed for construction therein. 
See, also, 63 C. J. S., Municipal Corporations, § 1347, p. 
1084, § 1856, p. 1094. As stated in the latter section: 
“The location of land that may be assessed for sewer 
construction may be specifically designated by statute, 
and an attempted assessment Gennes property not so 
located is invalid.” 

We conclude that the vasthds prescribed by the fore- 
going statutes granting to cities of the first class au- 
thority to levy special assessments to pay for the con- 
struction of sewers or drains within the city is funda- 
mentally mandatory and jurisdictional, and that any 
assessments otherwise imposed are void. In that regard, 
as applicable here, the general rule is that special assess- 
ments made upon property without compliance with 
jurisdictional requirements are void as distinguished 
from irregular, and the owner of such property is not 
estopped to deny validity of the assessment. In such 
cases the doctrine of estoppel has no application. 44 
C. J., Municipal Corporations, § 3160, p. 687; 63 C. J. S., 
Municipal Corporations, § 1462, p. 1253; 5 McQuillin, 
Municipal Corporations (2d Ed. Rev.), § 2273, p. 1067; 
Cullingham v. City of Omaha, 143 Neb. 744, 10 N. W. 2d 
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615; City of McCook v. Red Willow County, 133 Neb. 380, 
275 N. W. 396; Musser v. Village of Rushville, 122 Neb. 
128, 239 N. W. 642. 

The rule in such a situation is that: ‘Where a spe- 
cial assessment for such improvement is made without 
a compliance with such jurisdictional requirements, such 
assessment is void, and may be assailed collaterally.” 
Wiese v. City of South Omaha, 85 Neb. 844, 124 N. W. 
470. See, also, Power v. Jones, 126 Neb. 529, 253 N. W. 
867. 

For the reasons heretofore stated, we conclude that 
insofar as the assessments here involved uniformly’ in- 
cluded the cost of construction of that part of the sewer 
situated outside the boundaries of district No. 60, that 
is, the cost thereof amounting to $1,574.50, was and is 
void, and as such should be uniformly excluded from 
the assessments. Therefore, a decree should have been 
entered awarding plaintiffs the relief sought by them. 

Other questions were presented, but as we view it, 
a discussion thereof is not ‘necessary to arrive at a 
decision ofthe primary issues. 

The judgment of the trial court should be and hereby 
is reversed with directions to enter a judgment for 
plaintiffs as prayed by them in conformity with this 
opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


IRENE GUNN, ADMINISTRATRIX OF THE ESTATE OF BURDETTE 
G. GUNN, DECEASED, APPELLANT, v. Coca-CoLa BOTTLING 


ComPANY oF LINCOLN, ET AL., APPELLEES. 
47 N. W. 2d 397 


Filed April 6, 1951. No. 32916. 


1. Trial. A motion for directed verdict must, for the purpose of 
decision thereon, be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of the party 
against whom the motion is directed, and such party is entitled 
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to have every controverted fact resolved in his favor and have 
the benefit of every inference that can reasonably be deduced: 
from the facts in evidence. 


2. In an action where there is any evidence which will 
support a finding for a party having the burden of proof, the 
trial court cannot disregard it and direct a verdict against him. 

3. In a law action, it is error for the trial court to direct 


a verdict for either of the parties on an issue of fact on which 
the evidence is conflicting. Such issue should be submitted to 
the jury for its determination. 

4. Master and Servant. For all acts done by a servant in obedience 
to the express orders or directions of the master, or in the execu- 
tion of the master’s business, within the scope of his employ- 
ment, and for acts in any sense warranted by the expressed or 
implied authority conferred upon him, considering the nature of 
the services required, the instructions given, and the circum- 
stances under which the act is done, the master is responsible; 
for acts which are not within these conditions the servant alone 
is responsible. 

5. Principal and Agent. The extent of the authority conferred 
upon an agent may be a question of fact but the question of 
whether there is any evidence to prove it is one of law. 

6. Automobiles: Master and Servant. The general rule is that an 
employee using an automobile in his employer’s business has no 
implied or apparent authority to invite others to ride with him, 
and that, if a passenger who accepts the unauthorized invitation 
of the employee is injured, the employer is not liable, for the 
reason that the passenger is not a guest of his but merely a guest 
of his employee. 

7. Trial. In an action where the evidence produced by the plain- 
tiff is not sufficient to support a verdict in his favor, it is the 
duty of the trial court to direct a verdict for the defendant. 

8. New Trial. Where a verdict is returned against a plaintiff and 
in favor of several defendants, on different, distinct, and separate 
defenses pleaded separately by them, a single joint motion for 
a new trial against them all is insufficient, and it should be 
overruled if the verdict is good as to any one of the defendants. 


APPEAL from the district court for Lancaster County: 
Harry ANKENY, Jupce. Affirmed. 


Mockett, Davies, Pace & Perkins, for appellant. 


Davis, Stubbs & Healey, Chambers, Holland & Groth, 
and Towle, Young & Mattson, for appellees. 
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Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


WENKE, J. 

Irene Gunn, as administratrix of the estate of Bur- 
dette G. Gunn, deceased, commenced this action in the 
district court for Lancaster County against Coca-Cola 
Bottling Company of Lincoln, a corporation, DeRoyce 
Lusher, Jack Beard, and Margaret Beard. The purpose 
of the action is to recover damages resulting from the 
wrongful death of Burdette G. Gunn in an automobile 
accident. Trial was had and after all parties had rested, 
only the plaintiff having introduced evidence, the trial 
court sustained the separate motions for a directed ver- 
dict of the defendants Coca-Cola Bottling Company of 
Lincoln, a corporation, and DeRoyce Lusher. Plaintiff 
thereupon filed a motion for new trial and from the 
overruling thereof appeals. 

Jack Beard and Margaret Beard, who are doing busi- 
ness as a partnership under the name of Nehi Bottling 
Company, were made parties defendant because, as the 
employers of Burdette G. Gunn, deceased, they made 
payments to the plaintiff pursuant to the provisions of 
the Workmen’s Compensation Act. To the extent of 
these payments they seek to be subrogated to the rights 
of the plaintiff herein. However, their rights to subroga- 
tion are in no way involved in this appeal so no further 
mention will be made herein of these parties. 

For convenience we shall herein refer to the appellant 
as such; to the deceased Burdette G. Gunn as Gunn; 
to the deceased Edward Smetter as Smetter; to the 
Nehi Bottling Company as Nehi; to the appellee Coca- 
Cola Bottling Company of Lincoln, a corporation, as 
Coca-Cola; and to the appellee DeRoyce Lusher as 
Lusher. 

In view of the proceedings had in the trial court we 
shall consider the record in accordance with the following 
principles: 
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“A motion for directed verdict must, for the purpose 
of decision thereon, be treated as an admission of the 
truth of all material and relevant eviderice submitted 
on behalf of the party against whom the motion is 
directed, and such party is entitled to have every con- 
troverted fact resolved in his favor and have the bene- 
fit of every inference that can reasonably be deduced 
from the facts in evidence.” Roby v. Auker, 149 Neb. 
734, 32 N. W. 2d 491. 

“In an action where there is any evidence which will 
support a finding for a party having the burden of proof, 
the trial court cannot disregard it and direct a verdict 
against him.” Hamilton v. Omaha & Council Bluffs St. 
Ry. Co., 152 Neb. 328, 41 N. W. 2d 139. 

“In a law action, it is error for the trial court to di- 
rect a verdict for either of the parties on an issue of 
fact on which the evidence is conflicting. Such issue 
should be submitted to the jury for its determination.” 
Umberger v. Sankey, 151 Neb. 488, 38 N. W. 2d 21. 

Appellant seeks recovery against Lusher on the. theory 
that he was negligent in the operation of his automobile 
and that such negligence was a proximate cause of the 
accident which resulted in Gunn’s death, and against 
Coca-Cola on the grounds that Gunn, pursuant to an 
invitation from Smetter while Smetter was acting within 
the scope of his employment, was a passenger in Smet- 
ter’s car for the benefit of and in furtherance of the 
business of Coca-Cola. Appellant also alleged that 
Smetter was negligent in operating his car. 

The accident, which resulted in the death of Gunn and 
Smetter, occurred on February 21, 1948, at about 11:22 
p. m. on U. S. Highway No. 6 at a point about one-fourth 
mile east of the village of Emerald in Lancaster County. 
At the place of the accident U. S. Highway No. 6 is a 
paved three-lane highway. The lanes from north to 
south are respectively 13, 13, and 11 feet wide, making 
a total traveling surface 37 feet wide. The shoulders 
are each 8 feet wide. The highway at this place runs 
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east and west and, for a considerable distance in both 
directions, is level. The night was cold and the pave- 
ment was clean and dry. Visibility was good. The 
accident occurred at about the center of the center lane. 
It resulted when the 1946 Chevrolet sedan, owned and 
driven by Smetter, ran head on into the 1936 Olds- 
mobile convertible coupe, owned and driven by Lusher. 
Riding in the car with Smetter was Gunn. Riding in 
the car with Lusher were his brother Eldon and two 
other people. At the time of the accident the Smetter 
car was traveling west and the Lusher car east. Neither 
car was turned over as a result of the accident. After 
the impact the Smetter car proceeded down the highway 
about 25 feet. It stopped on the highway facing west. 
Its location was partly on the north and partly on the 
center lane. The impact drove the:Lusher car some 
4 to 5 feet back toward the southwest. It was on the 
highway facing northeast when it stopped. It was 
mostly across the south lane but did extend over and 
onto the center lane. As has already been stated Gunn 
and Smetter were killed instantly. None of the people 
in the Lusher car were killed. 

We shall first consider the question of whether the 
evidence presents any issue of fact for the jury as to 
any liability on the part of Coca-Cola. 

Gunn was a route salesman for Nehi. Nehi’s products 
included Upper 10. Gunn’s route included the Sunset 
Party House at Emerald. The Sunset Party House is 
a dance place in Emerald owned and operated by Harry 
E. Nourse and J. L. Stroud. In the winter of 1947-1948 
dances were held there every Saturday night. When 
dances were held soft drinks were sold. 

Smetter was a route salesman for Coca-Cola. Coca- 
Cola had an exclusive franchise to sell bottled Coca 
Cola in an area which included Lincoln and Emerald. 
It had a plant in Lincoln located at 2120 G Street which 
served this area. Smetter’s route was in Lincoln. His 
duties were to deliver bottled Coca Cola to the customers 
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on his route, collect empties, and collect for the deliv- 
eries except when the customer had made arrangement 
for credit. Trucks were furnished by Coca-Cola for 
this purpose. While the Sunset Party House in Emerald, 
which was a regular customer, was not on Smetter’s 
route, the evidence shows the salesmen for Coca-Cola 
were directed and expected to take care of Coca-Cola’s 
regular customers, whether on their respective routes 
or not, whenever they found a customer who needed 
Coca Cola, provided it was reasonably convenient for 
them to do so. This, even though it was outside of 
their regular hours of duty. These salesmen were given 
to understand it was part of their duties to build good 
relations with Coca-Cola’s customers. The salesmen 
all had keys to the plant and were authorized to use 
the trucks of Coca-Cola for this purpose. It was also 
understood by Coca-Cola that if the amount to be hauled 
was small the salesmen could use their own cars for 
that purpose, although not encouraged to do so. The 
record shows that on occasions salesmen had used their 
own cars. However, they were given directions never to 
haul products of a competitor nor to take any riders 
with them. 

On Saturday evening February 21, 1948, about 9 or 
9:15 p. m., Mr. and Mrs. Burdette G. Gunn came to the 
Sunset Party House for a social evening. They were 
accompanied by their friends Mr. and Mrs. Leo Hugel- 
man, having come out in the latter’s car. They were 
given a booth. There was a large crowd and the supply 
of soft drinks was getting low. Shortly after he arrived 
Gunn talked to Harry E. Nourse, one of the men who 
was operating the place, about it. Nourse was acquainted 
with both Gunn and Smetter and knew they were sales- 
men for Nehi and Coca-Cola respectively. 

About 10 p. m. Nourse came to the booth where Gunn 
and his party were seated to talk to Gunn. Gunn had 
previously told Nourse he would not let him run out of 
pop. Nourse told Gunn he would have to go and get 
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some pop and to bring back ten cases. Mr. and Mrs. 
Smetter, who were out to the Sunset Party House for a 
social evening, had come to the Gunn booth in the mean- 
time and were present. Gunn then told Nourse that 
Smetter was going in with him. Nourse then told Gunn 
to split the order, and have Smetter bring five cases 
of Coca Cola and for Gunn to bring five cases of Upper 
10. 

Gunn and Smetter left the Sunset Party House shortly 
thereafter in Smetter’s car, Gunn not having a car of 
his own. They obtained the Coca Cola from the Coca- 
Cola plant and the Upper 10 from the Nehi plant. It 
was on their return to the Sunset Party House with this 
load that the accident happened. 

As to Coca-Cola the burden was on the appellant to 
show that the wrongful death of Gunn was caused by 
Smetter’s negligence and that Coca-Cola was respon- 
sible therefor. 

“For all acts done by a servant in obedience to the 
express orders or directions of the master, or in the 
execution of the master’s business, within the scope of 
his employment, and for acts in any sense warranted by 
the express or implied authority conferred upon him, 
considering the nature of the services required, the in- 
structions given, and the circumstances under which 
the act is done, the master is responsible; for acts which 
are not within these conditions the servant alone is re- 
sponsible.” Dafoe v. Grantski, 143 Neb. 344, 9 N. W. 
2d 488. 

From the foregoing factual statement of what the 
record discloses a jury would be fully supported in find- 
ing that at the time of the accident Smetter was acting 
within his authority as a salesman for Coca-Cola in de- 
livering its products to a regular customer although 
after hours, outside of his route, and in his own car. 
But from that fact alone it could not reasonably be in- 
ferred that Gunn was a passenger in Smetter’s car for 
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the benefit of and in furtherance of the business of Smet- 
ter’s employer Coca-Cola. 

In Van Auker v. Steckley’s Hybrid Seed Corn Co., 
143 Neb. 24, 8 N. W. 2d 451, we said: ‘“‘* * * we conclude 
that a person riding in a motor vehicle is a guest if his 
carriage confers only a benefit upon himself and no 
benefit upon the owner or operator except such as is 
incidental to hospitality, social relations, companionship, 
or the like, as a mere gratuity, and no recovery can be 
had under our statute except for gross negligence. How- 
ever, if his carriage contributes such tangible and sub- 
stantial benefits as to promote the mutual interests of 
both the passenger and the owner or operator, or is 
primarily for the attainment of some tangible and sub- 
stantial objective or business purpose of the owner or 
operator, he is not a guest. If the latter rule be appli- 
cable to the present case, plaintiff could recover for 
ordinary negligence * * *. See 4 Blashfield, Cyclopedia 
of Automobile Law, sec. 2292; Annotations, 82 A. L. R. 
1365, 95 A. L. R. 1180; Doherty v. Edwards, 227 Ia. 1264, 
290 N. W. 672.” The latter would be true if the evidence 
would sustain such a finding, whether under express 
or implied authority, but whether there is any evidence 
to sustain such a finding is a question of law. 

The extent of the authority conferred upon an agent 
may be a question of fact but the question of whether 
there is any evidence to prove it is one of law. 

The evidence, without dispute, shows that Gunn had, 
in effect, solicited the business of the Sunset Party House 
from Nourse and had received it, and that Smetter had 
agreed to go with him to Lincoln to get it, Gunn not ' 
having a car, before Smetter ever knew he was to bring 
out any of his employer’s products. It was only after 
Nourse told Gunn to bring ten cases and Gunn told 
Nourse that Smetter was going to Lincoln with him for 
the purpose of bringing it out that a change was made 
in the order. No request to Nourse was made by either 
Gunn or Smetter to do so but apparently he did so of his 
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own accord. Up to this point whatever Smetter had 
agreed to do for Gunn was a friendly accommodation 
and on a social basis. It had absolutely nothing to do with 
Coca-Cola. Nothing happened thereafter to change this 
relationship. The evidence will sustain no other find- 
ing than that Gunn was a guest of Smetter, the latter 
having taken him as a friendly accommodation. 

It was Smetter’s privilege to invite whomever he 
wanted to ride in his car as his guest and to transport 
them as a friendly act of accommodation. But that fact 
alone would not make Smetter’s employer liable because 
thereof. If there was evidence from which it could be 
found that in order to get any part of the order for 
Coca-Cola Smetter agreed to haul Gunn that might 
present another question, but such is not the situation 
here. 

What the court said of plaintiff in Bushouse v. Brom, 
297 Mich. 616, 298 N. W. 303, is here applicable to Gunn. 
There the court said: “In the instant case it was clearly 
the friendship and social relation of these parties which 
resulted in plaintiff going on the trip with defendant. 
It was not a commercial arrangement or one in which the 
owner or driver of the automobile was induced to 
transport a passenger for an agreed consideration.” 

“* * * the general rule (is) that an employee using 
an automobile in his employer’s business has no implied 
or apparent authority to invite others to ride with him, 
and that, if a passenger who accepts the unauthorized 
invitation of the employee is injured, the employer is not 
liable, for the reason that the passenger is not a guest 
of his but merely a guest of his employee. Liggett & 
Myers Tobacco Co. v. De Parcq, 8 Cir., 66 F. 2d 678, 685, 
citing: White v. Brainerd Service Motor Co., 181 Minn. 
366, 232 N. W. 626, 627; Dearborn v. Fuller, 79 N. H. 217, 
107 A. 607; Higbee Co. v. Jackson, 101 Ohio St. 75, 128 
N. E. 61, 14 A. L. R. 131; Union Gas & Electric Co. v. 
Crouch, 123 Ohio St. 81, 174 N. E. 6, 74 A. L. R. 160; 
Chajnacki v. Dougherty, 254 Mich. 296, 236 N. W. 789; 
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Rolfe v. Hewitt, 227 N. Y. 486, 125 N. E. 804, 14 A. L. R. 
125; Psota v. Long Island R. Co., 246 N. Y. 388, 159 N. 
E. 180, 62, A. L. R. 1163; Monnet v. Ullman, 129 Or. 44, 
276 P. 244; Hughes v. Murdoch Storage & Transfer Co., 
269 Pa. 222, 112 A. 111; Wing v. Martin, 101 Vt. 108, 
141 A. 602. See, also, 5 Am. Jur. pp. 728-729, §§ 393, 394, 
and Annotations to Psota v. Long Island R. Co., N. Y., 
supra, 62 A. L. R. 1163, 1168.” Metropolitan Life Ins. 
Co. v. Gosney, 101 F. 2d 167. 

In fact, appellant admits that the evidence submitted 
does not establish facts from which it could be found 
that Smetter had either express or implied authority 
to transport social guests at the risk of his employer. 

“In an action where the evidence produced by the 
plaintiff is not sufficient to support a verdict in his 
favor, it is the duty of the trial court to direct a verdict 
for the defendant.” Hamilton v. Omaha & Council 
Bluffs St. Ry. Co., supra. : 

Appellant complains of the court’s exclusion, on ob- 
jection made thereto, of the pretrial deposition taken 
of Jefferson Davis Martin. She also complains of the 
exclusion of separate questions and answers offered 
therefrom. She claims they are admissions against in- 
terest and admissible as such. Martin was the president, 
sole owner of all common stock, and in active manage- 
ment and control of Coca-Cola. We have very recently 
set out the principles here applicable in Loyal’s Auto 
Exchange, Inc. v. Munch, 153 Neb. 628, 45 N. W. 2d 913. 
It would serve no useful purpose to repeat them here. 

Martin testified at the: trial of this case. We have 
analyzed and compared his testimony there given and 
that found in the deposition. It is for all practical pur- 
poses the same. To have admitted it would have been 
cumulative only of what had already been admitted. 
But, for the.sake of argument only, let us assume that 
it should have been admitted. To do so will not help 
the appellant for it would add nothing to the case she 
has already made. It would leave the factual situation 
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in the same status, that is, insufficient to support a 
verdict against Coca-Cola. 

Having come to the conclusion that appellant did not 
make a case against Coca-Cola we are next confronted 
with the contention of both Lusher and Coca-Cola that 
the following principle is then controlling: 

“Where a verdict is returned against a plaintiff and 
in favor of several defendants, on different, distinct 
and separate defenses pleaded separately by them, a 
single joint motion for a new trial against them all is 
insufficient, and it should be overruled if the verdict 
is good as to any one of the defendants.’ Lydick v. Gill, 
68 Neb. 273. See, also, Davy v. Aevermann, 110 Neb. 62.” 
Koehler v. Farmers State Bank, 112 Neb. 590, 200 N. W. 
52. See, also, Long & Smith v. Clapp, 15 Neb. 417, 19 
N. W. 467; Dorsey v. McGee, 30 Neb. 657, 46 N. W. 
1018; Scott v. Chope, 33 Neb. 41, 49 N. W. 940; Thomas 
v. Fundum, 135 Neb. 728, 283 N. W. 839; Washington v. 
Beselin, 141 Neb. 638, 4 N. W. 2d 753. If error assigned 
in such motion for new trial is not good as to all it is 
not.good as to any. 

That appellant sought recovery against Coca-Cola 
and Lusher on separate grounds has already been set 
forth herein. Both Coca-Cola and Lusher filed separate 
answers, had different counsel, made separate defenses, 
and made separate motions for directed verdicts. The 
court sustained each of said motions and directed ver- 
dicts accordingly. Thereupon appellant filed a motion 
for new trial in the following language: “Comes now 
the plaintiff and moves the court to set aside and vacate 
the judgment entered in the above entitled matter and 
to grant the plaintiff a new trial against the defendants 
Coca-Cola Bottling Co. of Lincoln, a Corporation, and 
DeRoyce Lusher, for the following reasons:” 

We find this motion, as made, is subject to the fore- 
going rule. Since the trial court’s overruling thereof 
was correct as to Coca-Cola it must also be sustained 
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as to Lusher as the questions raised by appellant as to 
Lusher are not here for our consideration. 

In view of the foregoing we sustain the judgment of 
the trial court overruling appellant’s motion for a new 
trial. 

AFFIRMED, 


MIcHAEL F. EGAN, APPELLANT, Vv. ELIZABETH NIEMANN ET 


AL., APPELLEES. 
47 N. W. 2d 404 


Filed April 6, 1951. No. 32945. 


Executors and Administrators. Under the law of this state the 
administrator takes no title to the real estate of the decedent 
and is without authority to maintain an action to quiet title to 
such real estate. 


APppEAL from the district court for Dawes County: 
Eary L. MEYER, JupGE. Appeal dismissed. 


Lee Card, for appellant. 
Edwin D. Crites, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aueu, JJ. 


YEAGER, J. 

This action as it was tried in the district court was 
by Michael F. Egan, plaintiff, against Elizabeth Nie- 
mann, Theodore Clauson, Jane Clauson, and other un- 
known persons, defendants, to quiet title to 320 acres 
of land in Dawes County, Nebraska. 

The action was tried to the court. At the conclusion 
of the evidence of the plaintiff the cause was dismissed 
for the reason that the evidence of plaintiff was insuffi- 
cient to sustairi a cause of action. The order of dis- 
missal was entered March 11, 1950. On the same day 
a motion for new trial was filed. 
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By showing appearing in the transcript it is disclosed 
that Michael F. Egan died intestate on March 25, 1950, 
and that Walter D, Egan was appointed administrator 
of his estate. 

On September 18, 1950, Walter D. Egan, as adminis- 
' trator of the estate of Michael F. Egan, deceased, made 
application to have the action revived in his name as 
administrator. After due notice an order was entered 
by the district court reviving the action in the manner 
and form requested. 

On the same day the motion for new trial was over- 
ruled: Thereafter an appeal was taken to this court 
by Walter D. Egan, the administrator, in whom the 
action was revived. However it is being prosecuted 
in the name of the deceased Michael F. Egan. 

In their brief the appellees have moved for a dis- 
missal of the appeal on the ground that Walter D. Egan, 
as administrator, is not the real party or parties in in- 
terest and therefore may not maintain the action. 

This position of the appellees finds uniform support in 
the appropriate statute and the decisions of this court. 

Section 25-1410, R. R. S. 1943, provides: “Upon the 
death of the plaintiff in an action, it may be revived in 
the names of his representatives, to whom his right has 
passed. Where his right has passed to his personal rep- 
resentative, the revivor shall be in his name; where it 
has passed to his heirs or devisees, who could support 
the action if brought anew, the revivor may be in their 
names.” 

In Youngson v. Bond, 64 Neb. 615, 90 N. W. 556, it 
is said: “The right of the administrator to maintain 
this suit as one to quiet title to the premises must be 
sustained, if at all, under the provisions of section 57, 
chapter 73, Compiled Statutes, 1899, which reads as fol- 
lows: ‘That an action may be brought and prosecuted 
to final decree, judgment, or order, by any person or 
persons, whether in actual possession or not, claiming 
title to real estate, against any person or persons, who 
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claim an adverse estate or interest therein, for the pur- 
pose of determining such estate or interest, and quiet- 
ing the title to said real estate.’ Under the decedents’ 
law of this state, the right of an administrator to the 
lands of his decedent is possessory only; and it is readily 
apparent from the section of the statute quoted that 
an administrator does not have title within the meaning 
of that section so as to authorize him to maintain a suit 
to quiet title to real estate.” The statute quoted in ‘this 
opinion is in substance the same as section 25-21,112, 
R. R. 8. 1943. See, also, Eayrs v. Nason, 54 Neb. 143, 
74 N. W. 408; Urlau v: Ruhe, 63 Neb. 883, 89 N. W. 427; 
Vogt v. Binder, 76 Neb. 361, 107 N. W.. 383; Vybiral v. 
Schildhauer, 144 Neb. 114, 12 N. W. 2d 660, 150 A. L. 
R. 497. 

The motion of appellees to dismiss the appeal is sus- 
tained and the appeal is dismissed. 

APPEAL DISMISSED. 


Mary R. Motczyk, APPELLEE, v. CHARLES Mo.czyk, 


APPELLANT. 
47 N. W. 2d 405 


Filed April 6, 1951. No. 32956. 


1. New Trial. The time for filing a motion for new trial begins to 
run from the time the decision was rendered, and not from the 
date it was filed or entered on the journal of the court. 

Such requirement is not directory merely but wholly 
mandatory, and only the date the decision was rendered is to be 
considered in determining the time within which a motion for 
new trial must be filed, except as provided by section 25-1143, 
R. R. S. 1943. 

38. Appeal and Error. This court is without jurisdiction to enter- 
tain an appeal from the district court unless, as provided by 
section 25-1912, R. R. S. 1943, notice of appeal is filed in the 
office of the clerk of the district court and the docket fee is 
deposited with such clerk within one month after rendition of 
the judgment or decree or within one month from the overruling 
of a motion for new trial timely filed in the cause. 
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APPEAL from the district court for Wheeler County: 
Ernest G. Krocer, Jupce. Appeal dismissed. 


William Keeshan, for appellant. 
Stanley J. Oliverius, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosiaucu, JJ. 


CHAPPELL, J. 

On July 17, 1948, plaintiff brought this action to se- 
cure a divorce from bed and board because of specific 
alleged extreme cruelty of defendant. Issues were 
framed thereon by defendant’s answer and plaintiff’s 
reply. After trial on November 16, 1948, the trial court 
rendered its judgment, finding and adjudging the issues 
generally in favor of plaintiff and against defendant. 
The decree rendered on that date, but not filed and en- 
tered on the journal until December 11, 1948, awarded 
plaintiff a divorce from bed and board, gave her the 
custody of their five minor children, the youngest of 
whom was then 13 years of age, and made a property 
' settlement between the parties, the provisions of which 
are unimportant in making decision herein. 

On November 30, 1948, more than 10 days after the 
decision. was rendered, instead of within 10 days there- 
after as required by section 25-1143, R. R. S. 1943, with 
no exception therein having application, defendant filed 
a motion for new trial which was overruled on Novem- 
ber 1, 1950. 

In that connection, the record affirmatively discloses 
that the judgment was rendered on November 16, 1948, 
and defendant’s motion for new trial not having been 
filed within the time required by statute was a nullity 
and of no force and effect. Ehlers v. Neal, 148 Neb. 
697, 28 N. W. 2d 558; Heeter v. Nisi, 134 Neb. 209, 278 
N. W. 271. 

In other words, the time for filing a motion for new 
trial begins to run from the time the “decision was ren- 
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dered” and not from the time it was filed or entered 
on the journal of the court. Such requirement is not 
directory merely but wholly mandatory, and only the 
date the decision was rendered is to be considered in 
determining the time within which a motion for new 
trial must be filed, except as provided by section 25- 
1143, R. R. S. 1943. Power v. Federal Land Bank, 141 
Neb. 139, 2 N. W. 2d 924. 

On the other hand, however, the right to perteet ai an 
appeal to this court in equity cases, such as that at 
bar, does not depend upon the timely filing of a motion 
for new trial, if notice of appeal is filed in the office of 
the clerk of the district court and the docket fee is 
deposited with such clerk “within one month after the 
rendition of such judgment or decree” as required by 
section 25-1912, R. R. S. 1948. In such event, this court 
has jurisdiction and authority to try the case de novo 
on its merits in the manner provided by section 25-1925, 
R. R. S. 1943, but in the absence of a motion for new 
trial timely filed, it cannot review, consider, or pass upon 
errors of law which occurred during the trial. Nemetz v. 
Nemetz, 147 Neb. 187, 22 N. W. 2d 619; Oertle v. Oertle, 
146 Neb. 746, 21 N. W. 2d 447; Ash v. City of Omaha, 
152 Neb. 699, 42 N. W. 2d 648, supplemental to 152 Neb. 
393, 41 N. W. 2d 386. 

However, in the case at bar defendant’s motion for 
new trial was a nullity and of no force and effect be- 
cause filed out of time, and his notice of appeal was 
not filed with the clerk of the district court and the 
docket fee was not deposited with such clerk until 
November 10, 1950, almost two years after rendition of 
the judgment or decree on November 16, 1948. 

In such a situation the applicable and controlling rule 
is that this court is without jurisdiction to entertain an 
appeal from the district court unless, as provided by 
section 25-1912, R. R. S. 1943, notice of appeal is filed 
in the office of the clerk of the district court and the 
docket fee is deposited with such clerk within one month 
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after rendition of the judgment or decree, or within one 
month from the overruling of a motion for new trial 
timely filed in the cause. Ehlers v. Neal, supra. 

Such rule-is fundamental and mandatory, and this 
court takes judicial notice of its application in this and 
other similar cases wherein it has no jurisdiction or 
authority whatever to review and decide the issues 
originally presented to the trial court or argued. in this 
court. 

We therefore conclude that this court has no juris- 
diction or authority to hear the appeal, and it should 
be and hereby is dismissed at defendant’s cost. 

: APPEAL DISMISSED. 


GERTRUDE IRENE FISHER, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
47 N. W. 2d 349 


Filed April 12, 1951. No. 32875. 


1. Juries. Opportunity for prejudice or disqualification of jurors 
is not sufficient to raise a presumption that they exist. 

2. Appeal’ and Error: New Trial. Errors, occurring during the 
trial of a criminal case, cannot be reviewed in this court unless 
they have been assigned in and presented to the trial court by a 
motion for new trial. 

8. Trial: Witnesses. The rule that if a person is employed to 
produce evidence against the accused and he testifies against the 
accused, the defendant is entitled to an instruction to the jury 
that in weighing the testimony of the witness greater care and 
closer scrutiny should be exercised than in considering the testi- 
mony of witnesses who are disinterested, is generally not appli- 
cable to public officers who are witnesses. 

4. Trial. It is not obligatory upon the court, in the absence of a 
request, to give a cautionary instruction. 

It is not error to refuse a requested instruction when 
the substance of it is included by the court in its charge to the 
jury. 

6. Evidence: Criminal Law. Evidence of good character of the 
defendant in a criminal case should be considered by the jury 
not by itself but in connection with all the evidence in the case. 
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Trial: Criminal Law. The inclusion in an instruction on that 
subject of a statement that when, after giving evidence of good 
character due weight, the proof still shows the accused to be 
guilty beyond a reasonable doubt, such evidence of good charac- 
ter is unavailing, is proper. 

Criminal Law. The law recognizes no form of insanity or 
uncontrolled impulse, even though the mental, faculties are 
disordered or deranged, which provides immunity from punish- 
ment for a criminal act, if the person committing the act has 
capacity to know what he is doing and to ‘understand ‘that his 
act is wrong. : 

Evidence: Criminal Law. Admission of defendant of facts tend- 
ing to establish a criminal charge against him is generally con- 
sidered direct and not circumstantial evidence. 

Trial: Criminal Law. Absence of any direct, incriminatory 
evidence is ordinarily made the test of the obligation of the 
trial court to instruct as to the probative value and manner of 
considering circumstantial evidence in a criminal case, and, if 
there is direct incriminatory evidence of the principal facts 
essential to guilt, the failure to instruct in this regard is not 
error. ; 

Evidence: Criminal Law. Extrajudicial admissions or a volun- 
tary confession is insufficient to prove that a crime has been 
committed, but either or both are competent evidence of the 
fact and may, with corroborative evidence or circumstances, 
establish the corpus delicti and guilty participation of the 
defendant. 

Homicide. An unintentional killing of a person without malice 
by an unlawful assault and battery that in itself is not of a 
character or intended to cause death may result in the assailant 
being guilty of manslaughter. 

Parent and Child. A parent is not liable criminally for moder- 
ately or reasonably correcting a child, but it is otherwise if the 
correction is immoderate and unreasonable, 

Trial: Criminal Law. The credibility of witnesses and the 
weight of their testimony are for the jury to determine in a crim- 
inal case, and the conclusion of the jury cannot be disturbed 
unless it is clearly wrong. 


Error to the district court for Lincoln County: Isaac 


J. NisLey, Jupce. Affirmed as modified. 


Edward E. Carr, for plaintiff in error. 
Clarence S. Beck, Attorney General, and Dean G. 


Kratz, for defendant in error. 
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Heard before Srmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BoSLAUGH, JJ. 


BosLaucu, J. 

Plaintiff in error was charged with, tried for, and 
convicted of the crime of manslaughter. She was ad- 
judged to be confined in the State Reformatory for 
Women. A motion for a new trial was denied and she 
has brought the record of her conviction and sentence to 
this court for review. 

The information alleges that Gertrude Irene Fisher, 
defendant and plaintiff in error, frequently and un- 
lawfully from about February 1, 1949, to and including 
February 4, 1950, struck and whipped Hilbert Eugene 
Fisher with a wood ruler and stick and thereby caused 
his death on February 8, 1950. 

It is said that there was error in not sustaining a 
motion of defendant made before the commencement 
of the trial to quash the jury panel. The basis of the 
motion was that after the members of the jury panel 
were in North Platte attending court and shortly before 
the commencement of the trial there was published in 
a daily paper of that city a statement made by the 
county attorney of the county and read by the jurors 
when they knew the trial of the case was about to begin 
to the effect that: “A coroner’s jury * * * rendered the 
decision that ‘Hilbert Eugene Fisher came to his death 
as the result of most inhuman beating administered by 
his mother, Bertrude (Gertrude) I. Fisher, during the 
past several months, hastened by malnutrition’”; that 
a similar statement was published in an Omaha daily 
paper circulated in North Platte the day before the 
trial began; that there were many other partly un- 
true, misleading, inflaming, sensational, and prejudicial 
statements published in a North Platte daily paper and 
circulated throughout Lincoln County during more than 
a month before the trial; and that they contained state- 
ments said to be facts indicating the guilt of the de- 
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fendant of causing the death of her child by inhuman 
beating and starvation. Many of the publications com- 
plained of were offered in support of the motion and 
appear in the record. 

There is no proof that any juror read, knew the con- 
tents of, was influenced by, or prejudiced against the 
defendant because of any of these publications. The 
claim of error is predicated on an assumption that the 
jurors read the matters published and were influenced, 
prejudiced, and disqualified thereby. This assignment 
is wholly unsupported. Opportunity for prejudice or 
disqualification is not sufficient to raise a presumption 
that they exist. § 29-2006, R. R. S. 1943; Ringer v. State, 
114 Neb. 404, 207 N. W. 928; Holt v. United States, 218 
U. S. 245, 54 L. Ed. 1021, 31 S. Ct. 2. 

The reception in evidence against objection of de- 
fendant of pictures of the body of the deceased taken 
after death and their reproduction on a screen during the 
trial in the presence of the jury are discussed in the 
brief of defendant as reason for reversal of her convic- 
tion. It is claimed they had no tendency to establish 
guilt or innocence, and that they were unusually ghastly 
and gruesome and were effective only to incite the emo- 
tions and inflame the passions of the jury to the prejudice 
of the defendant. This contention cannot be examined 
and determined because of the absence of objection to 
the ruling of the trial court in this regard in either the 
motion for a new trial, the petition in error, or the 
assignments of error in the brief of defendant. Luster 
v. State, 142 Neb. 253, 5 N. W. 2d 705; Scavio v. State, 
144 Neb. 881, 15 N. W. 2d 50; Green v. State, 116 Neb. 
635, 218 N. W. 482. 

The sheriff and the deputy sheriff of Lincoln County 
and a member of the Nebraska Safety Patrol testified 
on the trial as witnesses for the State. Defendant com- 
plains that the court did not inform the jury of the rule 
of law that when any person employed to procure evi- 
dence against the accused testifies for the State, the 
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jury should be instructed that in weighing the testimony 
of such witness it should exercise greater care and sub- 
ject his testimony to closer scrutiny than in a case of 
‘a witness who is wholly disinterested. Sandage v. 
State, 61 Neb. 240, 85 N. W. 35, 87 Am. S. R. 457. Public 
officers are not generally within the class of persons to 
whom this rule is applicable. Barnes v. State, 124 Neb. 
826, 248 N. W. 381. Defendant did not request such an 
instruction. It is not obligatory upon the court, in the 
absence of a request, to give a cautionary instruction of 
this character. Clark v. State, 151 Neb. 348, 37 N. W. 
2d 601. 

Defendant put in issue her character by evidence of 
witnesses examined on her behalf that she was and 
had been a person of good reputation. The State did 
not attempt to dispute the proof in this particular. An 
instruction on this subject tendered by defendant was 
refused by the court, but the substance thereof, to the 
extent it was a correct statement of law, was included 
in the charge to the jury. This was permissible pro- 
cedure. Smith v. State, 153 Neb. 308, 44 N. W. 2d 497. 
The part of the instruction earnestly condemned by 
counsel for defendant is the following: ‘“* * * when, after 
giving evidence of good character due weight, the proof 
still shows the accused to be guilty beyond a reasonable 
doubt, such evidence of good character is unavailing.” 
The instruction of the court in reference to the consider- 
ation the jury should give to evidence of good char- 
acter of the defendant has been in all essential re- 
spects approved by this court (McDougal v. State, 105 
Neb. 553, 181 N. W. 519) and by the courts of many 
other jurisdictions. Annotation, 68 A. L. R. 1068. A 
fault of the tendered instruction was the singling out and 
over-emphasis of the evidence of good character and the 
implication that it might, when considered by itself, 
be sufficient to create a reasonable doubt that would 
not otherwise exist. Evidence of good character should 
be considered by the jury, not by itself, but in con- 
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nection with all the evidence in the case. Sweet v. 
State, 75 Neb. 263, 106 N. W. 31; State v. Dowell, 47 
Idaho 457, 276 P. 39, 68 A. L. R. 1061. The court did 
not err in refusing the requested instruction. It properly 
instructed the jury in this regard. 

Complaint is made of the failure of the trial court 
to instruct the jury as to the mental status of the de- 
fendant to the effect that if at the time of the act 
charged against her she was suffering an aberration of 
mind of a nature and to a degree that she was not con- 
scious of her act and because thereof was unable to know 
whether the act charged against her was right or wrong, 
the jury should find her not guilty. It is said in her 
brief that it is not contended she was insane. 

The law recognizes no form of insanity or uncon- 
trolled impulse or temper, even though the mental 
faculties are disordered or deranged, which provides 
immunity from punishment for a criminal act, so long 
as the person committing the act has capacity to know 
what he is doing and to understand that his act is wrong. 
One who has capacity to distinguish between right and 
wrong with respect to a criminal act at the time of com- 
mitting it is legally sane. Shannon v. State, 111 Neb. 
457, 196 N. W. 635; Williams v. State, 115 Neb. 277, 212 
N. W. 606. There is a legal presumption of sanity. There 
was no attempt by defendant to deny the applicability of 
the presumption to her. There is no evidence that she 
could not distinguish between right or wrong. There 
was no issue of unsoundness of mind of defendant in 
this case. An instruction on the subject was not ten- 
dered. The suggested instruction is contained in the 
assignment of errors in the brief. Cate v. State, 80 
Neb. 611, 114 N. W. 942. This complaint has no merit. 

Defendant proposed instructions on the subject of 
circumstantial evidence. They were rejected. The 
charge of the court did not advise the jury of the pro- 
bative value or the manner of measuring or applying 
this character of evidence. Prejudice is claimed be- 
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cause of this. The record shows direct and positive evi- 
dence on the matters claimed: by the State tending to 
show the guilt of the accused, and she produced the 
same class of proof to convince the jury of her inno- 
cence. “When the.existence of any fact is attested by 
witnesses, as having come under the cognizance of their 
senses, * * * the evidence of that fact is said to be direct 
or positive. When, on the contrary, the existence of 
the principal fact is only inferred from one or more 
circumstances which have been established directly, 
the evidence is said to be circumstantial.” Black’s 
Law Dictionary, Circumstantial Evidence, p. 328. See, 
also, 20 Am. Jur., Evidence, § 270, p. 258. It is con- 
servative to say that the greater portion of the evidence 
of the main facts is direct and not circumstantial. 

There is evidence of the State of several admissions of 
the defendant. Some of these were confirmed, and 
others were denied by her. Admissions of defendant of 
facts tending to establish a criminal charge against him 
are generally considered direct and not circumstantial 
evidence. The People v. Costello, 320 Ill. 79, 150 N. E. 
712; State v. Huff, 353 Mo. 791, 184 S. W. 2d 447; State 
v. Nortin, 170 Or. 296, 133 P. 2d 252; Annotation, 40 A. 

“L. R. 571. 

The absence of any direct or positive incriminat- 
ing evidence is ordinarily made the test of the obliga- 
tion of the trial court to give a charge as to the pro- 
bative value and manner of considering circumstan- 
tial evidence in a criminal case. If there is direct in- 
criminatory evidence of the principal facts essential 
to guilt, the failure to instruct the jury as to this kind 
of evidence is not error. State v. Shepard, 334 Mo. 423, 
67 S. W. 2d 91; Wilson v. State (Tex. Cr.), 225 S. W. 
2d 173; State v. Holbrook, 98 Or. 43, 188 P. 947; State v. 
Quartier, 118 Or. 637, 247 P. 783; Annotation, 15 A. 
L. R. 1049. The court properly refrained from in- 
structing the jury in this case on the law relative to 
circumstantial evidence. 
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The sufficiency of the evidence in chief of the State 
to justify a submission of the case to the jury was 
tested by a request of defendant that the court order 
her acquittal of the charge on trial. The motion was 
denied. Defendant presents this ruling for review. 

The only unlawful act charged against defendant was 
that she struck and whipped the deceased and thereby | 
caused his death. Defendant says the only evidence 
that she administered punishment to her child, the de- 
ceased, by whipping him, was her alleged admissions 
to the sheriff after she was arrested and while in his 
custody, and that the body of the crime charged could 
not be proven by her extrajudicial admissions. If her 
premise is correct, the conclusion is well established. 
A conviction for felony may not be had and will not 
be sustained when the only evidence of guilt is extra- 
judicial admissions or a confession of the defendant. 
Gallegos v. State, 152 Neb. 831, 43 N. W. 2d 1. 

The evidence of the State, at the time the ruling was 
made which is now being considered, was in substance 
that defendant said to the sheriff that she had whip- 
ped the deceased during the period of about a year 
before his death on an average of about twice a week 
—‘once or twice a week” with a “ruler and a stick” 
on the seat of his pants during the early months, and 
thereafter from three to six months by hitting his hands 
and about his body and face. The stick was a small 
piece of an orange crate. (The ruler is not in any way 
described.) The child was disobedient. Talking to him 
had no effect, and that is why she used a stick. The 
last time she corrected him was four or five days be- 
fore his death, as he would not handle his food while 
he was eating as he should, and she tapped him on 
the head with a bowl and spoon. She said she would 
lose her temper on these occasions and would after- 
wards realize what she had done. At another time 
the sheriff said he was talking with defendant about 
employing or selecting an attorney, and she said, “I 
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told you I was guilty”—“I did this.” He asked if 
she knew it was a manslaughter case, explained it to her 
three or four times, and told her she had better have a 
lawyer, and she said, “I told you I was guilty and that 
I done that.” 

The sheriff was corroborated as to his version of 
what was said about the fact and manner of punishment 
of the boy by the deputy sheriff and a member of the 
Nebraska Safety Patrol. The sheriff saw the body of 
the deceased the day of his death, and observed bruises 
on the body and marks on his hands and face. 

A doctor examined the deceased at the hospital the 
day of his death, about two hours after death, and found 
abrasions, contusions, and lacerations on the face, neck, 
arms, chest, and scalp. They were in his judgment of 
recent origin. He found evidence that deceased had 
not been healthy, was an extreme case of malnutrition, 
was emaciated, might have had rickets and been a 
marasmic, his eyes were sunken, and his stomach pro- 
_ truded. 

He was corroborated by the testimony of a doctor 
who examined the body a few days later, and he told 
of finding additional injuries on the body. He said 
the body was about half the size that it should have 
been for a boy the age of the deceased; that it would 
have been impossible for him to have fallen and sus- 
tained injuries in the places where they were; that 
external violence was the only logical cause; and he 
expressed an opinion that repeated whippings of a 
child may cause an emaciated condition by virtue of 
nervous reaction and a tendency to prevent the child 
from eating and enjoying proper digestion. The cause 
of death, as he believed, was repeated whippings that 
lowered and destroyed the vitality of deceased. 

A pathologist performed a post mortem on the body 
of deceased on the day after death. He stated that 
the boy was four years of age, markedly emaciated, 
weighed 1914 pounds, when an average weight for 
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him would have been 40 pounds; he found recent lacer- 
ations and cuts on the arms, forearms, and at different 
places over the dorsal surface, abrasions on the face, but- 
tocks, and scalp, scars over the entire scalp, and marks 
on the backs of the hands; evidence of extravasation 
of blood in the tissues of the back of the hands and fore- 
arms, and ridging of the fingernails; and some of the 
fingers showed recent hemorrhage beneath the nail 
beds. He thought these injuries resulted from external 
causes, He found no disease of the organs of the body. 
The scalp was about twice normal thickness, due to a 
great deal of scar tissue. It showed both recent and 
old hemorrhage. The scalp of a child is usually very 
pliable and loose, but in this instance it was firm and 
cracked easily as reflection was made. These conditions 
of the scalp were caused by repeated trauma over a 
period of months. The recent hemorrhage had occurred 
within a matter of days. It was his opinion that the 
cause of the death of deceased was repeated trauma to 
his head over a period of months; that this was respon- 
sible for a serious degree of malnutrition; and the two 
resulted in his death. 

Extrajudicial admissions or a voluntary confession 
is insufficient to prove that a crime has been com- 
mitted, but either or both are competent evidence of 
that fact and may, with corroborative evidence or cir- 
cumstances, establish the corpus delicti and guilty par- 
ticipation of the defendant. Gallegos v. State, supra. 

An unintentional killing of a person, without malice, 
resulting from an unlawful assault and battery that in 
itself is not of a character or intended to cause death 
may result in the assailant being guilty of manslaughter. 
§ 28-403, R. R. S. 1943; Schluter v. State, 153 Neb. 317, 
44 N. W. 2d 588; Rhea v. State, 63 Neb. 461, 88 N. W. 
789; State v. Frazier, 339 Mo. 966, 98 S. W. 2d 707; 
State v. Cobo, 90 Utah 89, 60 P. 2d 952; 40 C. J. S., Homi- 
cide, § 58, p. 922. 

The same may be true if death, without malice, is 
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unintentionally caused by immoderate and excessive 
punishment, under the circumstances existing, although 
not such as is manifestly dangerous to life, in the cor- 
rection of a child by a parent. Clasen v. Pruhs, 69 Neb. 
278, 95 N. W. 640, states the doctrine that: “A parent, 
or one standing in the relation of parent, is not liable 
either civilly or criminally for moderately and reason- 
ably correcting a child, but it is otherwise if the cor- 
rection is immoderate and unreasonable. * * * It is a 
question of fact to be determined by the jury whether 
or not the punishment inflicted was, under all the cir- 
cumstances and surroundings, reasonable or excessive.” 
See, also, State v. McDonie, 96 W. Va. 219, 123 S. E. 
405, 37 A. L. R. 699; State v. Spiegel, 39 Wyo. 309, 
270 P. 1064, 64 A. L. R. 289; Betts v. State, 60 Tex. Cr. 
631, 133 S. W. 251; Williams v. State, 57 Ga. 478; People 
v. Green, 155 Mich. 524, 119 N. W. 1087, 21 L. R. A. 
N. S. 216; Ackers v. State, 73 Ark. 262, 83 S. W. 909; 
26 Am. Jur., Homicide, § 202, p. 292. 

The evidence of the State and defendant was in 
direct conflict. Defendant maintained she punished 
her children moderately and appropriately when she 
thought it was deserved and required, and that she 
chastised the deceased less frequently and severely than 
the older children because of his age and condition. 
There is substantial evidence, medical and otherwise, 
that the punishment he was subjected to did not con- 
tribute to his death and that he died from causes beyond 
human power to produce or prevent. It was the province 
of the jury in this situation to resolve the facts. The 
determination of the trial court that the evidence re- 
quired a submission of the case to the jury to decide 
the guilt or innocence of the defendant of the charge 
against her was correct, and the contention of the de- 
fendant that proof is lacking to authorize or sustain 
a verdict of guilty must be denied. The credibility of 
the witnesses and the weight of their testimony was 
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for the jury to decide, and the conclusion of the jury 
cannot be disturbed unless it is clearly wrong. Luster 
v. State, supra; Frank v. State, 150 Neb. 745, 35 N. W. 
2d 816; Planck v. State, 151 Neb. 599, 38 N. W. 2d 790; 
Smith v. State, supra. The evidence prevents a conclu- 
sion that the verdict of the jury is without adequate 
proof to justify it. 

The sentence imposed on defendant of not less than 
six nor more than seven years is challenged as inap- 
propriate. It is incorrect. The indeterminate sentence 
law is not applicable. § 29-2620, R. R. S. 1943; Larson 
v. State, 125 Neb. 789, 252 N. W. 195. The length of the 
sentence, under the circumstances of this case, is ex- 
cessive. § 29-2308, R. R. S. 1943. The defendant is the 
mother of six children. The deceased was her seventh 
and her youngest child. It is not disputed that she was 
of good character and reputation. Her conduct was in 
no way questioned until this case arose. That she was a 
good wife and mother was not disputed before this prose- 
cution was instituted. She made and kept as good a 
home as could be done under comparable circumstances. 
The living accommodations for the family of nine con- 
sisted of three rooms without modern facilities. The 
income of the husband was not in excess of $35.00 a 
week. She had no assistance in the home. There was 
a relationship of love and affection between the mem- 
bers of the family. She and the children were together 
all the time. These facts were attested by several 
persons who knew and lived near her. None of them 
knew of any unkindness or improper act towards the 
children by their mother. The jury recommended that 
leniency be shown defendant in imposing sentence upon 
her. 

The judgment of the district court should be, and is 
modified to provide that Gertrude Irene Fisher be con- 
fined in the State Reformatory for Women at York, Ne- 
braska, for one year at hard labor, except Sundays and 
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holidays, and the judgment as modified should be, and it 
is affirmed. 
AFFIRMED AS MODIFIED. 


MEssmokE, J., participating on briefs. 


ETHEL LOUISE HODGES, APPELLEE, V. GLEN W. HOobGEs, 


APPELLANT. 
47 N. W. 2d 361 


Filed April 12, 1951. No. 32913. 


1. Divorce. Divorce cases are triable de novo on appeal to this 
court in conformity with section 25-1925, R. R. S. 1943, subject, 
however, to the rule that when the evidence on material ques- 
tions of fact is in irreconcilable conflict, this court will, in 
determining the weight of the evidence, consider the fact that 
the trial court observed the witnesses and their manner of 
testifying and must have accepted one version of the facts rather 
than the opposite. 

In an action for divorce if the evidence is principally 

oral and is in irreconcilable conflict, and the determination of 

the issues depends upon the reliability of the respective wit- 
nesses, the conclusion of the trial court as to such reliability 
will be carefully regarded by this court on review. 

It is impossible to lay down any general rule as to 

the degree of corroboration required in a divorce action, as each 

case must be decided on its own facts and circumstances. 

Where condonation is relied upon as a defense it 

should be pleaded, and where a repetition of the wrong condoned 

is relied upon, it should be pleaded, but the absence of a plea 
of condonation does not prevent the court from considering that 
question. 


Condonation is forgiveness for the past upon condi- 
tion that the wrongs shall not be repeated. It is dependent upon 
future good conduct, and the repetition of the offense revives 
the wrong condoned. 

Condonation of extreme cruelty may be avoided by 
abusive language and the use of opprobrious epithets. 

Conduct of a husband towards his wife which would 
not alone support a decree of divorce on the ground of extreme 
cruelty may, nevertheless, be sufficient to avoid a condonation 
extended to the husband by the wife for such cruelty. 
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One party to the marriage may condone the cruelty 
of the other but one claiming condonation must establish it by 
clear and satisfactory proof. 

9. New Trial. A new trial will not be granted upon the ground 
of newly discovered evidence, unless it is made to appear that 
such evidence, if offered and admitted on the trial, would prob- 
ably have produced a different result. 

The application for a new trial on the ground of newly 
discovered evidence is addressed to the sound judicial discretion 
of the trial court, and its action thereon will not be overruled 
unless a clear abuse of discretion is shown. 

11. Divorce. The proper rule in a divorce case, where the custody 
of minor children is involved, is that the custody of the child 
is to be determined by the best interests of the child, with due 
regard for the superior rights of fit, proper, and suitable 
parents. 


10. 


12. 


In awarding the custody of minor children, the court 
looks to the best interests of such children, and those of tender 
age are usually awarded to the mother. Other considerations 
being equal, it is usual to award the custody of children to the 
innocent spouse. 

Custody of minor children awarded their mother in a 
divorce action will not be disturbed unless it is shown that the 
mother is an unfit person to have their custody, or that their 
best interests require such action. 


18. 


AppEAL from the district court for Nemaha County: 
VIRGIL FALLOON, JuDGE. Affirmed. 


Dwight Griffiths and Robert S. Finn, for appellant. 
Armstrong & McKnight, for appellee. 


Heard before Simmons, C. J., Carter, MESSMORE, 
CHAPPELL, WENKE, and BosLauscu, JJ. . 


CHAPPELL, J. 
Plaintiff brought this action seeking an absolute di- 
vorce from defendant for specifically alleged extreme 
cruelty by personal violence and other means. Defend- 
ant filed an answer and cross-petition, denying gener- 
ally and seeking an absolute divorce from plaintiff upon 
similarly alleged grounds. 

After hearing upon and disposition of several prelim- 
inary motions and applications, the case was tried upon 
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its merits for three days, and the parties rested. There- 
after on June 6, 1950, upon application and hearing, 
defendant was permitted to withdraw his rest, and on 
June 20, 1950, both parties adduced additional evidence. 

The court then rendered its decision, finding and 
adjudging the issues generally for plaintiff upon her 
petition, and dismissing defendant’s cross-petition. The 
decree granted plaintiff an absolute divorce, and gave 
her the household goods and effects plus $300 perma- 
nent alimony; it gave her, as a fit and proper person, 
the care, custody, and control of their four-year-old 
daughter, and ordered defendant to pay plaintiff $50 
a month as child support. It gave defendant the right 
to visit the child at reasonable times and places, and 
the right to have her custody on the first and third 
Sundays of each month. It gave defendant all other 
property owned by the parties, including a trailer house, 
possession of which was given plaintiff until September 
1, 1950. All costs were taxed to defendant, including 
an allowance of $250 attorneys’ fees for plaintiff’s at- 
torneys, in addition to $90 theretofore allowed as tem- 
porary attorneys’ fees and suit money. 

Defendant’s motion for new trial was overruled, and 
he appealed, assigning substantially: (1) That the 
judgment was not sustained by the evidence but was 
contrary thereto and contrary to law, primarily be- 
cause there was insufficient corroboration of plaintiff’s 
testimony or because in any event defendant’s alleged 
acts of cruelty had been condoned; (2) that the trial 
court erred in refusing to grant defendant a divorce or 
give him a new trial for newly discovered evidence; 
(3) erred in limiting defendant’s right to have custody 
of the child only on the first and third Sundays of each 
month; and (4) that the allowances for alimony, child 
support, suit money, and attorneys’ fees were exces- 
sive. We conclude that the assignments should not be 
sustained. : 

Divorce cases are triable de novo on appeal to this 
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court in conformity with section 25-1925, R. R. S. 1943, 
subject, however, to the rule that when the evidence 
on material questions of fact is in irreconcilable con- 
flict, this court will, in determining the weight of the 
evidence, consider the fact that the trial court ob- 
served the witnesses and their manner of testifying . 
and must have accepted one version of the facts rather 
than the opposite. Brown.v. Brown, 146 Neb. 908, 22 
N. W. 2d 148; Green v. Green, 148 Neb. 19, 26 N. W. 
2d 299. 

As late as Stefan v. Stefan, 152 Neb. 23, 39 N. W. 2d 
918, this court reaffirmed the rule that: “In an action 
for divorce if the evidence is principally oral and is in 
irreconcilable conflict, and the determination of the 
issues depends upon the reliability of the respective 
witnesses, the conclusion of the trial court as to such 
reliability will be carefully regarded by this court on a 
review.” See, also, Trevett v. Trevett, 151 Neb. 517, 38 
N. W. 2d 332. 

Also, the rule is that: “It is impossible to lay down 
any general rule as to the degree of corroboration re- 
quired in a divorce action, as each case must be de- 
cided on its own facts and circumstances.” Johnsen v. 
Johnsen, 144 Neb. 208, 12 N. W. 2d 837. See, also, 
Brown v. Brown, supra; Green v. Green, supra. 

This court recently held that: ‘Where condonation 
is relied upon as a defense, it should be pleaded. Where 
a repetition of the wrong condoned is relied upon, it 
should be pleaded. 

“The absence of a plea of condonation does not pre- 
vent the court from considering that question.” Wright 
. v. Wright, 153 Neb. 18, 43 N. W. 2d 424. 

As early as Heist v. Heist, 48 Neb. 794, 67 N. W. 790, 
it was held that: ‘“Condonation is forgiveness for the 
past upon condition that the wrongs shall not be re- 
peated. It is dependent upon future good conduct, 
and the repetition of the offense revives the wrong 
condoned. 
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“Condonation of extreme cruelty may be avoided by 
abusive language and the use of opprobrious epithets. 

“Conduct of a husband towards his wife which would 
not alone support a decree of divorce on the ground 
of extreme cruelty may, nevertheless, be sufficient to 
avoid a condonation extended to the husband by the 
wife for such cruelty.” 

In that connection it was held in Wetenkamp v. Weten- 
kamp, 140 Neb. 392, 299 N. W. 491, that: “Condona- 
tion may be applied to acts of cruelty, but it stands 
upon a somewhat different basis than cohabitation af- 
ter knowledge of adultery, for cruelty as a ground of 
divorce is a continuing course of conduct which griev- 
ously wounds the mental feelings and destroys the peace 
of mind so that it nullifies the legitimate ends of matri- 
-mony. The effort to endure unkind treatment as long 
as possible is commendable, but the repetition of the 
same cruel and harsh conduct, showing a resumption 
of the former course of conduct, thereby revokes con- 
donation, and the original cause of divorce is revived.” 

Also, as held in Trevett v. Trevett, supra: “One 
party to the marriage may condone the cruelty of the 
other but one claiming condonation must establish it 
by clear and satisfactory proof.” 

In the light of the foregoing rules, we have examined 
the evidence. It is voluminous and of necessity will 
be only briefly summarized. 

The following facts are without dispute. The parties 
met at Chanute Field, Illinois, while defendant was 
in the army and plaintiff was employed at the post 
exchange. They were married at Devine, Texas, on 
April 30, 1944. Thereafter they lived together at vari- 
ous army bases until defendant went overseas in June 
1945. Plaintiff, then pregnant, went to live with de- 
fendant’s parents near Julian. Their daughter was 
born on February 11, 1946, prior to defendant’s return 
from overseas on February 26, 1946. On leaving the 
hospital after birth of the child, plaintiff went to live 
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with defendant’s sister and brother-in-law on a farm 
near Auburn. A short time after defendant’s return 
they purchased a trailer house in which they lived. It 
was first parked on a farm of defendant’s parents west 
of Julian, then in Julian back of a garage operated by 
defendant, then in a cabin camp in Auburn. In April 
1949 they purchased a new trailer house in which they 
lived until the separation, and this action was filed on 
December 29, 1949. Plaintiff’s brother, 16 years old 
at the time of trial, lived with them except from July 
1946 to August 1947. All other material questions of 
fact were generally in irreconcilable conflict. 

Plaintiff testified that at various times and places 
during the last two years before separation, defendant 
angrily struck her with his fist or open hand, leaving 
marks of such assaults upon her eyes and face, and on 
one occasion struck her with such force as to knock 
her to the floor, stunned or unconscious for a few mo- 
ments, from which she thereafter suffered headaches 
and dizziness. She testified that three or four times a 
week defendant would not come home until midnight 
or as late as 4 a. m., and then would sleep late, even 
until noon. He refused any explanation, except that 
it was none of plaintiff’s business, and they quarreled 
about it, disturbing their neighbors late at night. De- 
fendant threatened plaintiff with physical violence on 
many occasions; told her to shut her mouth or he 
would shut it for her; to shut up or he would knock 
her teeth out; to be quiet or he would hit her. De- 
fendant told her many times that he wanted a divorce 
and was tired of living with her. The record discloses 
that such testimony was amply corroborated by plain- 
tiffs brother, who was not unfriendly with defend- 
ant, and by neighbors, who testified for plaintiff. In 
that situation, plaintiff was entitled to a divorce unless 
barred by condonation. 

In that regard, plaintiff testified that about two weeks 
before their separation, defendant slapped her upon two 
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occasions, and told her: “‘If you don’t get a divorce I 
will, I simply can’t stand you any more.’” As stated 
by plaintiff’s brother, defendant said: “He wanted to 
know what she would take to settle for a divorce, that 
he was getting tired of living with her. He told her 
lots of times before that that he wanted a divorce. When 
we went back to Illinois on Labor Day he also told my 
grandmother that they were getting a divorce.” 

In the light of the foregoing we conclude also that 
plaintiff’s action was not barred by condonation. In 
other words, if any acts of extreme cruelty aforesaid 
were ever condoned such condonation was revoked, and 
they were subsequently revived by defendant’s resump- 
tion of his former conduct. 

The record further discloses that in August 1949, 
when defendant was recuperating from an illness and 
not yet employed full time, plaintiff obtained employ- 
ment in a reputable cafe because they needed the 
money for their support, to which she subsequently 
contributed. In such employment plaintiff made from 
$45 to $47 a week, working at first from 2 p. m. until 
10 p. m., and later from 11 a. m. until 8 p. m., which 
necessitated leaving their daughter with a reputable and 
proper woman employed by plaintiff for several hours 
during the afternoon and evening. It was a mile and 
one-half from plaintiff’s trailer house to the place where 
the child was left, thence to plaintiff’s place of em- 
ployment. Although defendant was a parts man and 
auto mechanic with more than one, and sometimes as 
many as four cars of his own, he seldom took plain- 
tiff to work and seldom if ever came to get her at night 
_as he should have done. Rather, upon such occasions 
she took a taxi at her own expense or rode with others, 
-as did other employees at the place where she worked. 
Sometimes she rode with employees in their cars and 
at other times she rode with others who were kind 
enough to furnish transportation. On several occasions 
a reputable unmarried businessman, who was a cus- 
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tomer at the place where plaintiff worked, took plain- 
tiff and other employees home in his car. Upon a few 
occasions he got plaintiff’s child, brought her to the 
cafe, and took plaintiff and the child home when other 
employees were not with them. Defendant had knowl- 
edge of the foregoing facts, but made little if any pro- 
test about them. This same man gave plaintiff a gift 
at Christmas time, and upon two other holiday occasions, 
as he likewise did others employed at the place where 
plaintiff worked. There was no evidence from which it 
could be concluded that plaintiff had in any manner 
been unfaithful to her marriage vows. 

The foregoing situation was the entire basis of defend- 
ant’s allegations and contentions that plaintiff had been . 
unduly friendly toward and intimate and familiar with 
a named man and with other men whose names the 
defendant did not know, thus causing him great em- 
barrassment and humiliation. 

The evidence of a single witness that plaintiff was 
seen with the named man in a theatre in Nebraska City 
on April 13, 1950, and the evidence of defendant and two 
of his relatives that they saw plaintiff with him late at 
night on February 22, 1950, was entirely refuted not 
only by evidence adduced by defendant with relation 
thereto, but also other competent evidence given by nu- 
merous reputable witnesses who testified for plaintiff. 

We conclude, as the trial court must have done, that 
the serious charges made against the plaintiff’s char- 
_acter were without any substantial foundation and that 
plaintiff without doubt was not only a good mother 
and housekeeper but also a woman with character. 

In support of his cross-petition, defendant testified that 
upon five occasions plaintiff became angry and assaulted 
him. None of these acts were corroborated in any man- 
ner save one, and if that event occurred in the manner 
described by defendant, it was thereafter fully con- 
doned. As a matter of fact, in explanation of such other 
events, defendant himself admitted that he once slap- 
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ped plaintiff in the face with the back of his hand, 
“to quiet her down, and it did just that.” Upon other 
occasions he said: “I restrained her with a slap in the 
face, and that slap didn’t restrain her and I gave her 
another one * * * sharp * * * stinging * * *” with the 
“back of my hand.” Upon the occasion having any 
corroboration whatever, he said that plaintiff “bit me in 
the back * * * completely through the leather jacket,” 
whereupon he “opened the trailer door and pushed her 
out of the trailer.’ We conclude that the trial court was 
right when it refused to grant defendant a divorce. 

Defendant’s contention that the trial court erred in 
refusing to grant a new trial for newly discovered evi- 
dence, with relation to events allegedly occurring after 
the trial and rendition of the decree, has no merit. The 
applicable rule, as stated in Morrill County v. Bliss, 
125 Neb. 573, 251 N. W. 106, is that: ‘“ ‘A new trial will 
not be granted upon the ground of newly discovered 
evidence, unless it is made to appear that such evidence, 
if it had been offered and admitted on the trial, would 
probably have produced a different result.’ Dickinson 
v. Aldrich, 79 Neb. 198. 

“The application for a new trial on the ground of 
newly discovered evidence is addressed to the sound 
judicial discretion of the trial court, and its action there- 
on will not be overruled unless a clear abuse of discre- 
tion is shown.” 

With regard to the care, custody, and control of their 
small child, it was said in Gorsuch v. Gorsuch, opinion 
on motion for rehearing, 143 Neb. 578, 11 N. W. 2d 456: 
“The proper rule in a divorce case, where the custody 
of minor children is involved, is that the custody of the 
child is to be determined by the best interests of the 
child, with due regard for the superior rights of fit, 
proper, and suitable parents.” 

In that connection, the care, custody, and control of 
a small child, particularly a little girl, is almost uni- 
formly awarded to the mother, if she is a fit and proper 
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person. As held in Bath v. Bath, 150 Neb. 591, 35 N. 
W. 2d 509: “In awarding the custody of minor children, 
the court looks * * * to the best interests of such chil- 
dren, and those of tender age are usually awarded to 
the mother. Other considerations being equal, it is 
usual to award the custody of children to the innocent 
spouse. 

“Custody of minor children awarded their mother 
in a divorce action will not be disturbed * * * unless 
it is shown that the mother is an unfit person to have 
their custody, or that their best interests require such 
action.” ‘ 

We conclude, as the trial court did, that the mother 
was a fit and proper person to have the custody, care, 
and control of the child and that defendant was for- 
tunate in that the court conceded him the right to have 
her custody on the first and third Sundays of each 
’ month. Whether or not defendant was otherwise a fit 
and proper person to have her custody we deem it un- 
necessary to decide. 

We come finally to the question of whether or not 
the allowances were excessive. The record discloses 
that defendant was capable of earning $250 or more a 
month. He was receiving in addition a veteran’s pen- 
sion. He owned a garage business at Julian, with mer- 
chandise and equipment concededly worth from $800 
to $900. He had an equity of about $1,200 in a new 
trailer. Such property was accumulated by the parties 
during the marriage and plaintiff contributed thereto. 
An allowance to plaintiff of the household goods 
plus $300 as permanent alimony and $50 a month child 
support, with all other property awarded to defendant, 
was more than fair and just to him. .There were nu- 
merous hearings and a long trial on the merits. De- 
fendant took several depositions before and during the 
trial. In the light of the record, the allowances for 
attorneys’ fees and expense money were not excessive. 

For the reasons heretofore stated, we conclude that the 


188 NEBRASKA REPORTS [Vou. 154 


Yanney v. Nemer 


judgment of the trial court should be and hereby is 
affirmed at defendant’s costs, including an allowance of 
$250 to plaintiff’s attorneys for their services in this 
court. 

AFFIRMED, 


YEAGER, J., participating on briefs. 


JAMES M. YANNEY, ADMINISTRATOR OF THE ESTATE OF 
WapdIA YANNEY, DECEASED, APPELLEE, Vv. THOMAS NEMER, 


APPELLANT, ROLAND C. CROSS ET AL., APPELLEES. 
47 N. W. 2d 368 


Filed April 12, 1951. No. 32926. 


1. Trial. A motion for directed verdict must, for the purpose of 
decision thereon, be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of the party 
against whom the motion is directed, and such party is entitled 
to have every controverted fact resolved in his favor and have 
the benefit of every inference that can reasonably be deduced 
from the facts in evidence. 

2. Automobiles: Negligence. As used in the Iowa guest statute, 
“reckless operation” means proceeding without heed of or con- 
cern for consequences. It means more than negligent operation. 
It may but does not necessarily include willfulness or wanton- 
ness. It implies no care coupled with disregard for consequences. 
Speed alone does not amount to recklessness. Conduct arising 
from mere inadvertence, thoughtlessness, or error of judgment 
is not reckless. 

3. : . Under the Iowa guest statute the actions and 
conduct of the driver and not his mental attitude measure the 
degree of care and determine whether or not he is proceeding 
with a heedless disregard for consequences. 


4. In order for a guest to establish reckless opera- 
tion under the Iowa guest statute, it is necessary to show some 
act of the host that amounts to utter indifference to the safety 
of the guest. 

5. To establish reckless operation under the Iowa 


guest statute, it is necessary to show that the danger was known 
to the driver, or was so obvious and apparent that the driver 
must be held to have known of it; or that there was a danger 
amounting to an almost certain probability and not a possibility; 
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and that the driver, with conscious knowledge of such situation, 
did not exercise the slightest care to avoid injury to his guest. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JUDGE. Reversed and remanded 
with directions. 


Wear & Boland, for appellant. 


Beynon, Greenamyre & Hecht, Donovan, Frohm & 
Bolus, and Gross, Welch, Vinardi & Kauffman, for 
appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLaucuH, JJ. 


Smumons, C. J. 

This is an action for damages. Plaintiff’s intestate 
was injured and died as the result of a collision between 
a car and a truck. The defendants are Thomas Nemer, 
owner and driver of the car; the owners of the truck, 
individually and as members of a firm; and the driver 
of the truck. Issues were made and trial was had. The 
jury found for the plaintiff and against the defendant 
Nemer. The jury found for the other defendants. De- 
fendant Nemer appeals. We reverse the judgment of 
the trial court and remand the cause with directions to 
enter judgment for the defendant Nemer. 

The accident happened in Iowa. The action is brought 
under the Iowa guest statute. 

The plaintiff’s intestate was a sister of the defendant 
Nemer. She was riding in the Nemer car as a guest 
of defendant Nemer. We will refer to her as the guest. 
We refer to defendant Nemer, so far as the testimony 
is concerned, as Nemer. We will refer to his car as 
the car. We refer to the vehicle of the other defendants 

involved in the action as the truck. 

’ At the close of plaintiff’s case-in-chief and again at 
the close of all the evidence, motions were made by 
defendant Nemer for a directed verdict or a dismissal 


as to him. These motions were overruled, and the 
g 
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cause was submitted to the jury with the result above 
indicated. Defendant Nemer then moved for judgment 
notwithstanding the verdict and likewise moved for a 
new trial. These motions were overruled. 

The sole question presented here is whether or not 
the court erred in overruling these motions. 

It appears from the record that Nemer testified as a 
witness at the coroner’s inquest involving this accident. 
His deposition was taken by defendants (other than 
Nemer) in March 1950. The trial was in May 1950. 
References were made in the deposition to questions and 
answers of Nemer at the coroner’s inquest. Parts of the 
deposition were received in evidence for the plaintiff 
as admissions against interest. Other parts were re- 
ceived when offered as cross-examination by defendant 
Nemer. Nemer then was called and testified as a wit- 
ness for the plaintiff. He was not called as a witness 
for himself or the other defendants. 

The evidence is in confusion and conflict. This much 
is fairly definite. The accident happened about 8 miles 
west of Oakland, Iowa, and about 35 miles west of At- 
lantic, Iowa, around 4 p. m., on May 3, 1948, on U. S. 
Highway No. 6. The highway is paved with asphalt 
over concrete. It is 18 feet in width with a visible line 
in the center. On either side are dirt shoulders 8 to 
10 or 12 feet wide, not newly made, and beyond that 
a ditch possibly a foot in depth. The highway runs in 
an east-west direction and crosses a series of hills. At 
the point of the collision there is a cut with a steep 
bank on the south side. Toward the west, at a distance 
fixed by one witness as 220 yards from the crest of the 
hill on which the accident occurred, there is a cross 
road running north and south. Toward the east on 
the north side of the road and beyond the crest of the 
hill is a filling station. 

It had been raining before the accident. Nemer testi- 
fied that it rained from Atlantic west. Whether it 
was raining slightly or at all when the accident hap- 
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pened is in dispute. It rained more thereafter. In any 
event, the paved surface was wet and slippery. The 
shoulders were wet, muddy, and slippery. There is no 
evidence as to limited visibility. 

There is evidence as to mud. A highway patrolman 
who reached the scene of the accident shortly after it 
happened testified that the filling station was 600 feet 
east of the crest of the hill; that cars driving from the 
station had carried mud out on the pavement west 200 
or 300 feet, making a slippery surface on the pavement 
on the north side; and that he couldn’t say that the mud 
went clear to the crest of the hill. A witness called by 
the defendants, other than Nemer, testified to spots of 
mud dropped by cars on the pavement to the west of 
the crest of the hill, but did not testify more definitely 
as to number or location. 

The Nemer car was a 4-door. sedan. The truck was a 
single unit type with a body 8 feet wide and loaded with 
more than 5 tons of cargo. There was another car, 
described in the evidence as a blue car. 

Just before the accident the truck was proceeding 
east and going uphill at an undisputed speed of 20 
miles an hour. The blue car was proceeding west at 
a speed of 20 miles an hour, the driver intending to 
turn and go south on the cross road. 

Nemer testified that when he left Atlantic to go to 
Omaha the guest was riding in the front seat on his 
right side. Two brothers were in the rear seat and 
somewhere in the car there was a young son-of the 
guest. Nemer testified by deposition that he drove 
75 to 80 miles an hour from the time he left Atlantic 
until the accident and that he was in a hurry to get 
to Omaha; that when they left Atlantic his sister asked, 
“What are you going so fast for, you never drive that 
way”; and that he kept going the same speed. On the 
witness stand he testified on direct examination that 
when he got to the top of the hill going west, he saw 
the truck coming toward him and the blue car going 
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from him; that they were almost side by side, the truck 
over the center line to the north about a foot and a 
half and the blue car over the dish of the highway; 
and that he (Nemer) was then about a block and a 
half away from them. “I just don’t have any way to 
figure out my way to go through between them because 
there was no room between them to go through.” “I 
have to use the best knowledge I had to avoid both 
of them and I pulled out to the left, my left, as much 
as I can.” “Then I seen the south side of the road 
was more clear to me to go through and avoid the car 
and the truck both so I pulled out to my left, to my 
left, because the shoulder there it was wider and I see 
there is more room for me if I could miss the truck 
and go on his right I would avoid him.” “* * * by the 
time I got to the truck I wasn’t able to clear away from 
it, he hit me.” On cross-examination by his attorney 
he testified that he did everything in his power to avoid 
the truck “As soon as I saw it coming up toward me.” 
On cross-examination by the other defendants he testi- 
fied that the driver of the blue car had his hand out; 
that he didn’t remember whether or not he applied 
his brakes; “* * * I could see myself I can’t go through”; 
“I was trying to avoid it; I tried to go to my left as 
much as I can”; that he did not remember hitting a 
muddy spot in the road; that “The only muddy spot 
I could tell you about I seen it in the pictures” that 
were shown to him by the patrolman; that he did not 
think he lost control of his car; and that he remembered 
everything until he was hit. He admitted testifying 
at the coroner’s inquest that “As I was coming along 
as I had been for the last 20 years just hit this spot is 
all, wet spot, a lot of mud on it I guess”; and further 
on cross-examination that “I don’t remember whether 
I lost control of the car”; “I had control * * *” but he 
didn’t remember if he had control up to the point of 
impact; “I lost control but I didn’t know when or 
where”; then he immediately denied loss of control. 
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He again was asked about a muddy spot, said he didn’t 
remember it, and again referred to what the patrol- 
man showed him. 

In his deposition Nemer testified that the first in- 
timation he had that anything was going to happen 
was when he started down the hill and saw the truck 
coming toward him; that he tried to avoid it and turned 
to the left (south) where he had more room and “got 
into the truck’s way,” and again, “I started pulling to 
the south side myself on purpose to avoid the truck.” 
This statement in effect was made repeatedly. As to 
mud and slipping and loss of control he testified that 
he reached the top of the hill, hit a muddy spot, and 
lost control; that there had been no muddy spots be- 
fore he got to the top of the hill; that he had made no 
effort to stop his car from Atlantic to the point of im- 
pact; that evidently he hit a wet muddy spot; that 
when he tried to avoid the car he turned to the south 
and that is where he hit that muddy spot about half- 
way down the hill; and that he lost control then and 
that “* * * I lost control of the car after I went into 
the truck.” Throughout this deposition he repeatedly 
stated that the only thing he knew about mud on the 
highway was from the pictures shown to him by the 
patrolmen. As to brakes he testified that he tried to 
use his brakes; that he started to use them the instant 
he saw the’car ahead of him; that it was hard to use 
brakes on a muddy or wet road; that “* * * you couldn’t 
push your brakes clear to the bottom * * *” on a high- 
way like that; and that he was asked at the coroner’s 
inquest about the use of brakes and answered, “* * * 
as usual I drive I never had to depend on my brakes 
in any way.” 

We find no evidence as to either track marks or skid 
marks on the highway. In the deposition Nemer fur- 
ther testified that he saw the driver of the blue car 
have his hand out; that he could not tell which way 
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he was pointing to turn and “that is what got me 
excited.” 

It is undisputed that the Nemer car got in front 
of the truck, the impact came, and then the Nemer. 
car passed between the truck and the south embank- 
ment. It stopped 30 to 35 feet west of the truck and 
the truck traveled about half its length after the im- 
pact. The right front end of the truck and the right 
rear door and fender of the Nemer car were the points 
of initial impact. Both truck and car were badly 
damaged. 

The driver of the blue car and the truck driver testi- 
fied for the defendants other than Nemer. The driver 
of the blue car testified that he did not give any signal 
to turn and that in his rear view mirror he saw a car 
behind him and seconds thereafter he heard the impact. 
The drivers of the blue car and of the truck both tes- 
tify that the truck was on the south half of the paved 
surface and that they passed each other without dif- 
ficulty. The truck driver testified that he saw the 
Nemer car come out from behind the blue car, then 
go back in behind it, and then out again on the south 
side of the pavement and it came across in front of 
him, and that when he saw the Nemer car zigzagging 
in and out, he turned the truck course off the pave- 
ment to the south and the right rear wheel and both 
front wheels were off the pavement when the impact 
occurred. 

We have stated and weigh the evidence consistent 
with the established rule that “A motion for directed 
verdict must, for the purpose of decision thereon, be 
treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party 
against whom the motion is directed, and such party 
is entitled to have every controverted fact resolved in 
his favor and have the benefit of every inference that 
can reasonably be deduced from the facts in evidence.” 
Roby v. Auker, 149 Neb. 734, 32 N. W. 2d 491. 
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The Iowa guest statute is: ‘The owner or operator 
of a motor vehicle shall not be liable for any damages 
to any passenger or person riding in said motor vehicle 
as a guest or by invitation and not for hire unless damage 
is caused as a result of the driver of said motor vehicle 
being under the influence of intoxicating liquor or be- 
cause of the reckless operation by him of such motor 
vehicle.” Code of Iowa, 1946, § 321.494. The intoxi- 
cating liquor provision is not involved here. 

In Siesseger v. Puth, 213 Iowa 164, 239 N. W. 46, the 
Supreme Court of Iowa defined the term “reckless” 
in the following language: “In light of the circumstances 
under which said Chapter 119 was passed, it is appar- 
ent, we think that the Legislature intended the word 
‘reckless’ therein to mean ‘proceeding without heed of 
_ or concern for consequences.’ To be ‘reckless,’ one must 
be more than ‘negligent.’ Recklessness may include 
‘wilfulness’ or ‘wantonness,’ but if the conduct is more 
than negligent, it may be ‘reckless’ without being 
‘wilful or ‘wanton,’ but to be reckless in contemplation 
of the statute under consideration, one must be more 
than negligent. Recklessness implies ‘no care, coupled 
with disregard for consequences.’”” In Hebert v. Allen 
(Iowa), 41 N. W. 2d 240, the court reaffirmed the rule 
in the Puth case, and stated that there had been no 
essential departure from it, and that it had the merit 
of being abstract, a necessary quality since it must 
be applied to widely differing facts. 

The Iowa guest cases are exhaustively reviewed in 
Russell v. Turner, 56 F. Supp. 455, and on appeal in 148 
F, 2d 562, wherein the court points out the difficulty in- 
volved in attempting to reconcile all the decisions of the 
Supreme Court of that state. We do not attempt to 
do so. 

The Iowa court in applying its definition has given 
rules that assist in evaluating the sufficiency of the 
evidence here. 

Speed alone does not amount to recklessness. Whether 
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or not a speed is dangerous depends upon the surround- 
ing and attendant circumstances. Thornbury v. Maley 
(Iowa), 45 N. W. 2d 576. See Mayer v. Sheetz, 223 
Iowa 582, 273 N. W. 138. 

To establish reckless operation under the Iowa stat- 
ute it is necessary to show that the danger was known 
to the driver, or was so obvious and apparent that the 
driver must be held to have known of it; or that there 
was a danger amounting to an almost certain probability 
and not a possibility; and that the driver, with conscious 
knowledge of such situation, did not exercise the slight- 
est care to avoid injury to his guest. Roberts v. Koons, 
230 Iowa 92, 296 N. W. 811; Peter v. Thomas, 231 Iowa 
985, 2 N. W. 2d 643; Long v. Pearce, 233 Iowa 1025, 10 
N. W. 2d 50; Russell v. Turner, supra. 

The actions and conduct of the driver and not his 
mental attitude measure the degree of care and deter- 
mine whether or not he is proceeding with a heedless 
disregard for the rights of others. Hebert v. Allen, 
supra. 

The plaintiff must show some act of the driver which 
would be pronounced as an utter indifference to the 
safety of the guest in his car. Levinson v. Hagerman, 
214 Iowa 1296, 244 N. W. 307; Mescher v. Brogan, 223 
Iowa 573, 272 N. W. 645; Long v. Pearce, supra. 

Conduct arising from mere inadvertence, thought- 
lessness, or error of judgment is not reckless. Harvey 
v. Clark, 232 Iowa 729, 6 N. W. 2d 144, 143 A. L. R. 1141. 

For the purposes of this opinion, Nemer’s speed from 
Atlantic, Iowa, must be taken at his estimate of 75 to 
80 miles an hour. On this record it stands without dis- 
pute that Nemer drove without event or incident 35 
miles from Atlantic to the crest of the hill at the same 
speed, through rain, on wet, slippery pavement, up 
and down hills, and across the mud along west of the 
filling station. There were no other material facts and 
surrounding circumstances shown in connection with 
the rate of speed. It must follow that there was nothing 
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in the speed or surroundings or circumstances to bring 
that driving within the definition of reckless. Cer- 
tainly he was not proceeding with utter indifference to 
the safety of his guest. 

The question asked by the guest as to why the host 
was driving so fast, hardly rises above a question as 
to the why of the speed, not as to excessive speed. 
But taken as a protest, it was made 35 miles and 30 
minutes before the accident. We find no further refer- 
ence to any statement of concern or alarm thereafter. 
It is obvious that the guest did not deem the speed to 
be negligent, much less reckless. She rode that distance 
without comment or protest so far as this record discloses. 

This brings us to the fact that Nemer came to the 
crest of the hill driving at a high speed and unable to 
see what was on the slope beyond. Does that convert 
his operation into'a reckless one? It is readily ap- 
parent that there always exists the possibility of two 
cars passing, as were the truck and the blue car here, 
on a side hill hidden from view, but it does not reach the 
“almost certain probability” suggested by the court in 
the cases hereinbefore cited. The driving over the hill, 
unable to see what was immediately ahead, does not 
in and of itself constitute reckless operation or show 
utter indifference to the safety of the guest. 

Did Nemer’s conduct after he saw the presence of 
the truck and the blue car ahead constitute reckless 
operation of his car? Certainly the presence on the 
pavement of occasional spots of mud was not within the 
class of an obvious, apparent, or permanent source of 
danger. The spots were not known to him. Whether he 
applied or failed to apply his brakes and whether or 
not he skidded is not material here. The material thing 
is that when he saw the location of the truck and the 
blue car a block and a half ahead, he exercised a quick 
judgment. He had the alternatives of trying to stop, 
trying to go between the truck and the blue car, pass- 
ing the blue car on the shoulder to the north, or going 
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around the truck to the south. The evidence indicated 
that he considered these alternatives. He repeatedly 
affirms that he tried, intentionally, to go around the 
south side of the truck. These are not actions and con- 
duct showing indifference, much less utter indifference, 
to the safety of his guest. These are actions and con- 
duct showing a high degree of concern for that safety. 

Our conclusion, guided by the Iowa decisions, is that 
plaintiff failed to prove a cause of action under the 
Iowa law. 

Heretofore we have been required to construe and 
apply the Iowa guest statute. See, Graham v. Higgins, 
121 Neb. 211, 236 N. W. 689; Barnard v. Heather, 135 
Neb. 513, 282 N. W. 534; Bailey v. Bryant, 127 Neb. 
843, 257 N. W. 241; Jennings v. Biurvall, 122 Neb. 551, 
240 N. W. 757; Bittner v. Corby, 138 Neb. 738, 295 N. 
W. 277. 

Barnard v. Heather, supra, factually is in many re- 
spects quite similar to the instant case. We there re- 
viewed and followed the Iowa authorities and reversed 
a judgment for the plaintiff and dismissed the cause. 
Many of the authorities cited in the Barnard case are 
cited and relied upon here. The same determination 
is made here. 

The trial court erred in overruling the motion of de- 
fendant for a directed verdict and for judgment not- 
withstanding the verdict. Pursuant to the authority of 
section 25-1315.03, R. R. S. 1943, the judgment of the 
district court is reversed and the cause is remanded 
with directions to enter judgment for the defendant 
Nemer. 

REVERSED AND REMANDED WITH DIRECTIONS. 
YeacEr, J., participating on briefs. 
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Master and Servant. If the act causing the injury is within the 
class of service for the doing of which the servant’ was employed, 
the master is bound, even if the servant was forbidden to per- 
form the particular act. But if the act forbidden was outside the 
class of service which the servant was employed to perform, 
the doing of the act is outside the scope of his employment. 


APPEAL from the district court for Douglas County: 
CarrRoLt O. STaurrer, JupGe. Reversed and remanded. 


Brown, Crossman, West, Barton & Quinlan, and Pil- 
cher & Haney, for appellant. 


Fitzgerald & Smith, James W. R. Brown, and Donald 
H. Erickson, for appellee. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLauGu, JJ. 


WENEE, J. 

This action was originally commenced in the muni- 
cipal court of Omaha by Ray Nelson, doing business as 
Nelson Car Company, against The Pennsylvania Fire 
Insurance Company, a corporation. It was appealed to 
the district court for Douglas County. The purpose of 
the action is to recover for a loss which plaintiff sus- 
tained and for which it claims defendant is liable 
under the terms of an insurance policy which defend- 
ant issued to the plaintiff. In the district court a 
jury was waived and trial was had to the court. The 
court found generally for the plaintiff and entered a 
judgment in his favor. Defendant filed a motion for 
new trial and from the overruling thereof appealed. 

In view of the nature of the trial -in the district court 
we apply here the following rule: “When a law ac- 
tion is tried to the court, findings of fact have the 
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same effect as findings of a jury and will not be set 
aside unless clearly wrong.” Linch v. Berggren, 135 
Neb. 530, 282 N. W. 528. However, this rule is of no 
particular significance here as the facts are undisputed. 

Admittedly the policy of automobile insurance was 
issued by the appellant to the appellee as a used car 
dealer located at 2503 Farnam Street, Omaha, Nebras- 
ka. This policy was in full force and effect at all times 
herein material. It covered “Loss of or damage to 
the automobile caused by theft, larceny, robbery or 
pilferage.” 

Appellee was a licensed used car dealer having his 
lot at 2503 Farnam Street in Omaha, Nebraska. On 
July 21, 1948, he owned and had for sale on his lot 
a 1947 Ford truck. About 7 p. m. on that date three 
people, consisting of a man, a woman, and a child, 
came onto appellee’s lot. There they were contacted 
by Daniel W. Maxwell, one of appellee’s salesmen. 
These parties were strangers to this salesman. Appel- 
lee was not on the lot at the time. The man and 
woman inspected the Ford truck and thought it would 
meet their needs, they having represented themselves 
to be truck gardeners from Council Bluffs, Iowa. They 
asked for a demonstration. Maxwell let them drive 
the truck off the lot for that purpose. They were un- 
accompanied when they drove off. Before they drove 
off Maxwell had given them instructions as to where 
they should drive. They never returned. Later, about 
September 28 or 29, 1948, the truck was found in Ante- 
lope County. It was returned to appellee. It is for 
the damages done to the truck while it was out of 
appellee’s possession for which this claim is made. 

Maxwell was primarily a salesman and devoted most 
of his time to that service. He had authority to sell 
trucks and cars at the prices thereof fixed by the 
appellee. However, if he could not get the quoted 
prices he was required to submit any offers received 
and have them approved by appellee before he had 
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authority to accept them. In performing this service 
he was authorized to take cars and trucks off the lot 
to demonstrate them to prospective buyers. However, 
both he and the other salesmen, appellee having three 
salesmen at the time, were instructed not to let any 
prospective buyer drive a truck or car off the lot 
unless accompanied by them or some other employee 
unless appellee gave them express authorization to do 
so. This consent appellee had been in the habit of 
giving if he knew the prospect and felt him trustworthy. 

Under this situation of fact appellant seeks to avoid 
liability under the following provision of the policy: 
“Such Policy does not cover: * * * (d) Under the 
Theft, Larceny, Robbery or Pilferage Coverage * * * 
loss suffered by the Insured in case he voluntarily parts. 
with title to or possession of any automobile at risk 
hereunder, whether or not induced so to do by any 
fraudulent scheme, trick, device or false pretense or 
otherwise; * * *,.” 

The policy is an approved standard form used for 
individuals, partnerships, and corporations. We find 
the language of the quoted exclusion clause applies 
whenever insured, or anyone acting for him with ex- 
press or implied authority to do so, voluntarily parts 
with possession of a vehicle covered thereby. Maxwell 
voluntarily parted with possession of the truck. If ap- 
pellee is bound by Maxwell’s act in so doing the exclu- 
sion clause would preclude any liability on the part of 
appellant. 

As stated in 2 C. J.S., Agency, § 94, p. 1200: ‘Author- 
ity, the sum total of the powers committed or permitted 
to the agent by the principal, may be limited in scope 
and such limitations are themselves a part of the au- 
thority; but instructions direct the manner of transacting 
the authorized business and contemplate only a private 
rule of guidance to the agent and are independent and 
distinct in character.” 

In distinguishing the latter it is therein stated: 
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“* * * 9 distinct idea, which is not in its nature a 
problem of authority and should not be confused there- 
with, is the concept of private instructions, for there 
is a difference between authority and instructions which, 
although difficult to state in such a manner as to make 
the dividing line clear, is material. 

“Leading characteristics which distinguish instruc- 
tions are: (1) That they relate commonly not to the 
subject matter with which the agent is empowered to 
deal or the kind of business or transactions upon which 
he is commissioned to act but to the manner or mode 
of his action with respect to matters which in their 
substance are within the scope of permitted action; and 
(2) that primarily, if not necessarily, they are intended 
as directions for the guidance of the agent as to the 
manner in which he may accomplish a permitted pur- 
pose of the agency and as such are not expected to be 
made known to those with whom the agent deals, in 
contradistinction to the limits and scope of the subject 
matter intrusted to the agent’s power as to which it 
is contemplated that the third person may or will be 
informed by the agent in case of a proposal to transact 
business beyond that defined subject matter; and these 
two elements are specified and commented on as dif- 
ferentiating instructions from the limitations which in- 
here in authority itself in cases which undertake a de- 
tailed discussion of them.” 2 C. J. S., Agency, § 94, 
p. 1202. 

“Private or secret instructions or limitations im- 
posing qualifications on what would otherwise be the 
powers of an agent are without significance as against 
those dealing with the agent with neither knowledge 
or notice of them, so far as their relations with the 
principal are concerned.” 2 C. J. S., Agency, § 95, 
p. 1202. See Restatement, Agency, § 230, p. 514. 

This is not a case of excepted or limited authority. 
The record discloses that Maxwell’s services primarily 
related to selling cars and trucks. His duties relating 
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thereto contemplated and included the demonstrating 
thereof to prospective buyers. Such demonstrations 
included authority to drive cars and trucks off appellee’s 
lot. In making a demonstration Maxwell and the other 
salesmen of appellee had been instructed that they, or 
some other employee, must always accompany such car 
or truck if it was driven off the lot unless appellee gave 
them express permission to let a prospect drive it off 
by himself. This restriction or limitation related only 
to the manner of performing such class of service. No 
question of the appellant having any notice or knowledge 
of this instruction is raised by the record. It had 
neither notice nor knowledge thereof. 

A comparable factual case decided by the court is 
Rankin v. Western Union Telegraph Co., 147 Neb. 411, 
23 N. W. 2d 676, 166 A. L. R. 873. Therein the em- 
ployee of Western Union Telegraph Company had been 
instructed not to use his racing bicycle when delivering 
messages but he did and the accident occurred while 
he was using it. Therein we said the principle stated in 
Rose v. Gisi, 139 Neb. 593, 298 N. W. 333, supported 
our holding the Western Union Telegraph Company 
liable. The same is true here in holding that appellee is 
bound by the acts of his salesman Maxwell. The prin- 
ciple stated in Rose v. Gisi, supra, is: “If the act causing 
the injury is within the class of service for the doing 
of which the servant was employed, the master is 
bound, even if the servant was forbidden to perform the 
particular act. But if the act forbidden was outside 
the class of service which the servant was employed to 
perform, the doing of the act is outside the scope of 
his employment.” Therein we went on to quote the 
following from Stone v. Commonwealth Coal Co., 259 
Mass. 360, 156 N. E. 737: “ ‘It is not enough, in order 
to establish liability, to show that the master has an 
interest in what is being done. It must also be made 
to appear that the servant whose act is in question has 
authority from the master to perform the class of service 
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to which the act belongs. If the act is within the class, 
the master is bound although the servant is forbidden 
to perform the particular act.’ ” 

In view of the foregoing we have come to the con- 
clusion that appellant, under the provisions of its policy, 
is not liable to appellee for the damages which his truck 
suffered and the trial court was wrong in not so hold- 
ing. We therefore reverse the judgment of the trial court 
and remand the cause for new trial in accordance here- 
with, 

REVERSED AND REMANDED. 
MEssmoreE, J., participating on briefs. 


STorz BREWING COMPANY, APPELLANT, v. HoMER M. 


BROWN, APPELLEE, 
47 N. W. 2d 407 


Filed April 12, 1951. No. 32942. 


1. Trial. In every case, before the evidence is submitted to the 
jury, there is a preliminary question for the court to decide, 
when properly raised, not whether there is literally no evidence 
but whether there is any upon which a jury can properly proceed 
to find a verdict for the party producing it, upon whom the 
burden of proof is imposed. 

Where the evidence on the trial in the district court 
is not conflicting and reasonable minds cannot differ as to the 
conclusion to be derived therefrom it is the duty of the court, 
when requested, to direct a verdict in accordance with such 
conclusion. 

8. Sales. The letters “f. 0. b.” are an abbreviation of the words 
“free on board” and standing alone in a contract of sale they 
simply mean that the subject of the sale is to be loaded for 
shipment without expense to the buyer. 


4, In a contract of sale, if delivery is made by carrier, 
the place of shipment is ordinarily deemed the place of de- 
livery, unless a contrary intent appears. 

5. Where delivery to a carrier is delivery to the buyer 
and passes title to him at the place of shipment, the risk of loss 
or injury after such delivery is on the buyer. 

6. The carrier is the bailee of the purchaser for the pur- 
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pose of accepting delivery but not to determine that the goods 
are in quality and description such as the purchaser ordered. 
The latter has the right of inspection after delivery to him by 
the carrier and may take a reasonable time for that purpose. 
He is bound to accept only when the seller has tendered the 
thing contracted for. The right of inspection, however, does 
not change the rule that delivery will be held to have been 
made to the purchaser at the time of shipment and at his risk 
during transit. 


APPEAL from the district court for Dawes County: 
Eart L. MEYER, JupcE. Reversed and remanded. 


Edwin D. Crites, A. W. Crites, and Shackelford, Spit- 
tler & Emmert, for appellant. 


Charles A. Fisher, for appellee. 


Heard before Srmmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAuGu, JJ. 


WENKE, J. 

The Storz Brewing Company, a corporation, brought 
this action in the district court for Dawes County against 
Homer M. Brown. The purpose of the action is to re- 
cover the sale price claimed due for a quantity of beer 
and containers sold defendant. Verdict was for the 
defendant and judgment was entered thereon. Plain- 
tiff filed a motion for new trial and from the overruling 
thereof appealed. Defendant has not cross-appealed. 

The only issue submitted to the jury was: ‘“* * * what 
the intent of the parties was as to the point of delivery 
of and the passing of title to the goods in question.” 

The principal question presented by this appeal is, 
should this issue have been submitted to the jury? 

“In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most favorable 
to the successful party, that is, every controverted fact 
must be resolved in his favor and he should have the 
benefit of every inference that can reasonably be de- 
duced therefrom.” Clouse v. St. Paul Fire & Marine 
Ins. Co., 152 Neb. 230, 40 N. W. 2d 820. 


206 NEBRASKA REPORTS [Vou. 154 


Storz Brewing Co. v. Brown 


However, this principle has no application here as 
the material facts are not in dispute. The following 
principles are here applicable: 

“In every case, before the evidence is submitted to 
the jury, there is a preliminary question for the court to 
decide, when properly raised, not whether there is lit- 
erally no evidence, but whether there is any upon which 
a jury can properly proceed to find a verdict for the 
party producing it, upon whom the burden of proof is 
imposed.” Fairmont Creamery Co. v. Thompson, 139 
Neb. 677, 298 N. W. 551. 

“Where the evidence on the trial in the district court 
is not conflicting, and reasonable minds cannot differ 
as to the conclusion to be derived therefrom, it is the duty 
of the court, when requested, to direct a verdict in ac- 
cordance with such conclusion.” Nebraska Transfer Co. 
v. Chicago, B. & Q. R. R. Co., 90 Neb. 488, 134 N. W. 
163. 

See, also, Lewis v. Farmers’ Grain & Milling Co., 52 
Cal. App. 211, 198 P. 426; Rudy-Patrick Seed Co. v. 
Roseman, 234 Iowa 597, 13 N. W. 2d 347. 

The appellant, located at 1819 North Sixteenth Street 
in Omaha, Nebraska, is engaged in the brewing business. 
Appellee, doing business as Brown Beverage Company 
and located at Chadron, Nebraska, was at all times 
herein material a wholesale beer distributor. On March 
18, 1947, these parties entered into a contract whereby 
appellee became the distributor of appellant’s products 
in a certain area which included Dawes County, Ne- 
braska, wherein Chadron is located. This contract was 
in force at all times herein material. It provided in 
part as follows: ‘To sell to the Distributor, Storz Brew- 
ing Co.’s products at such prices as may be announced 
by the Storz Brewing Co. all f. 0. b. Storz Brewing 
Co.’s plant, from which shipment is made. * * * Dis- 
tributor agrees: * * * To pay all freight and transporta- 
tion charges from Storz Brewing Co.’s place of busi- 
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ness or to the delivery point designated by the Distribu- 
tor and all delivery expenses.” 

This agreement, taken as a whole, provides that prices 
and shipments are f. 0. b. the appellant’s plant. Any 
order by the appellee thereunder would be on that 
basis unless a contrary intent is shown as having been 
understood and agreed to by the parties at the time the 
order was given, accepted, and filled.. 

By letter dated January 12, 1949, appellee sent the 
following order to appellant: “Please ship as soon as 
Steinhaus will accept for sure delivery at Chadron, 
150 cases 24/12 oz GC. 50 24/12 oz. Triumph 100 24/12 
oz. cans and 30 14 kegs please try and use aluminum 
to save the freight on this long haul.” No other com- 
munication, either oral or written, was had by appellee 
with appellant in regard thereto before the order was 
accepted and filled. 

The letter was received by appellant in Omaha on 
either January 13 or 14, 1949. Appellant thereupon 
called Victor Steinhaus, the party referred to in the 
letter, and requested him to pick up the order if he could 
make delivery thereof. Steinhaus accepted the goods 
ordered by appellee on January 14, 1949. At the time 
received Steinhaus receipted for them as being in good 
condition. Steinhaus, who was a licensed common car- 
rier by truck between Omaha and Chadron, had always 
hauled appellant’s products for the appellee. 

The weather conditions were bad before, at the time 
of, and after the order was given by appellee, accepted 
and filled by appellant, and the goods received by 
Steinhaus. It was cold and drifting snow was con-. 
stantly blocking the highways, particularly in the north- 
west part of the state. This was known or should have 
been known to all the parties. On the trip to Chadron 
Steinhaus’ truck hauling these products became stalled 
on the highway because of snow. Instead of making the 
trip to Chadron in the usual time of 18 to 20 hours it 
took from five to six days. As a result of being stalled 
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the beer froze while in transit. This resulted in the 
beer becoming unusable for distribution to appellee’s 
customers and had the effect of damaging and practically 
totally destroying the containers in which it was being © 
shipped. 

When the truck arrived at Chadron appellee examined 
the beer and, because of the condition it was then in, 
refused to accept it. It was subsequently returned to 
the appellant at Omaha and it salvaged as many of the 
containers as possible. The beer and containers have 
never been paid for. 

There is nothing ambiguous or uncertain about the 
order appellee sent on January 12, 1949. It directed 
appellant to ship him the products therein described 
as soon as Steinhaus would accept for sure delivery at 
Chadron. This appellant did by calling Steinhaus and 
so advising him and then, when he called at appellant’s 
place of business, by delivering to him the goods ordered. 

“The letters ‘f. 0. b.’ are an abbreviation of the words 
‘free on board,’ and standing alone in a contract of sale 
they simply mean that the subject of the sale is to be 
loaded for shipment without expense to the buyer. . 
See 23 R. C. L. 1337, sec. 159; Vogt v. Schienebeck, 122 
Wis. 491, 100 N. W. 820; Hurst v. Altamont Mfg. Co., 
73 Kan. 422, 85 Pac. 551. However, if delivery is made 
by carrier, unless a contrary intent appears, the place of 
shipment is ordinarily considered the place of delivery. 
55 C. J. 333. See Neimeyer Lumber Co. v. Burlington 
& M. R. R. Co., 54 Neb. 321, 74 N. W. 670.” Olsen v. 
McMaken & Pentzien, 139 Neb. 506, 297 N. W. 830. 

“* * * the universal holding of the courts is that where 
the contract between the vendor and vendee is silent 
upon the subject of the place of delivery, the delivery 
of the property by the vendor to a carrier, for trans- 
portation to the vendee, of itself then and there divests 
the vendor’s title to the property, and the vendee’s title 
to such property, from the moment of such delivery to 
the carrier, attaches. (21 Am. & Eng. Ency. Law 528- 
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530; Benjamin, Sales [2d ed.] secs. 181, 682; 2 Chitty, 
Contracts [11th Am. ed.] 1201; Smith v. Gillett, 50 Il. 
290; Krulder v. Ellison, 47 N. Y. 36, and cases there 
cited; McKee v. Bainter, 52 Neb. 604; Congdon v. Ken- 
dall, 53 Neb. 282). In such case the carrier is, in con- 
templation of law, the bailee of the person to whom and 
not by whom the goods are sent.” Neimeyer Lumber. 
Co. v. Burlington & M. R. R. Co., 54 Neb. 321, 74 N. 
W. 670, 40 L. R. A. 534. 

See, also, Fruit Dispatch Co. v. Gilinsky, 84 Neb. 
821, 122 N. W. 45; Dentzel v. Island Park Assn., 229 Pa. 
403, 78 A. 935, 33 L. R. A. N. S. 54; Hobart v. Little- 
field, 13 R. I. 341; Standard Casing Co. v. California 
Casing Co., 233 N. Y. 413, 135 N. E. 834. 

This is in effect the same principle as provided by 
subdivision (1) of section 69-446, Uniform Sales Act, 
R. R. S. 1943, except for Rule 5 of section 69-419, of 
the same act. 

Subdivision (1) of section 69-446, R. R. S. 1943, pro- 
vides: ‘Where, in pursuance of a contract to sell or a 
sale, the seller is authorized or required to send the 
goods to the buyer, delivery of the goods to the carrier, 
whether named by the buyer or not, for the purpose of 
transmission to the buyer, is deemed to be a delivery of 
the goods to the buyer, except in the cases provided for 
in Rule 5, section 69-419, or unless a contrary intent 
appears.”’ . 

Rule 5 of section 69-419, R. R. S. 1943, provides: “If 
the contract to sell requires the seller to deliver the goods 
to the buyer, or at a particular place, or to pay the 
freight or cost of transportation to the buyer, or to a 
particular place, the property does not pass until the 
goods have been delivered to the buyer or reached the 
place agreed upon.” 

None of the conditions to which Rule 5 is applicable 
are here existent. It has no application here. 

“After Delivery. Where the goods are lost or de- 
stroyed after they have been delivered to the buyer 
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with the intention of passing the -title, the loss must 
fall upon the buyer, * * *. So, where delivery to a 
carrier is delivery to the buyer, and passes title to him 
at the place of shipment, the risk of loss or injury after 
such delivery is on the buyer.” 55 C. J., Sales, § 610, 
p. 599. See Braufman v. Bender, 58 N. D. 165, 225 N. 
W. 69. 

From an examination of the record we find nothing 
upon which a jury could base its verdict that the parties, 
by what was done, intended any departure from the 
general rule that delivery to the carrier was to be con- 
sidered as delivery to the buyer with the resulting 
effect that the title to the products passed to appellee 
immediately therewith. This being true it was pre- 
judicial error to submit such issue to the jury. 

Having come to the conclusion that the case must be 
reversed there are two other points that should be 
clarified. Appellee refers to his right of inspection and 
rejection of the goods if not in conformity with the 
contract. 

Subsection (1) of section 69-447, R. R. S. 1943, pro- 
vides: “Where goods are delivered to the buyer, which 
he has not previously examined, he is not deemed to 
have accepted them unless and until he has had a rea- 
sonable opportunity of examining them for the purpose 
of ascertaining whether they are in conformity with the 
contract.” 

This is not a case involving any issue of fact in regard 
to the right of inspection to determine if the goods de- 
livered to Steinhaus were in conformity with the contract 
for the record shows they were in good condition when 
delivered to the carrier but damaged while in transit. 
The applicable principle is stated in Mette & Kanne 
Dis. Co. v. Lowrey, 39 Mont. 124, 101 P. 966: ‘The car- 
rier is the bailee of the purchaser for the purpose of 
accepting delivery, but not to determine that the goods 
are in quality and description such as the purchaser 
ordered. The latter has the right of inspection after de- 
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livery to him by the carrier, and may take a reasonable 
time for that purpose. (Benjamin on Sales, 7th ed., 
734; Black v. Delbridge etc. Co., 90 Mich. 56, 51 N. W. 
269; Schiller v. Blyth & Fargo Co., 15 Wyo. 304, 88 
Pac. 648, 8 L.-R. A., n. s., 1167; Pope v. Allis, 115 U. S. 
363, 6 Sup. Ct. 69, 29 L. Ed. 393.) He is bound to ac- 
cept only when the seller has tendered the thing con- 
tracted for. The right of inspection, however, does not 
change the rule that delivery will be held to have been 
made to the purchaser at the time of shipment and at 
his risk during transit.” See, also, Olsen v. McMaken 
& Pentzien, supra; Globe Oil Co. v. Powell, 56 Neb. 
463, 76 N. W. 1081; Dow Chemical Co. v. Detroit Chem- 
ical Works, 208 Mich. 157, 175 N. W. 269, 14 A. L. R. 
1200; Standard Casing Co. v. California Casing Co., 
supra; Fruit Dispatch Co. v. Gilinsky, supra; Nelson 
Bros. Coal Co. v. Perryman-Burns Coal Co., 48 F. 2d 
99; Gulf Vegetable & Fruit Co. v. Lane, 258 Mich. 634, 
242 N. W. 792; Skinner v. Griffiths & Sons, 80 Wash. 
291, 141 P. 693; Delaware, L. & W. R. R. Co. v. United 
States, 231 U. S. 363, 58 L. Ed. 269, 34 S. Ct. 65; Mobile 
Fruit & Trading Co. v. McGuire, 81 Minn. 232, 83 N. W. 
833. 

Paragraph 3 (e) of the parties’ agreement provides: 
“To pay the Storz Brewing Co. in cash or by accepting 
and paying sight draft attached to order bill of lading, 
the full price at the time of purchase from Storz Brewing 
Co. including price of product and containers. In the 
event sight drafts are not honored by Distributor upon 
presentation for payment or should the Distributor be 
otherwise indebted to the Storz Brewing Co., said Storz 
Brewing Co. shall thereupon have the right, at its option, 
to withhold making further shipments and delivery to 
Distributor until such a time as all indebtedness to 
the Storz Brewing Co. shall have been fully paid.” 

What effect this provision of the agreement may 
have is not here material as it was never enforced by 
appellant. The products sold were sold on open account 
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and only a copy of the invoice was sent appellee. But 
even if it had been enforced it would make no difference 
here. See, Rosenberg Bros. & Co. v. Buffum Co., Inc., 
234 N. Y. 338, 137 N. E. 609; Pennsylvania R. R. Co. v. 
Bank of the United States, 214 App. Div. 410, 212 N. Y. 
S. 437; Hobart v. Littlefield, supra; Gulf, W. T. & P. Ry. 
Co. v. Browne, 27 Tex. Civ. App. 437, 66 S. W. 341; 
Wicks & Co. v. Racine Confectioners’ Machinery Co. 
(Tex. Civ. App.), 250 S. W. 236; Lipshitz v. Earl Fruit 
Co. (Tex. Civ. App.), 265 S. W. 1048. 

Other questions raised are either not properly here 
or, in view of our holding, not necessary to decide. In 
view of the foregoing we find appellant’s motion for new 
trial should have been sustained. We therefore re- 
verse the judgment of the district court and remand the 
cause for new trial. 

REVERSED AND REMANDED. 


Rutu B. McNAMEE, APPELLEE, v. JOHN C. McNAMEE, 


APPELLANT. 
47 N. W. 2d 383 


Filed April 12, 1951. No. 32958. 


1. Divorce: Appeal and Error. An appeal lodged in this court 
from a decree rendered in a divorce action brings the case here 
for trial de novo on the record made in the district court. 

2. Divorce. This state is constructively a party to a divorce action, 
and children involved in such action are wards of the court. 


3. The proper rule in a divorce case, where the custody 
of minor children is involved, is that the custody of the child 
is to be determined by the best interests of the child, with due 
regard for the superior rights of fit, proper, and suitable 
parents. 

4, In deciding the question of alimony or division of 


property as between the parties the court, in exercising its 
sound discretion, will consider the respective ages of the parties; 
their earning ability; the duration of and the conduct of each 
during the marriage; their station in life; the circumstances 
and necessities of each; their health and physical condition; 
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their financial circumstances as shown by the property they 
owned at the time of the divorce, and whether the property was 
accumulated before or after the marriage; and any and all other 
circumstances bearing upon the question; and from all-of such 
elements determine the rights of the respective parties. 

After a decree of divorce has been granted if the 
circumstances of the parties shall change or if it shall be to 
the best interests of their children the court may on its own 
motion revise or alter the decree so far as it concerns the care, 
custody, and maintenance of the children, or any of them. 


AppEAL from the district court for Gage County: 
CxLoyve B. Exyis, Jupce. Affirmed as modified. 


Hubka & Hubka, for appellant. 
Sackett, Brewster & Sackett, for appellee. 


Heard before Srmmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


MESSMOEE, J. 


This is an action for are brought by Ruth B. Mc- 
Namee, plaintiff, against John C. McNamee, defendant. 
At the conclusion of the evidence and argument of coun- 
sel, defendant’s counsel moved to amend his answer and 
file a cross-petition instanter, praying for a divorce from 
the plaintiff and for the custody of Jerry John McNamee, 
a minor son of the parties. The trial court granted the 
- motion. The trial court entered its decree finding gen- 
erally in favor of the defendant and against the plain- 
tiff; granted the defendant a divorce from the plaintiff 
on his cross-petition; awarded to the plaintiff the custody 
and control of two minor children of the parties, Norma 
Jean McNamee and Jerry John McNamee; awarded an 
amount to be paid by the defendant for the support of 
the minor children; and made a property settlement 
between the parties. 

The defendant, cross-petitioner, filed a motion for new 
trial alleging the decision of the court was contrary to 
the evidence and the law. He objected to the property 
settlement on the ground that it was excessive under 


va 
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the evidence, and further objected to the amount awarded 
the plaintiff for child support as being excessive and 
unreasonable based upon the earning capacity of the 
defendant. Upon the hearing on the motion for new 
trial, the trial court altered and modified the original 
decree with reference to the property settlement, and 
overruled the motion. The defendant, cross-petitioner, 
appeals, ; 

For convenience we will refer to the parties as desig- 
nated in the district court. 

The plaintiff contends that because of the failure of 
the defendant to raise the question of the custody of 
the minor child, Jerry John McNamee, in his motion 
for new trial, the custody of the child is not a matter to 
be considered and determined by this court. We are 
not in accord with the plaintiff's contention in such 
respect. 

An appeal lodged in this court from a decree rendered 
in a divorce action brings the case here for trial de novo 
on the record made in the district court. See, § 25-1925, 
R. R. S. 1943; Lippincott v. Lippincott, 141 Neb. 186, 
3 N. W. 2d 207, 140 A. L. R. 901; Nickerson v. Nickerson, 
152 Neb. 799, 42 N. W. 2d 861. 

The record discloses that the plaintiff was previously 
married, and by that marriage had a child, Wayne D. 
Hurtie. She divorced her first husband in 1929. She 
married the defendant on September 10, 1930, at Bur- 
chard, Nebraska. Her child at that time was three years 
of age. The plaintiff and defendant have three living 
children, Evelyn Ruth Miller, married to Carlton Miller 
on March 20, 1948; Norma Jean, born August 28, 1934; 
and Jerry John, born July 17, 1947. 

The plaintiff has been employed by the Nebraska State 
Home for a year and a half. Her net salary is $117.90 
amonth. She lives in a rented apartment with the two 
children. She has no source of income or interest in 
property except what she may be found to be entitled 
to in a property settlement. The defendant has been 
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employed in highway construction, the building of ponds, 
and general work in removing dirt. His pay averages 
$140 to $145 a month. 

In 1937, the parties moved to Beatrice, and have lived 
in various houses there. They purchased a home on 
North Fifteenth Street which they sold, and with the 
proceeds and by a loan, built a new home into which 
they moved about the middle of January 1950, and lived 
there until plaintiff filed suit for divorce on March 8, 
1950. This home was sold. The mortgage and certain 
indebtedness of the defendant were paid, and the bal- 
ance of the proceeds of the sale is in the custody of the 
clerk of the district court until the final adjudication 
of the cause. 

The plaintiff testified that the defendant struck her 
with his fist in February 1949, she having returned late 
the night before after she had taken the children to a 
picture show. On this occasion he broke her arm. She 
further testified that in October 1949, he tried to choke 
her, that he threatened her on occasions with a butcher 
knife, and used vulgar and profane language toward 
her. He falsely accused her of being unfaithful without 
cause or provocation. He mistreated her son by a 
former marriage, stating that he was too dumb to learn 
to handle a tractor and road machinery. He used vile 
and vulgar language toward his daughter Norma Jean. 
He forced her to sell the house on North Fifteenth Street 
by threatening her with a butcher knife. 

The evidence in behalf of the defendant is a denial 
of the plaintiff’s testimony with reference to threatening 
her with a butcher knife. This evidence is corroborated 
by his eldest daughter and son-in-law who lived with 
the parties part of the time in the North Fifteenth 
Street house and in the new house, having a basement 
apartment in the latter. When the parties lived in the 

North Fifteenth Street house the plaintiff required the 
' defendant to sleep in a small anteroom off the kitchen. 
At other places where they resided she required him to 
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sleep in the basement on a cot, with mover’s blankets 
for bed covering. She denied him the privilege of using 
the bathroom facilities. He prepared his own break- 
fasts, ate his lunch downtown, and at times had his 
supper at home. During the period they lived in the 
new house he was served 24 evening meals. His meals 
were served to him in the basement by his son-in-law or 
his daughter Norma Jean. The plaintiff denied him the 
privilege of using the upstairs rooms of the house, and 
on occasions during the past three years when he did, 
he was required to remove his shoes and wash his feet. 
All of the family were required to remove their shoes 
when in the home. When he asked to come upstairs 
the door was held against him or blocked in such man- 
ner that he could not enter. The difficulties between 
the parties have been over a period of ten years, but 
more pronouncedly since 1946, when the plaintiff was 
pregnant with Jerry John. After the birth of the child 
she had no family relations with the defendant for 
the reason that, she stated, he had lost his manhood 
and was incapable of carrying on marital relations. 
She made reference to him in this respect by the use 
of vulgar language. 

The evidence is in preponderance that the plaintiff, 
in the presence of her eldest daughter, her son-in-law, 
and the two minor children, quarreled with the de- 
fendant, called him profane, vile, and vulgar names, 
and nagged at him until he would retaliate and curse 
her. The plaintiff does not deny that she referred to 
her husband in such manner. This was a constant oc- 
currence. He denied that he broke her arm or at- 
tempted to assault her by striking her, but testified 
the plaintiff was the aggressor and he sought to stop 
her from fighting with him and endeavored to make 
up with her, but without success. The daughter, Norma 
Jean, made reference to her father in a profane man- 
ner, showing lack of affection and respect for him on 
her part. There is no complaint that the defendant did 
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not support his family and furnish them with neces- 
sities of life to the best of his ability. 

We deem further statement of the facts on this phase 
of the case unnecessary. 

This brings us to that part of the court’s decree 
awarding the custody of Jerry John McNamee to his 
mother, the plaintiff. 

This state is constructively a party to a divorce ac- 
tion, and children involved in such action are wards 
of the court. The ultimate decisions as to the children 
must be made from the standpoint of their best inter- 
ests. See, Wassung v. Wassung, 136 Neb. 440, 286 N. 
W. 340; Hanson v. Hanson, 150 Neb. 337, 34 N. W. 2d 
388; In re Application of Reed, 152 Neb. 819, 43 N. W. 
2d 161. 

In awarding the custody of minor children, the court 
looks to the best interests of the children, and those 
of tender years are usually awarded to the mother. 
Other considerations being equal, it is usual to award 
the custody to the innocent spouse. See, Bath v. Bath, 
150 Neb. 591, 35 N. W. 2d 509; Swolec v. Swolec, 122 
Neb. 837, 241 N. W. 771. 

“Custody of a child of tender years should be awarded 
the mother, unless it is shown that she is unsuitable or 
unfit to have such custody, or through some peculiar 
circumstance is unable to furnish a good home.” Han- 
son v. Hanson, supra. 

The court in determining the custody of a child may 
consider the character and resources of the parents, 
their fitness, temperamental and otherwise, and the ad- 
vantages which may be expected to accrue to the child 
in the event that the custody is given to either of them. 
See, In re Application of Reed, supra; Sheehy v. Sheehy, 
88 N. H. 223, 186 A. 1,107 A. L. R. 635. 

With regard to the care, custody, and control of their 
small child, it was said in Gorsuch v. Gorsuch, opinion 
on motion for rehearing, 143 Neb. 578, 11 N. W. 2d 456: 
“The proper rule in a divorce case, where the custody 
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of minor children is involved, is that the custody of 
the child is to be determined by the best interests of 
the child, with due regard for the superior rights of 
fit, proper, and suitable parents.” 

It appears from the record that Jerry is nearly four 
years of age at this time. When Jerry was in the house, 
the plaintiff compelled him to sit in a chair for long 
periods of time, apparently so that he would not scratch 
the furniture or muss up the house. He was denied the 
privileges of the home to play in, which is necessary 
for anormal boy of his age. It is clear from the evidence 
that the plaintiff used vile, profane, and vulgar lan- 
guage in the presence of this child and the family, 
and that she exhibited temperament and an uncontrolled 
temper on several occasions. It is likewise clear that 
the manner in which she treated the defendant could 
and would destroy Jerry’s respect, love, and affection 
for his father. It also appears from the evidence that 
the plaintiff, during the pendency of the action, denied 
the defendant the right to visit the child which caused 
him to resort to law enforcement officers to exercise 
this right. Defendant’s daughter, Norma Jean, also 
denied him the privilege of visiting Jerry and closed 
the door against him. She testified she did so because 
Jerry was ill. 

The plaintiff is employed, and during the daytime it 
is necessary that Jerry be placed in the custody of 
strangers. The record is void as to any adequate ar- 
rangements having been made in this respect. It does 
appear from the evidence that the eldest daughter, the 
mother of two small children with whom the defendant 
lives and pays for his board and lodging, had the cus- 
tody of Jerry approximately two months during the 
pendency of the action. She testified that Jerry did 
not mind, he did seem to want to play with other chil- 
dren, and she had no trouble with him. She further 
testified that she would assist if the court granted the 
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defendant the right to have him over weekends in her 
home. ; 

We believe, in the light of the evidence, that the plain- 
tiff is an unsuitable and unfit person to have the care, 
control, and custody of the child, Jerry John McNamee, 
and under the circumstances is unable to furnish him 
a good and proper home. 

Section 42-312, R. S. 1943, provides: “If the circum- 
stances of the parties shall. change, or it shall be to the 
best interests of the children, the court may afterwards 
from time to time on its own motion or on the petition 
of either parent revise or alter; to any extent, the decree 
so far as it concerns the care, custody and maintenance 
of the children or any of them.” 

It is observable from this provision of the statute that 
while the divorced parents are granted the right to 
petition for change of custody, care, and maintenance of 
the minor children, at the same time the court is granted 
the right to exercise control thereover, that is, the court 
has continuing jurisdiction over the custody of children. 
See Harris v. Harris, 151 Neb. 191, 36 N. W. 2d 849. 

The defendant testified that he would furnish Jerry 
John McNamee a good and proper home, but there is 
no evidence to disclose that he is prepared to do so at 
this time. We conclude that the decree should be modi- 
fied to award the custody of Jerry John McNamee to 
the defendant, conditioned upon the trial court making 
any further investigation as may be deemed necessary 
to ascertain and determine, in awarding the custody of 
this child, that which would be for the best interests of 
the child, and then make an appropriate order in such 
respect. 

The child support awarded for Norma Jean in the 
amount of $35 a month until she graduates from high 
school or reaches the age of 18 years is not excessive 
or exorbitant. In view of our holding granting the 
custody of Jerry John McNamee to his father, the 
child support for him would not be payable to the 
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plaintiff, but the father would be obliged to furnish 
adequate support and provision for the child. 

In deciding the question of alimony or division of 
property as between the parties the court, in exercising 
its sound discretion, will consider the respective ages 
of the parties; their earning ability; the duration of and 
the conduct of each during the marriage; their sta- 
tion in life; the circumstances and necessities of each; 
their health and physical condition; their financial cir- 
cumstances as shown by the property they owned at 
the time of the divorce, and whether the property was 
accumulated before or after the marriage; and any and 
all other circumstances bearing upon the question; and 
from all of such elements determine the rights of the 
respective parties. See, Green v. Green, 148 Neb. 19, 
26 N. W. 2d 299; Kroger v. Kroger, 153 Neb. 265, 44 
N. W. 2d 475; Strasser v. Strasser, 153 Neb. 288, 44 N. 
W. 2d 508. 

We have taken into consideration the property of 
the parties, the value placed thereon as shown by the 
evidence, and the indebtedness of the defendant. It 
appears that the plaintiff, under the property settlement 
made by the court, would receive in property and money 
approximately $3,328.23. The defendant, when his in- 
debtedness is subtracted from the gross amount awarded 
to him, would receive $2,867.12, not considering the 
possibility of a settlement of the chattel mortgage against 
the tractor for a less amount than $1,100. While there 
is no hard and fast rule in fixing the amount of alimony, 
we believe the amount awarded the plaintiff from the 
proceeds of the sale of the house is excessive. We con- 
clude the plaintiff is entitled to and should be awarded 
$750 of the proceeds of the sale, and the balance of 
the same should be awarded to the defendant. 

The plaintiff’s attorneys are allowed attorney’s fees 
in the amount of $150 for services rendered in this 
court, to be taxed as costs. 

The decree of the district court is affirmed in all re- 
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spects except as to the property settlement and the cus- 
tody of the minor child, Jerry John McNamee, and the 
district court is directed to enter judgment in con- 
formity with this opinion. 

AFFIRMED AS MODIFIED. 


OuivE C. WALKER ET AL., APPELLEES, Vv. ELLA M. BELL 


ET AL., APPELLANTS. 
47 N. W. 2d 504 


Filed April 19, 1951. No. 32933. 


1. Adverse Possession. The title to land becomes complete in the 
adverse occupant when he and his grantors have maintained an 
actual, continued, notorious, and adverse possession thereof, 
claiming title to the same againsé all persons, for ten years. 

If the adverse possession of the occupant is a con- 

tinuation of the possession of a prior adverse possessor claim- 

ing title, and such occupant claims title from such prior pos- 
sessor, then the possession of the occupant may be tacked to 
that of such prior possessor. 

In determining the rights of an adverse owner, the 

entry and possession of his tenant, expressly authorized to act, 

is the entry and possession of such owner. 

Payment of taxes by the occupant for a series of 

years is a strong circumstance, in connection with others, tend- 

ing to show the adverse holding and the abandonment of the 
property by the holder of the title. 

To determine the acts necessary to constitute adverse 

possession it is sometimes necessary to take into consideration 

the character of the property and the purposes for which it is 
suitable. : 


AprEaL from the district court for Loup County: 
WIiLL1aM F. SprKEs, JupGE. Affirmed. 


William P. Higgins, for appellants. 
A. F. Alder, for appellees. 


Heard before Stmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.taucu, JJ. 
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WENKE, J. 

Olive C. Walker, Frances Clark, and Margaret Walker 
brought this action in the district court for Loup County. 
The purpose of the action is to quiet in them the title to 
certain lands located in Loup County. The trial court 
found generally for the plaintiffs and quieted in them 
the title thereto. Certain of the defendants thereupon 
filed a motion for new trial and, from the overruling 
thereof, have appealed. 

The question presented by the appeal is the suffi- 
ciency of the proof to establish appellees’ ownership of 
the premises by adverse possession. 

The action is properly maintainable by appellees under 
section 25-21,112, R. R. S. 1943. It is equitable in its 
nature and therefore considered here de novo. See, 
Sittler v. Wittstruck, 122 Neb. 452, 240 N. W. 562; Frank 
v. Smith, 138 Neb. 382, 293 N. W. 329, 134 A. L. R. 
458; § 25-1925, R. R. S. 1943. The burden of proof is 
on appellees. See Ferber v. Hines, 111 Neb. 85, 195 
N. W. 889. 

Before reviewing the facts we will set forth certain 
principles which are applicable thereto and ponies 
of the parties’ rights. 

“In Nebraska the law is settled that ihe: operation 
of the statute of limitations is to vest absolute title in 
the occupant, when he has maintained an actual, con- 
tinued, notorious, and adverse possession under claim 
of ownership for the statutory period. (Horbach v. 
Miller, 4 Neb., 31; Gatling v. Lane, 17 Id., 77.)” Lantry 
v. Parker, 37 Neb. 353, 55 N. W. 962. 

“The title to land becomes complete in the adverse 
occupant when he and his grantors have maintained an 
actual, continued, notorious, and adverse possession 
thereof, claiming title to the same against all persons, 
for ten years.” Lantry v. Wolff, 49 Neb. 374, 68 N. W. 494. 

See, also, Conkey v. Knudsen, 135 Neb. 890, 284 N. W. 
737; Frank v. Smith supra; Foltz v. Brakhage, 151 Neb. 
216, 36 N. W. 2d 768. 
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“If the adverse possession of the occupant is a con- 
tinuation of the possession of a prior adverse possessor 
claiming title, and such occupant claims title from 
such prior possessor, then the possession of the joccupant 
may be tacked to that of such prior possessor.” Lantry 
v. Wolff, supra. 

“In determining the rights of an adverse owner, the 
entry and possession of his tenant, expressly author- 
ized to act, is the entry and possession of such owner.” 
Cassens v. Wisner, 122 Neb. 408, 240 N. W. 526. 

“* * * Payment of taxes by the occupant for a series 
of years is a strong circumstance, in connection with 
others, tending to show the adverse holding and the 
abandonment of the property by the holder of the 
title.” Omaha & F. L. & T. Co. v. Barrett, 31 Neb. 803, 
48 N. W. 967. See, also, Dredla v. Patz, 78 Neb. 506, 
‘111 N. W. 136; Twohig v. Leamer, 48 Neb. 247, 67 N. 
W. 152. 

“To determine the acts necessary to constitute adverse 
possession it is sometimes necessary to take into con- 
sideration the character of the property and the pur- 
poses for which it is suitable” Ferber v. McQuillen, 
99 Neb. 280, 156 N. W. 506. 

“* * + a continuous adverse possession does not re- 
quire a continuous occupancy by someone living on 
the land all of the time; nor is the use and occupation 
requisite to the perfection of such title necessarily a 
constant use. Ordinarily the law does not undertake to 
specify the particular acts of occupation by which alone 
title by adverse possession may be acquired since the 
existence and establishment of the continuity must 
necessarily depend greatly on the circumstances of each 
case, and the use to which the property is adapted, the 
actual manner of its use, the circumstances of the occu- 
pant, and to some extent his intention must be con- 
sidered. It is enough, however, that the land be de- 
voted to the ordinary uses of the adverse claimant pro- 
vided the uses are such as to put the true proprietor on 
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notice.” 2C.J.S., Adverse Possession, § 125, p. 681. See, 
also, Lantry v. Parker, supra; Cassens v. Wisner, supra; 
Twohig v. Leamer, supra. 

The lands involved are described as follows: North- 
east quarter of the northeast quarter, west half of north- 
east quarter, south half of northwest quarter, east half 
of southwest quarter, and northwest quarter of south- 
east quarter of Section 8, Township 21 North, Range 
20 West of the 6th P. M. in Loup County, Nebraska. 

The top soil on these lands, consisting of 320 acres, is - 
of a sandy nature and best suited for pasture, although 
30 acres thereof has been broken and put into crops. 
The improvements thereon consisted of a sod house, a 
little frame barn, a granary, a windmill, and a water 
tank. The land was fenced and cross-fenced. 

The taxes assessed and levied against these lands 
for the years 1929 and 1930 became delinquent and re- 
mained unpaid. On November 2, 1931, Harry J. Coffin 
bought two tax sale certificates covering these taxes. 
As such certificate holder he also paid the taxes sub- 
sequently assessed and levied thereon for the years 
1931, 1932, and 1933 when the same became delinquent. 
He began a foreclosure of these certificates and the 
taxes subsequently paid. However, he dismissed such 
action and proceeded to obtain a treasurer’s deed. He 
made application therefor to the county treasurer of 
Loup County. There is evidence that on March 18, 
1936, a deed thereto was issued and executed by said 
county treasurer and left with the county clerk for re- 
cording. Whether there is sufficient evidence upon 
which to base a finding that such instrument was ac- 
tually executed and delivered to Coffin by the county 
treasurer and by him, or his attorney, left with the 
county clerk of Loup County for recording and lost be- 
fore it was actually recorded we need not decide. Suffice 
it to say that Coffin’s subsequent entering into possession 
of the premises by a tenant was made under the im- 
pression that he had a tax title thereto. 
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Coffin leased these premises to Ralph Nelson for the 
period from March 1, 1936, to March 1, 1937. Nelson 
moved onto the premises and took possession thereof in 
the fall of 1935. He lived thereon until sometime in 
March 1937. He paid the rent to Coffin. Coffin paid 
the taxes assessed and levied upon these lands for the 
year 1936. 

Coffin leased these premises to Ray Nelson for the 
period from March 1, 1937, to March 1, 1938. Nelson 
moved onto the premises and took possession thereof 
in the spring of 1937 after Ralph Nelson had moved off. © 
He stayed thereon during the period of his lease. He 
paid the rent to Coffin. Coffin paid the taxes assessed 
and levied on these lands for the year 1937. 

Coffin next leased these premises to James McCarthy. 
McCarthy rented these lands for the years of 1938, 1939, 
1940, 1941, 1942, and 1943. He moved onto the premises 
in the spring of 1938 after Ray Nelson had moved off. 
He lived thereon until April 1, 1944, when he moved off. 
He paid the rent to Coffin. Coffin paid the taxes assessed 
and levied on these premises for the years 1938, 1939, 
1940, 1941, and 1942. No one has paid the taxes assessed 
and levied thereon for the year 1943. 

On February 22, 1944, Coffin sold these lands to 
Robert Rusho for $3 an acre or $960. Of this amount 
$500 was paid at the time of the sale and the balance 
was to be paid when Coffin perfected his title and deeded 
the lands to Rusho. Consequently no deed was given 
thereto. However, Rusho went into possession under 
this contract. The balance of the purchase price has 
never been paid nor were the lands ever deeded by 
Coffin to Rusho. 

Rusho owned other lands adjoining this tract. He 
put these lands in with his pasture. He had a tenant 
on his other lands. After he put these lands in with his 
other lands he leased all of it to his tenant who paid 
rent for the use thereof. Rusho paid the taxes assessed 
and levied on these lands for the years 1944 and 1945 
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except that the taxes on the southeast quarter of the 
southwest quarter thereof for the year 1944 were paid 
by J. M. Hyde. 

Rusho sold the southeast quarter of the southwest 
quarter of this tract to J. M. Hyde. Just when this 
sale was made is not too clearly shown by the record. 
Hyde paid the taxes assessed and levied on this 40-acre 
tract for the years 1944, 1946, 1947, 1948, and 1949. The 
purchase price was $160 but no part of this amount was 
paid. It is to be paid whenever Rusho delivers a deed 
thereto to Hyde. Rusho did not deliver his deed to Hyde 
as he was waiting for Coffin to perfect his title and deed 
the premises to him. Hyde, however, went into pos- 
session of this 40-acre tract by putting it in with his 
land which is adjoining. 

Rusho sold the remaining 280 acres of these lands to 
Leonard Fowler. This was in October 1945. He sold 
Fowler a 1,000-acre tract of which the 280 acres was a 
part. Fowler made a down payment on the purchase 
price and went into possession of the entire tract. He 
has been in possession thereof ever since, using the 280 
acres as pasture. Rusho did not deliver a deed to the 
premises to Fowler. He put his deed in escrow, de- 
livery of which was to be made when Coffin perfected 
his title and deeded the lands to him. Fowler has paid 
the taxes assessed and levied on these 280 acres for the 
years 1946, 1947, 1948, and 1949. 

The record shows that after 1935, and up until this 
action was brought, none of the appellants have ever 
made a claim to these premises or any part therof. 

Coffin died on February 26, 1946. At the time of his 
death he had not perfected his title to these lands nor 
had he deeded them to Rusho. Rusho still owes the 
balance of the purchase price. This action is by the ap- 
pellees, who are the only heirs of Coffin. They are 
bringing it for the purpose of perfecting title so they 
can carry out the contract Coffin made with Rusho. 
The record, viewed in the light of the principles herein- 
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before set forth, is sufficient to sustain appellees’ claim 
of ownership by reason of an adverse holding for the 
statutory period. 

We therefore affirm the decree of the trial court 
quieting appellees’ title in and to the lands hereinbefore 
described. 

AFFIRMED. 


Vinton P. HESTER, APPELLANT, v. ADAH HESTER YOUNG 


ET AL., APPELLEES. 
47 N. W. 2d 515 


Filed April 19, 1951. No. 32962. 


1. Pleading. The correctness of the ruling of the district court 
sustaining a demurrer to a petition must be determined by con- 
sideration only of the facts well pleaded therein and any rea- 
sonable intendments implied from them. 

2. Adoption of Children. Adoption proceedings are judicial and 
a decree of adoption of a county court is a judgment that may 
not be assailed collaterally except for lack of jurisdiction of 
the court. 

In the absence of a provision stating special terms 
and conditions of inheritance by an adopted child from an 
adoptive parent, in the petition for, consent to, and the decree 
of adoption, as permitted by the statute referred to in the opin- 
ion, the adopted child has only the rights of inheritance of a 
natural child born in lawful wedlock. 
In adoption proceedings had by virtue of the statute 
to which reference is made in the opinion, the petition, the 
consent, and the decree are the measure of rights thereunder, 
all antecedent agreements in relation thereto are merged in the 
decree, and it may not be shown in a collateral action that 
there were understandings of the parties concerned antedating 
the proceedings inconsistent with the decree of adoption. 

A decree of adoption which does not obligate the 

adoptive parents to give the adopted child any more property 

than if he had been born to them in lawful wedlock does not 
restrict the right of the parents to dispose of their property 
by deed or will. 


APPEAL from the district court for Dundy County: 
Epmunp P. Nuss, Jupce. Affirmed. 
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D. E. Owens, and Colfer, Russell & Colfer, for appellant. 


Hines & Hines, Stevens & Scott, Van Pelt, Marti & 
O’Gara, and Stewart & Stewart, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


Bos.tauauH, J. 

The object of this action is specific performance of 
an alleged oral pre-adoption contract made by Hector 
Piedalue on behalf and for the benefit of his minor son, 
the appellant, with Elmer E. Hester and Minnie B. 
Hester, husband and wife, claimed to have been fully 
performed by appellant and his father and violated by 
Elmer E. Hester. 

General demurrers of each of the appellees to the 
petition of appellant were sustained, and the action dis- 
missed. This appeal is from the judgment of dismissal. 

The petition contains allegations that: Appellant was 
born on February 8, 1917. His mother died a few days 
thereafter. He was surrendered to the care and custody 
of Elmer E. Hester and Minnie B. Hester, and lived with 
and was cared for in their home until the month of 
April 1929, at which time an oral agreement was made 
between them and the father of appellant for and on 
his behalf, that in consideration of the relinquishment 
by the father of his rights to and dominion over his 
child and the consent by the father to the adoption of. 
the child by Elmer E. Hester and Minnie B. Hester, they 
would legally adopt the child by formal proceedings in 
Dundy County, Nebraska, and upon the death of either 
or both of them they “would leave to the plaintiff (ap- 
pellant) a child’s share in their respective estates; and 
that upon the death of the survivor of them, they would 
make him the sole heir of their property unless other 
children were born to * * * or adopted by them.” His 
father on April 25, 1929, in writing, relinquished his 
rights to and dominion over appellant and consented 
to his unrestricted adoption by Elmer E. Hester and 
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Minnie B. Hester, except it was provided therein that 
if they should die before appellant reached the age of 
21 years, the care, custody, and control of appellant 
should revert to his father. Proceedings were instituted 
in the county court of Dundy County, Nebraska, on 
April 25, 1929, for the adoption of appellant, and a 
decree was rendered therein on May 11, 1929, adjudging 
that appellant should be and was fully and legally 
adopted by Elmer E. Hester and Minnie B. Hester, hus- 
band and wife, with legal rights as if he had been born 
to them in lawful wedlock, subject only to the condition 
that if they should die before appellant attained the 
age of 21 years, his care, custody, and control should 
revert to his father. The decree of adoption is and has 
been since in full force and effect. Appellant lived with 
his adoptive parents in their home and maintained in 
reference to them the status of an affectionate, devoted, 
obedient, and helpful son until the year of 1941, at which 
time he was married. He assisted his adoptive parents 
in the conduct and operation of their farms and ranches 
and at all times recognized and fulfilled the obligations 
which he owed them as a son without compensation 
until the year 1944, at which time with the consent of 
Mr. Hester he moved to and took up his residence at 
Crete, Nebraska. The adoptive parents from the time 
of the adoption until their respective deaths recognized 
appellant as their son, and exercised over him par- 
ental rights, supervision, and direction, and exacted from 
him obedience, respect, and performance of duties as- 
signed to him or incumbent upon him as their son. 
Minnie B. Hester died about the 18th of May 1943, 
intestate. Her heirs were Elmer E. Hester and appellant, 
and the property then owned by her was distributed 
and assigned to them. Elmer E. Hester organized the 
Sarah Ann Hester Memorial Home, a corporation, in 
1944, and the Elmer E. Hester Foundation, of Benkelman, 
Nebraska, a corporation, in 1947. After the organization 
of these corporations he conveyed to them respectively 
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until 1948, without consideration and with the intention 

and for the purpose of defeating the right of inheritance 
of appellant, valuable and extensive real and personal 
property in violation of the contract made by him and 
his wife with the father of appellant. Elmer KE. Hester 
died September 18, 1949, testate. His will has been ad- 
mitted to probate and by its terms devised all of his prop- 
erty, consisting of valuable personal property and a large 
amount of real estate, to the appellees, other than Adah 
Hester Young as the executrix of his last will and testa- 
ment. The adoptive father bestowed none of his prop- 
erty upon appellant prior to his death or by his will. 

Appellant asks that the contract alleged be estab- 
lished, confirmed, and enforced; that the conveyances 
and transfers of property to the corporations be set 
aside; that the title thereto and to the property owned by 
the deceased at the time of his death be quieted and 
confirmed in appellant; and that surrender of the prop- 
erty to appellant be ordered by the court. 

The appeal presents for determination the correct- 
ness of the ruling of the district court on the demurrers 
to the petition and the judgment of dismissal. This 
must be explored and concluded by a consideration of 
the allegations of fact well pleaded, and any reasonable 
and fair intendments implied from them. These must 
be accepted as true. Koehn v. Union Fire Ins. Co., 152 
Neb. 254, 40 N. W. 2d 874; Horrigan v. Quinlan, 149 
Neb. 538, 31 N. W. 2d 430. 

The oral contract sought to be enforced was made 
prior to the proceedings for adoption of appellant. It 
is pleaded by him that these were had in the county 
court of Dundy County and were completed in the month 
of May 1929. Their regularity, effectiveness, and finality 
are not only not assailed, but are alleged. The adoption 
statute of the state at the time of the adoption required a 
petition to be filed by any person desiring to adopt an 
infant in the county court of the county of the residence 


VoL. 154] JANUARY TERM, 1951 231 


Hester v. Young 


of the petitioner. It could, if there were any agreements, 
“* * * state the terms and conditions on which the adop- 
tion is desired to be made.” A consent in writing by the 
person authorized to agree to the adoption had to be 
filed before there could be a decree in the matter. 
There was permission for stating therein “the terms and 
conditions on which the consent is given.” If it was 
the conclusion of the court after hearing that it was for 
the best interest of the child that the adoption be had, 
it was required that “a decree of adoption shall be en- 
tered in accordance with the terms and conditions of 
said consent and petition.” §§ 43-105, 43-106, and 43- 
108, Comp. St. 1929. The effect of the adoption was 
stated in the statute as follows: “Unless the terms and 
conditions in such consent and petition otherwise pro- 
vide, the person or persons adopting, and the child 
adopted shall after adoption, sustain toward each other 
the usual relation and the adopted child shall have be- 
stowed upon him or her equal rights, privileges and 
immunities of children born in lawful wedlock, of par- 
ent and child, and shall have all the right and be sub- 
ject to all the duties of that relation, * * *.” § 43-109, 
Comp. St. 1929. 

The contents of the petition for adoption are not dis- 
closed by the petition in this case, but it may be pre- 
sumed that they observed the statute and were con- 
sistent with the decree of adoption. The consent was 
given and executed by the natural father of appellant 
and contained one condition upon which it was given: 
“that said child shall be adopted by said Elmer E. Hester 
and Minnie B. Hester, ‘husband and wife with the under- 
standing that in the event that both of them should pass 
away before the said minor child shall have attained the 
age of twenty-one years, the care and custody and con- 
trol of said child shall revert to me.” The decree of 
adoption was made upon this condition but was other- 
wise unrestricted. The effect of the condition was ex- 
hausted when appellant reached the age of 21 years, be- 
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cause his adoptive parents were then living, and the 
rights of the parties then existed as if no condition had 
been stated in the petition, the consent, or the decree. 
The rendition of the decree of adoption by the county 
court was a judicial act, has all the force and effect of a 
judgment, and may not be collaterally attacked. Fer- 
guson v. Herr, 64 Neb. 659, 94 N. W. 542; In re Estate 
of Zehner, 130 Neb. 375, 264 N. W. 891; Annotation, 16 
A. L. R. 1024. See, also, Stone v. Stone, 119 Neb. 45, 226 
N. W. 807; Milligan v. McLaughlin, 94 Neb. 171, 142 
N. W. 675, 46 L. R. A. N.S. 1134. 

Appellant does not allege that the petition, the con- 
sent, or the decree in the adoption proceedings con- 
tained the terms or conditions of the special contract 
between Elmer E. Hester and Minnie B. Hester and the 
father of appellant for his benefit and now sought to be 
enforced by him. In the absence of any provision in 
these of special terms and conditions of inheritance by 
appellant, he has only the rights of a natural child born 
in lawful wedlock. Any obligation entered into before 
the adoption for greater rights for appellant in or to 
the property of the adoptive parents than he acquired 
by the adoption was made ineffective and unenforceable 
by the adoption in the manner and form exhibited by 
the petition in this case. Appellant had only the rights 
of inheritance from his adoptive parents that he would 
have had if he had been their natural child. The prin- 
ciples announced by this court, applied to this case, 
justify a conclusion that appellant has not pleaded a 
cause of action. The effect of these decisions is that 
adoption proceedings in this state are judicial; that the 
petition, consent, and decree are the measure of rights 
acquired by adoption; that all antecedent agreements in 
reference thereto are exhausted and made ineffective by 
the adoption; and that it may not be shown in a collateral ° 
assault on the decree of adoption that there were ante- 
cedent terms and conditions in conflict with the decree. 
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In re Estate of Enyart, 116 Neb. 450, 218 N. W. 89; In re 
Estate of Grinnell, 117 Neb. 332, 220 N. W. 583; Ferguson 
v. Herr, supra. ; 

In In re Estate of Enyart, supra, the court said: “The 
legislature creates and may take away the right to in- 
herit. It is within the power of the legislature to con- 
fer the right of inheritance upon adopted children or 
adoptive parents, as well as upon natural children and 
parents. If there are no restrictions, limitations or con- 
ditions in the adoption, our statute of adoption creates 
the legal relation of parent and child and gives to the 
adoptive parent and the adopted child all of the rights 
that pertain to that relation by virtue of the statute of 
descent.” See, also, Jones v. Blankenburg, (Cal.) 94 
P. 2d 92; McLean v. McAllum, 131 Miss. 234, 95 So. 309. 

It was the legal right of Elmer E. Hester to dispose 
of his property by transfer and conveyance or by will 
and thereby disinherit his adopted son. It is generally 
recognized that an adopted child acquires, in the absence 
of special terms or conditions beyond those provided by 
statute, only the rigMts which a natural child born in 
lawful wedlock would have and no more, that like a 
natural child he may be disinherited and cut off from 
any share in the estate of the adoptive parents. In 
Pohle v. Nelson, 108 Neb. 220, 187 N. W. 772, it is said: 
“A contract with a child or a decree of adoption, which 
does not obligate the parents to give the child any more 
than one born to them in lawful wedlock, does not re- 
strict the rights of the parents to dispose of their prop- 
erty by deed or will.” See, also, Pemberton v. Perrin, 
94 Neb. 718, 144 N. W. 164, Ann. Cas. 1915B 68; Tuttle 
v. Winchell, 104 Neb. 750, 178 N. W. 755, 11 A. L. R- 
814; Brown v. Blesch, 270 Mich. 576, 259 N. W. 331, 
97 A. L. R. 1012; Odenbreit v. Utheim, 131 Minn. 56, 
154 N. W. 741, L. R. A. 1916D 421; 1 Am. Jur., Adoption 
of Children, § 60, p. 660. 

The demurrers to the petition of appellant were prop- 
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erly sustained and-the judgment of dismissal should 
be, and it is affirmed. 
AFFIRMED. 


STATE oF NEBRASKA EX REL. M. O. BATES, APPELLANT, V. 


J. W. MorRGAN ET AL., APPELLEES. 
47 N. W. 2d 512 


Filed April 19, 1951. No. 32968. 


1. Counties: Taxation. Sections 23-143 and 28-144, R. S. 1943, 
impose a mandatory duty upon a county board to set off and 
deduct from any account or claim presented to it for allowance 
the amount of delinquent personal taxes assessed against the 
person, firm, or corporation in whose favor such account or 
claim has been presented and allowed. 

2. Mandamus. Mandamus may issue against a public officer to 
compel him to act, when: (1) The duty is one imposed upon 
him by law; (2) the duty still exists at the time the writ is 
applied for; and (8) the duty to act is clear. 


3. Mandamus is not a preventive remedy but essentially 
a coercive writ, one that commands performance of a duty and 
not desistance therefrom. 

4, Mandamus should be denied where it appears that 


the acts sought to be coerced are unauthorized or forbidden by 
law, or where they tend to aid or promote an unlawful purpose, 
and such a writ will not issue when the act commanded would 
result in violation of a statute. 


AppEAL from the district court for Dawson County: 
Isaac J. NISLEY, JuDGE. Affirmed. 


M. O. Bates, for appellant. 
John M. Neff and Hugh Stuart, for appellees. 


Heard before Smumons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 

Relator, county judge, brought this mandamus action 
seeking to require respondents to issue and deliver to 
him a warrant for the sum of $39.23, the amount set 
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off and deducted by the county board from his April 
1950 salary claim in payment of his delinquent personal 
taxes. An alternative writ issued and respondents 
answered, whereupon the cause was tried on its merits 
and a judgment was entered, finding and adjudging the 
issues generally for the respondents, denying the writ, 
and dismissing the action with costs taxed to relator. 
Upon the overruling of relator’s motion for new trial, 
contending that the judgment was not sustained by the 
evidence but contrary thereto and contrary to law, he 
appealed, assigning like reasons for reversal. We con- 
clude that the assignments have no merit. 

The facts are stipulated. On April 29, 1950, relator 
filed a duly verified claim for his salary as county judge 
of Dawson County. The amount of such claim was 
$300, from which there was concededly deductible $19.90 
as withholding tax, leaving a balance due relator of 
$280.10. On May 1, 1950, the claim was duly allowed in 
full. On that date, relator by his own stipulation “did 
owe the County of Dawson delinquent personal taxes in 
the amount of $39.23.” Therefore, on May 1, 1950, a 
warrant payable to relator was issued and delivered to 
him for the amount of $240.87, which warrant he cashed 
in the office of the county treasurer on May 2, 1950. 
On the face of such warrant appeared the prior de- 
duction of “1948 Tax $39.23 Tax $19.90.” Also on May 
1, 1950, a warrant payable to the county sheriff was 
issued and delivered to the sheriff for the amount of 
$39.23, bearing the notation upon its face “for the 1948 
tax of M. O. Bates, Lexington, Nebr.” Concededly, 
such warrant was in payment and satisfaction of relator’s 
delinquent personal taxes as a set-off deducted from 
relator’s salary claim theretofore allowed. Thereafter, 
the sheriff paid such taxes to the county treasurer, who, 
on June 2, 1950, mailed a receipt therefor to relator 
verifying payment thereof by him. Such receipt in- 
cluded a distress fee. On June 28, 1950, relator filed 
this action. 
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Relator’s primary contention was that the action of 
the county board in the allowance of his claim for sal- 
ary fixed by statute was a ministerial as distinguished 
from a quasi-judicial act, and as such was not a claim 
ex contractu requiring audit and allowance as provided 
by section 23-135, R. S. 1943, which also provided a 
remedy by appeal to the district court, and that sections 
23-143 and 23-144, R. S. 1943, being simply provisions 
exclusively relating to and regulating the exercise of 
section 23-135, R. S. 1943, had no application to his 
salary claim. Upon that premise, he contended that 
his remedy was mandamus and that his delinquent per- 
sonal taxes could not be set off and deducted from his 
claim for salary. We conclude that the contention has 
no merit. 

It is conceded that the allowance of relator’s claim 
for statutory salary was ministerial. In that connection, 
we are not required to discuss or decide whether or not 
the action of the county board in setting off and deduct- 
ing relator’s delinquent personal taxes was quasi-judicial 
in character and appealable to the district court, thus 
providing relator with an adequate remedy at law, there- 
by making mandamus unavailable, as indicated in State 
ex rel. Ensey v. Churchill, 37 Neb. 702, 56 N. W. 484, 
reaffirmed in State ex rel. Garton v. Fulton, 118 Neb. 
400, 225 N. W. 28. 

Rather, we decide the case upon its merits as a man- 
damus action, bearing in mind that sections 23-143 and 
23-144, R. S. 1943, are mandatory provisions, intended 
as a summary aid in the collection of delinquent per- 
sonal taxes in all cases where the county is indebted to 
a delinquent. It will be noted that relator’s claim was 
not disallowed, either in whole or in part. Rather, it 
was allowed in toto, and subsequently in substantial 
conformity with the afore-cited sections, relator’s ad- 
mittedly delinquent personal taxes were then set off 
and deducted therefrom before his warrant was issued. 
State ex rel. Leidigh v. Johnson, 92 Neb. 736, 139 N. W. 
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669; State ex rel. Hershiser v. Holt County, 89 Neb. 445, 
131 N. W. 960. 

In his brief, relator argued that respondents had failed 
to show that they first “procured from the county treas- 
urer a certificate of the amount of delinquent personal 
taxes assessed against relator.” In that connection, we 
find no mention of such contention in relator’s petition 
or elsewhere in the record. Under such circumstances, 
we cannot take judicial notice of or consider any such 
contention. See State ex rel. Leidigh v. Johnson, 
supra, wherein a similar contention was held to have no 
merit. Therein it was concluded that a strict construc- 
tion should not be indulged in when the requirements 
of law had been substantially followed. It is sufficient 
here to say that the county board in some manner, we 
may assume by virtue of distress, as indicated by the 
receipt mailed to relator by the county treasurer, be- 
came officially apprised of relator’s admittedly delin- 
quent taxes, and that they were paid to the county 
treasurer with the amount set off and deducted from 
relator’s claim, who receipted therefor to relator as 
provided by statute. Certainly on May 1, 1950, when 
relator received his warrant, he had ample notice of such 
set-off and deduction, and the reason therefor. Relator’s 
contention should not be sustained. 

In the light of the foregoing situation, we have exam- 
ined the applicable statutes. Section 23-106, R. S. 1943, 
provides: “The county board shall manage the county 
funds and county business except as otherwise specifi- 
cally provided.” Section 23-109, R. S. 1948, provides: 
“The county board shall have power to examine and 
settle all accounts against the county, and accounts con- 
cerning receipts and expenditures of the county.” Sec- 
tion 23-143, R. S. 1943, provides: ‘“The county board of 
any county, whenever the account or claim of any per- 
son, firm or corporation against the county is presented 
to them for allowance, shall procure from the county 
treasurer a certificate of the amount of delinquent per- 
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sonal taxes assessed against the person, firm or corpo- 
ration in whose favor the account or claim is presented, 
and shall deduct from any amount found due upon such 
account or claim the amount of such tax, and shall forth- 
with issue a warrant for the balance remaining, if any.” 
(Italics supplied.) Section 23-144, R. S. 1943, provides: 
“For any such delinquent personal taxes so set off and 
deducted from any such account or claim, the board 
shall issue an order to the county treasurer directing 
him to draw from the same fund out of which said ac- 
count or claim should have been paid the amount of 
said delinquent taxes so set off or deducted, and apply 
the same upon said delinquent personal taxes in satis- 
faction thereof; and the said treasurer shall, upon appli- 
cation, receipt therefor to the person whose taxes are 
so satisfied.” 

Section 26-127, Comp. St. 1929, now section 23-143, R. 
S. 1943, was originally permissive or discretionary. How- 
ever, that section was amended by Laws of Nebraska, 
1933, c. 126, p. 501, entitled: “AN ACT to amend Sec- 
tion 26-127, Compiled Statutes of Nebraska, 1929, relating 
to revenue; to provide that delinquent personal taxes 
shall be set off and deducted from any account or claim 
presented to the governing bodies of counties, cities, 
villages, school districts or other governmental subdivi- 
sions of the State of Nebraska; to repeal said original 
section; and to declare the provisions of this Act to be 
cumulative.” In conformity therewith, the set-off and 
deduction of delinquent personal taxes from the account 
or claim of any person in the manner provided by such 
section was made mandatory by section 1 of said 1933 
act. Likewise, by section 2 thereof, now section 77-1771, 
R. R. S. 1943, which includes the mandate of section 
23-144, R. S. 1943, such mandate was extended to in- 
clude the set-off and deduction of delinquent personal 
taxes from the account or claim of any person presented 
for allowance, not only by county boards but also by 
“any city, village, school district, or other governmental 
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subdivision of the state.” In addition, section 4 thereof, 
now preserved by section 49-613, R. S. 1948, specifically 
provided: “The several provisions of this Act shall be 
deemed cumulative and the authority herein granted to 
county boards, and to the governing authorities of cities, 
villages, school districts or other governmental subdivi- 
sions of the state shall not be limited or made inoperative 
by any existing statute.” (Italics supplied.) Thus it 
appears without question that sections 23-143 and 23-144, 
R. S. 1943, were clearly not only intended to impose a 
mandatory duty but also to have application to any 
account or claim presented to the county board for 
allowance. 

Viewed in that light, relator’s action, in order to pre- 
vail, would require the county board not to observe 
and perform their statutory duty, but to disobey it. 
Mandamus will not lie for such a purpose. 

Section 25-2156, R. R. S. 1943, insofar as important 
here, provides: “The writ of mandamus may be issued 
to any inferior tribunal * * * board or person, to compel 
the performance of an act which the law specifically 
enjoins as a duty resulting from an office, trust or 
station.” 

This court has held that mandamus may issue against 
a public officer to compel him to act, when:: (1) The 
duty is one imposed upon him by law; (2) the duty still 
exists at the time the writ is applied for; and (3) the 
duty to act is clear. State ex rel. Cashman v. Carmean, 
138 Neb. 819, 295 N. W. 801. This court has also held 
that a peremptory writ of mandamus should be issued 
only where the legal right to-it is clearly shown. State 
ex rel. Evans v. Brown, 152 Neb. 612, 41 N. W. 2d 862. 

The general rule is that mandamus is not a preventive 
remedy but essentially a coercive writ, one that com- 
mands performance of a duty and not desistance there- 
from. 34 Am. Jur., Mandamus, § 2, p. 809, § 8, p. 813. 

It is also generally the rule that mandamus should be 
denied where it appears that the acts sought to be coerced 
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are unauthorized or forbidden by law, or where they 
tend to aid or promote an unlawful purpose, and such 
a writ will not issue when the act commanded would 
result in violation of a statute. 55 C. J. S., Mandamus, 
§ 10, p. 35; 38 C. J., Mandamus, § 29, p. 556. 

Since to award relator a writ of mandamus as prayed 
would give the applicable statutes no force and effect, 
and in fact would enjoin performance of a mandatory 
duty imposed by statute upon respondents, it was prop- 
erly denied. 

For the reasons heretofore stated, the judgment of 
the trial court should be and hereby is affirmed. 

AFFIRMED. 


In rE EstaTE oF ALVIN A. BINGAMAN, DECEASED, JULIAN 
L. PETERSON, APPELLEE, V. ESTATE OF ALVIN A. BINGAMAN, 
DECEASED, APPELLANT, JOHN P. MAINELLI, DOING BUSINESS 


AS MAINELLI CONSTRUCTION COMPANY, APPELLEE. 
47 N. W. 2d 435 


Filed April 19, 1951. No. 32995. 


1. Appeal and Error. The initial period provided by statute 
within which an appellant may reduce his exceptions to writ- 
ing is 40 days from the date notice of appeal is filed in the dis- 
trict court. 

This period may be extended not beyond an additional 

40 days by the judge who tried the case upon showing of due 

diligence by appellant. 

An application for an extension of time to secure a 

proposed bill of exceptions and the order granting it may be 

made after the first 40 days and during the additional time 
granted. : 


The Supreme Court has jurisdiction to grant time ad- 
ditional to the 80 days from the date of the filing of notice 
of appeal within which appellant may prepare a bill of 
exceptions. 

A prerequisite to the exercise of this authority is that 
the litigant has promptly, diligently, and as effectually as pos- 
sible pursued the procedure for securing the bill during the 80 
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days and having it settled within the 110 days allowed from 
the giving of notice of appeal. , 

An application for an extension of time may not be 
made in this court until after 80 days from the filing of the 
notice of appeal. 

A situation justifying an exercise of the authority to 
extend the time to secure a bill of exceptions is one beyond the 
capacity and power of the appellant to have prevented. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JUDGE. Motion for extension of 
time to secure bill of exceptions denied. Motion extend- 
ing time for preparation and filing of brief granted. 


Cranny & Moore, for appellant. 
David D. Weinberg and G. H. Seig, for appellees. 


Heard before Smwmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.Laucu, JJ. 


Bos.aueH, J. 

A motion for an order granting appellant additional 
time within which to complete and have allowed a bill 
of exceptions has been submitted herein. 

The initial period: within which an appellant may re- 
duce his exceptions to writing is 40 days from the date 
notice of appeal is filed. § 25-1140, R. R. S. 1943; Cozad 
v. McKeone, 149 Neb. 833, 32 N. W. 2d 760. If he has 
acted promptly but has failed, without fault on his part, 
to secure a proposed bill of exceptions, the judge who 
tried the case is empowered, upon showing of due dili- 
gence, to extend by order entered in the case the time 
allowed by the statute above referred to, but not beyond 
an additional 40 days. This may be done after the first 
40 days and during the additional time granted. § 25- 
1140.07, R. R. S. 1943; Markel v. Glassmeyer, 132 Neb. 
716, 273 N. W. 33. 

An appellant is required by the statute, in the ab- 
sence of intervention by this court, to reduce his ex- 
ceptions to writing within a maximum of 80 days from 
the date the notice of appeal is filed, and the proposed 
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bill of exceptions must be served on any adverse party 
to be bound thereby within 10 days from the time per- 
mitted for securing it. §§ 25-1140.03 and 25-1140.04, 
R. R. S. 1943. It must be returned to appellant within 
10 days of the date of the service and be allowed and 
settled by the court within 10 days thereafter. § 25- 
1140.05, R. R. S. 1943. 

This court has jurisdiction to grant time additional 
to the 80 days from the filing of the notice of appeal 
within which to prepare a bill of exceptions, by virtue 
of the provision that: “Thereafter, a further extension 
of time may be granted by the Supreme Court upon 
application and showing of good cause therefor.” § 25- 
1140.07, R. R. S. 1943. A prerequisite to the exercise 
of the authority granted by this provision is that the liti- 
gant has promptly, diligently, and as effectually as the 
situation permitted, pursued the procedure for securing 
a bill of exceptions during the 80 days allowed from 
the giving of notice of appeal. Until this has been done 
and the time therefor has expired, there is no right of 
application in any manner to this court because of the 
quoted provision, and the court has no power because 
thereof to grant appellant a further extension of time. 
The power given the court by this legislation was not in- 
tended as another method of securing a bill of excep- 
tions to be resorted to whenever desired, but to prevent 
injustice in an exceptional case in which an emergency, 
not caused or contributed to by appellant, has made it 
impossible for him to secure a bill of exceptions within 
the maximum periods above stated. It was not intended 
as a means of relief from the result of negligence, in- 
attention, and delay. A situation justifying interven- 
tion of the court by virtue of this provision must be one 
beyond the capacity and power of the applicant to have 
prevented. The good cause demanded as a condition of 
further grant of time means the occurrence of some- 
thing outside of the control of the litigant. Bryant v. 
State, 153 Neb. 490, 45 N. W. 2d 169. 


VoL. 154] JANUARY TERM, 1951 243 


In re Estate of Bingaman 


The notice of appeal was filed on January 16, 1951. 
The motion under consideration was filed March 29, 
1951, and was submitted April 2, 1951. An extension of 
time for securing the bill of exceptions granted by the 
district court expired with April 6, 1951. The substance 
of the showing in support of the motion is that the bill 
of exceptions would be completed and delivered to ap- 
pellant not later than that date. An application to this 
court for an extension of time may not be made before 
the expiration of 80 days from the date notice of appeal 
is filed. It may, and to be effective must be made and 
presented to the court as promptly thereafter as the 
situation will permit, and it must be supported by defi- 
nite, detailed, and convincing evidence that the appli- 
cant has used due diligence and because of circum- 
stances beyond his control he has been unable to secure 
a draft of bill of exceptions or to have it settled. The 
submitted motion was prematurely made and insuffi- 
ciently supported by evidence and must be denied. 

The request of appellant for an extension of time 
within which to prepare and file a brief herein should 
be granted. 

The motion of appellant for an extension of time 
within which to prepare a bill of exceptions should be, 
and it is denied. The appellant should be, and is given 
until June 15, 1951, within which to prepare and file a 
brief herein. 

MOTION FOR EXTENSION OF TIME TO 
SECURE BILL OF EXCEPTIONS DENIED. 
MoTION EXTENDING TIME FOR PREPARA- 
TION AND FILING OF BRIEF GRANTED. 


AMENDMENT TO SECTION 7c, PART I, REVISED 
RULES OF THE SUPREME COURT OF NEBRASKA. 


To clarify the Rules of Practice of the Supreme Court 
to conform with the foregoing opinion, section 7c, Part 
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I, of the Revised Rules of Practice of the Supreme Court 
of Nebraska, is amended to read as follows: 

An application for further extension of time within 
which to prepare a bill of exceptions pursuant to sec- 
tion 25-1140.07, R. R. S. 1943, may not be filed in this 
court until 80 days after the date notice of appeal is 
filed in the district court, and it must be filed in this 
court within 30 days thereafter. The application must 
be supported by detailed and convincing proof of facts 
showing that applicant has used due diligence and has 
been unable to secure a draft of bill of exceptions by 
circumstances beyond his control or power to have 
prevented. The “showing of good cause” for the appli- 
cation must, if it is possible for applicant to secure it, 
include a statement under oath of the court reporter 
who took the testimony setting forth the date he was 
requested to prepare a transcript of the evidence and all 
the facts in detail why it has not been possible for him 
to prepare it within the time provided by statute, as 
extended by the trial court. If the statement of ‘the 
reporter cannot be secured, the facts constituting the 
reason therefor must be exhibited under oath by the 
applicant, and if sufficient cause for the absence thereof 
is not shown, the application for extension will be denied. 


STATE OF NEBRASKA EX REL. FRED EBKE, RELATOR- 
APPELLANT, V. BOARD OF EDUCATIONAL LANDS AND 
FUNDS OF THE STATE OF NEBRASKA ET AL., 
RESPONDENTS-APPELLEES. 

47 N. W. 2d 520 
Filed April 26, 1951. No. 32907. 


1. Constitutional Law: Public Lands. The public school lands of 
the state are held in trust for educational purposes by the terms 
of Article VII, section 9, of the Constitution of this state. 

2. Public Lands: Trusts. As a trustee of the public school lands 
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and the income derived therefrom, the state is required to ad- 
minister the trust estate under the rules of law applicable to 
trustees acting in a fiduciary capacity. 

A breach of the duties and functions imposed 
upon the state as a trustee by virtue of its constitutional status 
as such is a violation of the Constitution itself. 

The Legislature is authorized to provide by 
statute the terms upon which the public school lands of the state 
may be leased, but such terms must be consonant with the duties 
and functions of a trustee acting in a fiduciary capacity. 

The state as trustee owes the beneficiaries of 
the trust its undivided loyalty and good faith, and its acts must 
be in the sole interest of such beneficiaries. 

An act of the Legislature dealing with trust 
property of which the state is the trustee constitutes a breach 
of trust where it appears that it substantially benefits a special 
class of persons at the expense of the trust estate. 

A legislative act which fixes the valuation of 
the public school lands of the state on an arbitrary basis with- 
out regard to its fair market value and requires the Board of 
Educational Lands and Funds to renew the leases of existing 
lessees on such basis, is violative of the duties of the trustee in 
conferring special benefits on such lessees to the detriment of the 
beneficiaries of the trust. 

It is the duty of a trustee to obtain a maximum 
return to the trust estate from the trust properties under its 
control, subject to the taking of necessary precautions for the 
preservation of the trust estate. 

The loss of maximum income properly per- 
mitted by a trustee must bear a reasonable relation to the risks 
sought to be avoided. A trustee may not permit an unreasonable 
loss of income in protecting the trust res where the loss is out of 
all proportion to the risk and where the protection of the trust 
res is, or can be, otherwise amply guarded against. 
Constitutional Law: Public Lands. Sections 72-240 and 172- 
240.01, R. R. S. 1948, are violative of the duties and functions of 
a fiduciary trustee and, as such, contravene Article VII, section 
9, of the Constitution of Nebraska. 


APPEAL from the district court for Lancaster County: 


Rap P. Witson, JupGe. Reversed. 


Paul W. White, for appellant. 
Clarence S. Beck, Attorney General, Robert A. Nelson, 


and Peterson, Devoe & Ackerman, for appellees. 
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Heard before Smmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGH, JJ. 


CaRTER, J. 

Relator filed his petition for a declaratory judgment 
in the district court for Lancaster County to obtain a 
construction and to test the validity of Chapter 235, Laws 
1947, and Chapter 212, Laws 1949, both of which re- 
late to the appraisal and leasing of public school lands. 
The trial court found against the relator and dismissed 
the action. The relator appeals. 

The record shows that the Commissioner of Public 
Lands and Buildings leased Section 36, Township 13, 
Range 44, to one W. E. Scott on December 31, 1924, 
for a period of 25 years. On July 2, 1947, shortly after 
the effective date of Chapter 235, Laws 1947, the lease 
was assigned to the intervener, Ramey C. Whitney, for 
a consideration of $10,000. On July 12, 1949, approxi- 
mately six months prior to the expiration of the lease 
by its terms, the relator filed his application for a lease 
on the property. The application contained an offer to 
pay $2,500 as a cash bonus for the lease in excess of the 
annual rental fixed by the then existing lease. Proper 
tenders were made. Relator also filed objections to 
the application of Whitney for a renewal of the lease 
with the Board of Educational Lands and Funds. The 
board overruled the objections to Whitney’s applica- 
tion, denied relator’s application, and granted Whitney’s 
application for a renewal of the lease previously held 
by him by assignment. The evidence shows that both 
the relator and the intervener Whitney were qualified 
applicants under the statute dealing with the renewal 
of school land leases. The offer of a cash bonus of 
$2,500 by the relator over and above the annual rental 
fixed by the board is established by the record. The 
sole reason given by the board for rejecting the applica- 
tion of relator was the requirements of Chapter 225, 
Laws 1947, as amended by Chapter 212, Laws 1949, 
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which now appear, insofar as they are applicable to this 
litigation, as sections 72-233, 72-240, 72-240.01, 72-240.02, 
72-240.03, 72-240.04, 72-240.05, and 72-240.06, R. R.S. 1943. 
It is the contention of the board, and the contention 
was sustained by the district court, that under the fore- 
going sections of the statute, particularly sections 72-240 
and 72-240.01, R. R. S. 1943, it was required to grant 
the application of the intervener Whitney, the assignee 
of the previous lessee. It is the contention of the relator 
that no such absolute right is given by the cited stat- 
utes to one seeking the renewal of a school land lease, 
and, if it be found that such statutes do confer such 
a right, that they are unconstitutional and void. 

The power to lease the public schools lands of the state 
rests with the Board of Educational Lands and Funds in 
the manner provided by the Legislature. The Legislature 
has provided for the appraisal and reappraisal of public 
school lands for the purpose of securing a value as a 
basis for fixing the annual rental. The record dis- 
closes the intricate method by which the board classifies 
public school lands and fixes their value for this pur- 
pose. The reasonableness of the method used in fixing 
the arbitrary value of the various classifications of pub- 
lic lands is not here questioned and we shall not there- 
fore enter into a discussion of that subject. 

The public school lands of the state are trust prop-— 
erty and the state is required to adminster them as 
such for the benefit of the common schools of the state. 
State ex rel. Walker v. Board of Commissioners, 141 
Neb. 172, 3 N. W. 2d 196; State ex rel. Johnson v. Cen- 
tral Nebraska Public Power & Irrigation Dist., 143 Neb. 
153, 8 N. W. 2d 841. It was intended that the lessee of 
public school lands should be encouraged to improve the 
lands in the exercise of good husbandry. He was pro- 
tected in so doing by a statute which provided in effect 
that if at the expiration of a lease the highest bid re- 
ceived was that of a person other than the lessee, then the 
value of the improvements were to be appraised and 
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paid for by the new lessee. § 72-240, R. S. 1943. The 
statute as it existed prior to 1947 contemplated a public 
sale of school land leases at public auction. It was de- 
termined by this court in 1946 in State v. Platte Valley 
Public Power & Irrigation Dist., 147 Neb. 289, 23 N. 
W. 2d 300, 166 A. L. R. 1196, that a lessee had merely 
a preference right, as distinguished from an absolute 
right, to a new lease provided no other person offered 
a higher bid and a better return to the trust. This 
holding was undoubtedly a motivating factor in the 
enactment of the statutes here under consideration and 
lends credence to the contention that the primary pur- 
pose of the subsequently enacted statutes is to avoid the 
effect of this decision. This, of course, the Legislature 
has a perfect right to do if constitutional provisions 
are not infringed. 

By constitutional provision the lands set aside for the 
support of schools by the federal government are held 
in trust by the state. These lands include generally 
Sections 16 and 36 of each township, except in cases . 
where sales have been made, and in which event other 
lands equivalent in area were granted in lieu of the 
lands sold. These lands, therefore, are subject to the 
rules of law applicable to the handling of trust estates 
because of the status assigned to them by the Constitu- 
tion. State ex rel. Walker v. Board of Commissioners, 
supra, 

It is clear from the applicable sections of the statute 
heretofore cited, and the history of previous legislative 
enactments on the subject, that the Legislature, prior 
to 1947, intended the rental of public school lands to 
- be 6 percent of their fair market value. As we have 
heretofore stated, no question is raised as to the rea- 
sonableness of the 6-percent provision. The Legislature 
had provided for appraisals and reappraisals of this 
property as a means of determining their fair market 
value. But the appraised value is not necessarily the 
fair market value. It is only an arbitrary method of 
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fixing that value where there is no bid or other evi- 
dence from which it can be determined. If this were 
not so, the provisions for notice and public bidding 
contained in section 72-233, R. R. S. 1943, would be 
meaningless. In any event, it is clear that until the 
enactment of Chapter 235, Laws 1947, such was the 
intent of the Legislature. Such provisions are con- 
sonant with the duties of a trustee in the handling of 
trust property and, consequently, are consistent with 
the constitutional provision fixing the status of the 
state as a trustee in the handling of public school lands. 

A trustee acts in a representative capacity and per- 
sons dealing with him are bound to be cognizant of his 
powers. A trustee is required to dispose of trust prop- 
erty upon the most advantageous terms which it is 
possible for him to secure for the benefit of the cestui 
que trust whom he represents. The rule is no different 
in the leasing of property of a trust estate. A trustee 
is required to accept the highest bid in the absence of 
cogent reasons for not so doing. It is a breach of trust 
for a trustee to knowingly handle the property of a 
trust estate for the benefit of any person at the ex- 
pense of the trust estate. Rettinger v. Pierpont, 145 
Neb. 161, 15 N. W. 2d 393; Clark v. Provident Trust Co., 
329 Pa. 421, 198 A. 36; Kane v. Girard Trust Co., 351 
Pa. 191, 40 A. 2d 466. It is a fundamental principle that 
a trustee owes beneficiaries of a trust his undivided 
loyalty and good faith, and all his acts as such trustee 
must be in the interest of the cestui que trust and no one 
else. Wendt v. Fischer, 243 N. Y. 439, 154 N. E. 303; 
Goldman v. Kaplan, 170 F. 2d 503. The state in acting 
as a trustee is subject to the same standards, and when 
its status as a trustee is fixed by the Constitution a 
violation of its duty as a trustee is a violation of the 
Constitution itself. 

The evidence shows that there are approximately 
5,200 tracts of public school lands in this state. While 
they are subject to reappraisement at any time during 
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the period of the lease and to a recalculation of the 
rentals where the existing appraised value is changed, 
it is shown that a considerable lag exists between market 
value fluctuations and the appraisal or reappraisal of 
such lands. Upon the termination of a lease, however, 
the interests of the beneficiaries of the trust can be 
protected to some extent, at least, by placing the lease 
up at public auction as provided by section 72-233, R. R. 
S. 1943, or by some other method to be provided by 
statute consonant with the rules of law applicable to 
trustees acting in a fiduciary capacity. 

It is the contention of the board and the intervener 
that there are other considerations that enter into the 
situation and that the attainment of a maximum re- 
turn to the trust is not a controlling factor. In this 
respect we point out that the primary purpose of the 
trust is the production of income for the support and 
maintenance of the common schools of the state. Art. 
VII, § 4, Constitution of Nebraska. While it is true that 
reasonable precautions should be taken for the protec- 
tion of the property within the trust, such a rule does 
not mean that the question of income becomes an un- 
important factor. In the present case, for instance, the 
board found the relator and intervener were qualified 
applicants for a lease of school lands. Consequently, the 
loss sustained by the fund by the failure to accept the 
cash bonus, or to sell the lease at public auction, can- 
not be charged to a want of qualification by the rela- 
tor. In addition thereto the leases are subject to can- 
cellation for failure to comply with requirements. The 
argument is advanced that a private owner would not 
seek out a tenant by a public auction of a lease. The 
situations are not at all comparable, but in any event 
it seems logical to say that, everything else being equal, 
a private owner would accept the higher rental offer. 
We take the view that the losses shown by the record 
to have been sustained by the trust estate are of such 
magnitude that they cannot be justified on the basis 
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that they were necessary. to secure a proper handling 
of the property by lessees. There must be a reasonable 
relation of the amount of such:losses to the evils sought 
to be corrected, which makes the losses in fact necessary. 
There is no evidence in the record that any such rea- 
son motivated the enactment of the legislation, or that 
it was necessary to adopt such a plan in order to secure 
qualified bidders. This attempted justification of the 
losses sustained appears to be highly speculative and 
without foundation in fact. The rentals are to be paid 
in cash and are in no manner dependent upon the crops 
raised or the uses made of the property. It seems to 
us that waste and improper husbandry affecting the 
value of the lands leased can be and are adequately 
controlled by the statutes on the subject and the regula- 
tions of the board. 

By the statute here questioned, the Legislature pro- 
vided that a lessee of public school lands could obtain 
a renewal of the lease under the following conditions: 
If the lessee applies for a new lease the board shall 
cause a reappraisal of the land to be made and shall 
determine if the applicant during the period of the ex- 
isting lease has (1) followed the standards of soil con- 
servation and good husbandry, (2) properly utilized the 
land for the purposes contemplated in the lease, (3) 
faithfully performed all covenants in the existing lease 
including payment of the required rental, and (4) has 
cooperated with the board in the proper care of the 

premises. If these requirements are met, the board is 
- required to grant a new lease. § 72-240.01, R. R. S. 
1943. If no application is made by the lessee, or if he 
has failed to meet the requirements specified, the board 
within three months may enter into a lease with any 
person willing and able to meet such requirements. § 
72-240.02, R. R. S. 1943. It will be noted that these sec- 
tions abandon competitive bidding and require the board 
to lease the lands to existing lessees at a rental based 
on the appraised valuation, without regard to the fair 
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market value of the property. In other words, the 
arbitrary valuation established by the board is adopted 
as the fair market value of the property irrespective 
of any other evidence on the subject. These statutes 
have removed from the consideration of the board the 
fair market value of these lands as the same may be made 
to appear by evidence. The record shows that the 
board has been required by the provisions of the statute 
to decline innumerable bids greatly in excess of those 
accepted from existing lessees. A trustee has no such 
right to favor one class of bidders at the expense of the 
trust estate. 

An examination of the evidence in this record reveals 
the results that accrue from the failure of a trustee to 
comply with the strict requirements imposed upon one 
acting in a fiduciary capacity. 

The statute provides in part that if an assignment of 
a school land lease is made, one-half of the consideration 
of the assignment, exclusive of improvements pur- 
chased, shall be paid to the board. The record shows 
that between July 1, 1949, and June 1, 1950, 146 such 
assignments were made for a total consideration of 
$153,734.24, of which the board received $76,867.12. It 
is apparent that the item of $153,734.24 represents a 
value in the leases assigned over and above the rentals 
required by the terms of the leases. While it is true 
that a portion of this amount may be due to increased 
valuations of the lands after leases were made, and 
before reappraisal, and is therefore inconclusive, it cer- 
tainly does not wholly arise from this source when other 
evidence in the record is considered. 

The record shows that there were 49 assignments of 
school land leases from December 22, 1947, to May 23, 
1949, for which a consideration of $171,937.00 was paid 
in excess of the rentals provided in the leases and the 
improvements purchased by the assignees. It is note- 
worthy that the total appraised value of the lands in- 
volved in these assignments was $189,655.00. The rent- 
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als on the lands based on this valuation amount to 
$11,379.30 a year. For the 12-year period of the lease 
they would amount to $136,551.60. In other words, the 
considerations paid for the assignments amount to $171,- 
937.00, while the rentals obtained amount to only $136,- 
551.60. In other words, the lands in question were 
leased at approximately 45 percent of their fair market 
rental value. It is quite evident that the item of $171,- 
937.00 is something more than the result of increased 
’ valuations occurring during the lag between rising valu- 
ations and reappraisals by the board. 

The record also shows that from July 1, 1949, to June 
1, 1950, the board issued new leases for 61 tracts of 
public school lands. These 61 tracts produced bonus 
bids of $98,941.00 in excess of the rentals provided for 
in the leases themselves. This is of course conclusive 
proof that 6 percent of the appraised value was not a 
fair and reasonable return from ane lands on the basis 
of their fair market value. 

It is shown that the intervener in the present case 
paid $10,000 for the lease here involved when it was 
within two years of expiring by its terms. If this lease 
was worth $10,000 for two years, in excess of the rentals 
contracted to be paid, it is self-evident that the ap- 
praised value was far less than its fair market value. 
If the value of the remaining two years of the lease was 
enhanced by the enactment of the legislation here ques- 
tioned, it supports the theory of the relator that such 
legislation was for the benefit of lessees of public 
school lands at the expense of the beneficiaries of the 
trust. The fact that the assignment was made almost 
immediately following the effective date of Chapter 235, 
Laws 1947, is very persuasive in the reaching of a simi- 
lar conclusion. 

The record shows that 1,235 leases were assigned by 
lessors or renewed by the board during the year 1949, 
approximately 1,160 of the number being renewals to 
former lessees. It is estimated by the board’s chief land 
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appraiser that if these leases had been put up at public 
auction they would have produced approximately from 
$1,250,000 to $1,500,000 in excess of the rentals provided 
for in the leases. 

We necessarily come to the conclusion that the appli- 
cable sections of the 1947 and 1949 acts provide an 
arbitrary method of determining the fair market value 
of the public school lands of the state for the purpose 
of calculating the rentals to be collected therefrom. The 
results of the operation of these provisions conclusively - 
establish that the method provided does not reasonably 
determine the fair market value of these lands, due un- 
doubtedly to the inherent difficulties in determining the 
fair market values of the 5,200 tracts involved and the 
inevitable lag that is bound to exist between rising 
valuations and reappraisals by the board. The effect 
of the acts here questioned is to confer special benefits 
upon the holders of leases of school lands to the detri- 
ment of the beneficiaries of the trust. A trustee in so 
handling trust property violates his duty as a trustee. 
His handling of trust property, including the rental 
thereof, must be in such a manner as to produce a reason- 
able rental based upon the fair market value of the 
property. This duty was imposed upon the state by the 
Constitution when it designated the state as a trustee. 
The plan set up by the Legislature is inconsistent with 
‘ the duties imposed by law upon a trustee and, conse- 
quently, inconsistent with the grant and the acceptance 
thereof. 

That the Legislature has the power to provide the 
method of administering the public school lands of the 
state as a trust is not subject to question. But the 
method provided must be one which is within the law 
governing the administration of trust estates. The desig- 
nation of these lands as a trust in the Constitution has 
the effect of incorporating into the constitutional pro- 
vision the rules of law regulating the administration of 
trusts and the conduct and duties of trustees. A breach 
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of trust in such a situation is in effect a violation of the 
constitutional provision and has the effect of invalidating 
the legislation authorizing the breach. The evidence in 
the record establishes that the legislation in question 
operates to the special benefit of existing lessees de- 
siring to continue as such at rentals based on arbitrary 
valuations shown to be much less than the fair market 
value of the property. This is not within the power of 
the Legislature. Its duty in providing a method of ad- 
ministering a trust, of which the state is a trustee, is 
to act for the best interests of the trust estate and ob- 
tain for it the most advantageous returns possible. In set- 
ting up an administrative plan which abandons public 
bidding in favor of new leases to existing bidders based 
on arbitrary valuations shown to be substantially less 
than fair market values, the Legislature has. violated 
the duty of the state as trustee and, as we have hereto- 
fore stated, it has violated Article VII, section 9, Con- 
stitution of Nebraska. 

The respondents cite cases from other jurisdictions 
holding that under certain conditions a preference right 
to existing lessees will be given effect. We find no 
fault with the principles announced in these decisions. 
We do not doubt that valid reasons may exist under the 
statutes under consideration which would entitle the 
existing lessee to a preference. But none of the cases 
cited are based upon any such statement of facts as are 
contained in the record before us, nor do they state any 
principles of law that conflict with the law announced 
in this opinion. Even if, as contended by respondent, 
the duty of a trustee is to deal with trust property with 
such skill and care as a man of ordinary prudence would 
exercise in dealing with his own property, and that he. 
should use reasonable care only to preserve the trust 
property and make it productive, a complete answer is 
that there has not been such a compliance with the rule 
for which they themselves contend. It would be diffi- 
cult to visualize a prudent person in the handling of 
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his own affairs to follow a plan which produces losses 
of the magnitude shown by this record. To say that a 
person handling property in a fiduciary capacity under 
a plan which shows on its face an intent to base the re- 
turn from it on arbitrary value rather than on its fair 
market value evidences an intent to circumvent the 
recognized duties and functions of a trustee. 

We hold therefore that the portions of Chapter 235, 
Laws 1947, and Chapter 212, Laws 1949, now desig- 
nated as sections 72-240 and 72-240.01, R. R. S. 1943, 
are violative of Article VII, section 9, Constitution of 
Nebraska. We further hold that the lease of Section 
36, Township 13, Range 44, Deuel County, Nebraska, 
bearing date of November 14, 1949, to the intervener, 
Ramey C. Whitney, for a period of 12 years commencing 
January 1, 1950, was issued without the authority of 
law, and that relator, under the circumstances shown, 
was entitled to the lease of said section for the amount 
bid by him. The judgment of the district court is re- 
versed for the reasons herein stated. 

REVERSED. 


IN RE APPLICATION OF Eart A. CANADA. Earu A. CaNnapa, 


APPELLEE, V. TRANSIT INC., ET AL., APPELLANTS. 
47 N. W. 2d 507 


Filed April 26, 1951. No. 32938. 


1. Public Service Commissions. The matter for decision in an 
appeal from an order of the Nebraska State Railway Commis- 
sion, while acting within its jurisdiction, is that the order is or 
is not unreasonable or arbitrary. 


2. The Nebraska State Railway Commission may interpret 
or clarify a certificate of convenience and necessity if it is 
indefinite, ambiguous, or uncertain in its terms or provisions. 

3. Sections 75-228, 75-229, and 75-230, R. R. S. 1948, pro- 


vide the exclusive method for obtaining a valid certificate of 
convenience and necessity. 
4, Public Service Commissions: Carriers. In determining the issue 
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of public convenience and necessity, controlling questions are - 
whether the operation will serve a useful purpose responsive to 
a public demand or need; whether this purpose can or will be 
served as well by existing carriers; and whether it can be served 
by applicant in a specified manner without endangering or im- 
pairing the operations of existing carriers contrary to public 
interest. 


APPEAL from the Nebraska State Railway Commission: 
Reversed. 


Rosewater, Mecham, Stoehr, Moore & Mecham, R. E. 
Powell, Lawrence W. Moore, and Einar Viren, for ap- 
pellants. 


Anderson, Storms & Anderson, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


BosLauGH, J. 

This is an appeal from an order of the Nebraska State 
Railway Commission granting a certificate of conven- 
jence and necessity. 

The application of Earl A. Canada, doing business as 
Canada Transport, of Bertrand, Nebraska, appellee, made 
on the 20th day of December 1948, states that he sought 
authority to operate as a motor common carrier for hire 
to transport petroleum and its products in bulk in intra- 
state commerce by irregular routes upon the highways 
of Nebraska from and to all refining, producing, and 
shipping terminals in the state to points and places in 
the state at large; that any existing, conflicting authority 
be amended to eliminate duplication; and that the pro- 
posed service was required by public convenience and 
necessary because no present authority existed for the 
service proposed to and from many locations in the 
area he desired to serve. 

The commission, after hearing and report by one 
of its examiners, recited, and the parties agree, that it 
issued appellee a certificate on September 26, 1946, 
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authorizing him to transport liquid petroleum in tank 
trucks over irregular routes from Superior to and from 
Benedict, Lincoln, Holdrege, Fairmont, Curtis, McCook, 
Indianola, Orafino, and Stockville, and occasionally to 
and from points within the state at large; from McCook 
to Grant and Hayes Center; from Curtis to Stockville 
and Moorefield; and that the commission disagreed with 
the recommendations of the examiner. The commission 
found that appellee was willing and able to perform the 
proposed operations as required by law and the rules 
and regulations of the commission; that public con- 
venience and necessity required the service desired to be 
performed by appellee; that exceptions to the report of 
the examiner should be in part sustained; and that the 
certificate of September 26, 1946, granted to appellee 
should be revoked. 

The order was that the said certificate be revoked 
and that a new certificate be and was issued to appellee 
authorizing him to transport as a common carrier pe- 
troleum and its products in bulk, in tank trucks, by ir- 
regular routes between all producing, refining, and dis- 
tributing points and places in Nebraska, on the one hand, 
and on the other hand, points and places within the 
counties of Chase, Hayes, Dundy, Hitchcock, Frontier, 
Red Willow, Gosper, Furnas, Phelps, Harlan, Kearney, 
Franklin, and Hamilton. The motions of appellants for 
rehearing were denied, and this appeal is prosecuted to 
test the validity of the order granting and issuing to 
appellee the certificate. 

The matter for decision in an appeal from an order 
of the Nebraska State Railway Commission, while acting 
within its jurisdiction, is that the order is or is not un- 
reasonable or arbitrary. In re Application of Moritz, 
153 Neb. 206, 43 N. W. 2d 603; In re Application of 
Petersen & Petersen, Inc., 153 Neb. 517, 45 N. W. 2d 465. 

Appellee asserts that the application was not for a 
new certificate but was to obtain an interpretation and 
clarification of the certificate granted him in 1946, and 
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that this was the substance and effect of the order ap- 
pealed from. He claims jurisdiction in the commission 
to interpret and clarify a previously issued certificate. 
It is competent for the commission to do this if the 
certificate is indefinite, ambiguous, or uncertain in its 
terms or provisions. In re Application of Meyer, 150 
Neb, 455, 34 N. W. 2d 904; Kassebaum v. Nebraska State 
Railway Commission, 142 Neb. 645, 7 N. W. 2d 464. 

In contradiction of the foregoing claim of the appellee 
as to the nature of the application and effect of the order 
is his declaration in the discussion of the case that the 
order of April 7, 1950, (involved in this appeal) ‘“can- 
celled the above certificate, (of September 26, 1946) 
and granted a new certificate to appellee * * *.” The 
application was clearly for a new unlimited certificate 
to transport petroleum and its products from and to all 
refining, producing, and shipping terminals in the state 
to all points and places in the state, for many of which 
appellee had no authority to transport oil and its pro- 
ducts to and from them. The nature of the certificate 
sought was also characterized by the request in the appli- 
cation that any existing authority in conflict with the 
new operations proposed be amended to eliminate the 
duplication. The commission understood that appellee 
was seeking new authority and a new certificate, and 
not interpretation or clarification of an existing one. 
In the notice of hearing of the application it stated he 
was requesting “an EXTENSION of his operations as 
a common carrier” and “Any duplication of operating 
rights will be eliminated.” The examiner recommended 
“* * * that the applicant’s present certificate be clarified 
so as to eliminate the alleged ambiguity * * *.” The 
commission denied this because “* * * the applicant now 
desires state-wide points of origin for his petroleum 
operation” and it revoked the existing certificate and 
granted and issued a new one. There is an entire ab- 
sence of anything concerning interpretation or clarifi- 
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cation in the recitations, findings, or order of the com- 
mission. 

The ambiguous provision of the certificate of Sep- 
tember 26, 1946, ‘and occasionally to and from points . 
within the state of Nebraska at large,” obviously was not 
intended to authorize common carrier operations to and 
from all locations in the state. If it was, the specifica- 
tions of definite points of origin and destination therein 
were meaningless. The court in the case of In re Appli- 
cation of Meyer, supra, made these observations con- 
cerning similar language in a certificate: ‘“* * * if this 
court permitted the appellants to haul freight to and 
from all parts of the state, even occasionally, as they 
contend their certificate permitted them to do, it would 
rewrite their certificate so that it would contain no 
limitation or restriction on the business they could con- 
duct under it. If the commission allowed one carrier 
to thus broaden its rights and territory granted in its 
certificate to the unlimited extent claimed in the case 
at bar, it would be impossible for the commission to 
properly regulate such carriers in our state.” It is not 
proper or necessary to determine what if any signifi- 
cance this language has in the certificate. The certifi- 
cate of September 26, 1946, specifically permitted oper- 
ations from three points of origin to twelve destinations. 

The order of April 7, 1950, involved in this appeal, 
authorizes appellee to originate shipments from all 
producing, refining, and distributing points in Nebraska 
and to transport them to destination points in 13 Ne- 
braska counties, or about 80 towns, villages, and cities. 
It increases the specific scope of the destination area 
permitted appellee many times that authorized by the 
original certificate. 

The application, the proceedings had thereon, and the 
order plainly show that appellee desired to secure, and 
the commission granted, a new and original authority 
in accordance with sections 75-228, 75-229, and 75-230, 
R. R. S. 1943. It could not be concluded otherwise for 
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these provide the exclusive method for obtaining a 
valid certificate of convenience and necessity. In re 
Application of Richling, ante p. 108, 47 N. W. 2d 413. A 
provision of the statute is that as a condition precedent 
to the issuance of a certificate, the commission shall 
find that the service to be authorized is or will be re- 
quired by present or future public convenience and 
necessity. The question of the adequacy of service of 
existing carriers is implicit in the issue of whether or 
not convenience and necessity demand the service of 
an additional carrier in the field. Obviously the exist- 
ence of an adequate and satisfactory service by motor 
carriers already in the area is complete negation of a 
public need and demand for added service by another 
carrier. The record does not show that the commission 
considered or determined the adequacy of service of 
existing certificate holders or their ability and willing- 
ness to afford prompt and satisfactory handling of all 
available shipments in the area in which appellee was 
issued authority to engage in operations. It did not 
find that the many previously authorized and existing 
carriers, including appellants, were rendering unsatis- 
factory or inadequate service or that they were unable 
and unwilling to render and provide facilities and service 
to promptly accommodate all requirements of shippers 
in the broad area to which issuance of certificate was 
adjudged to appellee by the order. Appellee failed to 
present competent evidence of inadequacy of service 
of the existing carriers or of their unwillingness or in- 
ability to provide all service that was wanted. Appel- 
lants were shown to have unused capacity, and were 
making continuous solicitations for more and new busi- 
ness in the area here in question. No one testified that 
the character of the service was not satisfactory or suffi- 
cient. It was incumbent upon the commission to give 
carriers authorized to operate in the territory oppor- 
tunity to furnish any additional service required to 
satisfy public convenience and necessity in the manner 
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and by the means prescribed by the commission, and 
if they failed or refused to comply with the directions 
and requirements of the commission, it might then fa- 
vorably consider applications of others to enter the field. 
In re Application of Moritz, supra, says: ‘In determin- 
ing the issue of public convenience and necessity, con- 
trolling questions are whether the operation will serve 
a useful purpose responsive to a public demand or need; 
whether this purpose can or will be served as well by 
existing carriers; and whether it can be served by ap- 
plicant in a specified operation without endangering 
or impairing the operations of existing carriers con- 
trary to the public interest.” 

The commission made a finding that present and 
future public convenience and necessity required the 
proposed operation to the extent authorized. This find- 
ing is destitute of evidential integrity. A representative 
of an oil company was a witness. He had nothing to 
do with shipments of the company to its bulk plants, 
and no duty or authority to procure transportation serv- 
ice otherwise. He did not know whether or not there 
existed in the territory adequate motor carrier service. 
His testimony had some tendency and value to establish 
that appellants and other motor carriers were per- 
forming adequate and satisfactory service in the terri- 
tory. An employee of another oil company stated that 
his company suspended petroleum business during the 
war and was resuming it, and that it had no bulk pe- 
troleam shipments in Nebraska and no present trans- 
portation requirements or interest therein. Three job- 
bers, located at Beaver City, Lebanon, and Axtell re- 
spectively, gave no evidence supporting a claim of de- 
mand or necessity for additional motor carrier trans- 
portation, but did claim the right to select the person 
they wanted as their transporter and said they pre- 
ferred to use the service of appellee because he is a 
“home town” operator and they liked to keep at home 
the money they spend. The sales representative of a 
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third oil company was a witness, but he knew of no 
instance of appellee presently hauling for his company 
or its distributors. He admitted that numerous other 
existing carriers were providing satisfactory service in 
transporting shipments of bulk petroleum products from 
the pipeline of the company at Superior. 

The burden was on appellee to show that the oper- 
ation he proposed was and would be required by the 
present or future public convenience and necessity. In 
re Application of Richling, supra; In re Application of 
Moritz, supra. 

The order of April 7, 1950, involved herein, revoking 
and cancelling the certificate of convenience and neces- 
sity issued to appellee on the 26th day of September 
1946, and granting and issuing to appellee a certificate 
of convenience and necessity dated April 7, 1950, is 
unreasonable and arbitrary, and it should be, and is 
reversed. 

REVERSED. 


STANLEY A. Kuta, AND STANLEY A. Kuta By ANTON Kuta, 
HIS NEXT FRIEND, APPELLANT, v. ALICE M. Kuta, APPELLEE. 
47 N. W. 2d 558 


Filed April 26, 1951. No. 32943. 


1. Guardian and Ward. By statute the duty is imposed upon a 
guardian to represent his ward in all legal suits and proceedings, 
except in those instances where a special guardian or next friend 
has been appointed for that purpose. 

Where a2 party plaintiff under guardianship brings an 
action in his own name without representation by his guardian, 
or by a special guardian or next friend appointed for the pur- 
pose of representation, and the lack of capacity of the plaintiff 
to sue appears on the face of the petition, objection to such lack 
of capacity is waived unless it is raised by special demurrer. 

3. Divorce. A divorce may not be decreed on the uncorroborated 
declarations of a party seeking a divorce. 
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APPEAL from the district court for Valley County: 
ERNEST G. KRoGER, JUDGE. Affirmed. 


Davis & Vogeltanz, for appellant. 
Rose & Clinch, for appellee. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. ; 


YEAGER, J. 

This is an action for divorce by Stanley A. Kuta per- 
sonally and by. Anton Kuta, his next friend, plaintiff 
and appellant, against Alice M. Kuta, defendant and 
appellee. As his reason for instituting the action by 
next friend as well as personally plaintiff pleaded that 
he was under guardianship through proceedings in the 
county court of Hall County, Nebraska, and that C. E. 
Grundy was his guardian by appointment dated March 
7, 1947. The action was tried and at the conclusion of the 
trial a divorce was denied by decree of the court. 

A motion for new trial was filed which was over- 
ruled. From the decree and the order overruling the 
motion for new trial the plaintiff has appealed. 

As grounds for divorce the plaintiff alleged that the 
defendant had abandoned and deserted him for a period 
of more than two years and she had been guilty of acts 
including the abandonment which amounted to cruelty. 

The defendant by answer denied the allegations of 
abandonment and desertion and of cruelty. She sought 
no cross relief but asked only that the relief prayed by 
the plaintiff in his petition be denied. 

She admitted that the plaintiff was under guardian- 
ship but did not plead this as a disability of the plain- 
tiff to maintain his action. 

No evidence whatever was adduced by either party 
indicating the nature or character of the guardianship 
and none was offered which in anywise disclosed the 
mental qualities or characteristics of the plaintiff either 
before or at the time of the trial. There is incidental 
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reference to the guardianship by the defendant in the 
bill of exceptions but no suggestion by her that the 
plaintiff was incompetent. The only direct reference to 
the guardianship is an objection made at the commence- 
ment of the trial to any testimony on the ground that the 
plaintiff had been decreed to be an incompetent person 
and was still under the care and custody of the county 
court of Hall County, Nebraska, that he was incompe- 
tent, and that there was. no provision of law whereby 
plaintiff was entitled to a divorce. This objection was 
overruled. 

There is evidence that for a considerable period of 
time plaintiff had been working and going about in the 
manner of an ordinary person but neither party has 
sought to relate any’of his activities either before or 
after guardianship to his mental condition or capacity. 

The case was tried on the issues presented by the 
pleadings and after hearing a divorce was denied to the 
plaintiff on the ground that his evidence was not suffi- 
cient to sustain his cause of action. 

In this court as in the district court the defendant 
seeks no affirmative relief. She however does again 
insist that the plaintiff, being under guardianship, is 
without right to, either in his own name or by next 
friend, maintain this action for divorce. 

Therefore since the capacity of the plaintiff to sue has 
been raised and preserved we deem it necessary to pass 
upon this question before directing our attention to the 
merits of the pleaded cause of action. 

As regards the duty of a guardian, section 38-502, 
R. S. 1943, provides: ‘* * * He shall appear for and 
represent his ward in all legal suits and proceedings, 
unless where another person is appointed for that pur- 
pose, as guardian or next friend.” 

There is nothing in the record to indicate that Anton 
Kuta had been appointed as either guardian or next 
friend of plaintiff for. the purpose of representing him 
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in this action. Therefore under the terms of this stat- 
ute the action was improperly instituted. 

This court has said however that in such cases as this 
where there is a lack of capacity to sue and the lack 
appears on the face of the petition advantage thereof 
must be taken by the opposing party by demurrer and 
if not so taken advantage of the defect must be deemed 
to have been waived. 

In Farrell v. Cook, 16 Neb. 483, 20 N. W. 720, 49 Am. 
R. 721, it was said: “A demurrer upon the ground that 
the plaintiff has not legal capacity to sue will lie only 
when it appears on the face of the petition that the plain- 
tiff is under legal disability, such as infancy, idiocy, want 
of authority, etc. * * * There is nothing in the petition 
showing the personal disability of the plaintiff to main- 
tain the action, and the first ground of demurrer is not 
sustained.” 

This is a case, as is observable, where it was held 
that lack of capacity not appearing on the face of the - 
petition a demurrer on the ground of lack of capacity 
to sue was not proper. This is the converse of the rule 
where the lack of capacity does appear. 

In State v. Moores, 58 Neb. 285, 78 N. W. 529, this 
court said: “If the question cannot be now raised, it 
must be because it goes, not to the sufficiency of the in- 
formation to state a cause of action, but only to the 
legal capacity of the plaintiff to sue. The latter defect 
must, when it appears on the face of the petition, be 
suggested by special demurrer on that ground or it will 
be waived.” 

In Gentry v. Bearss, 82 Neb. 787, 118 N. W. 1077, 
after referring to certain sections of the statutes which 
reference we deem unnecessary to repeat here, this 
court said: “The construction which these sections have 
received by this court makes it clear that lack of capac- 
ity to sue, if disclosed upon the face of the petition, will 
be waived unless taken advantage of by demurrer. * * * 
The petition in this case clearly shows upon its face the 
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plaintiff’s lack of capacity to sue. The defendants failed 
to demur and thereby waived this defense.” 

In the case before this court the plaintiff pleaded 
the thing of which the defendant complained. She 
failed to demur. Her objection came too late. She by 
the lateness of her objection waived any right to contend 
that the plaintiff lacked capacity to maintain the action. 

As pointed out one of the grounds of action is de- 
sertion. As to this ground there is no evidence whatever 
to support it. The plaintiff had been in the military 
service and was discharged probably late in 1944 or 
early in 1945. The record furnishes no authentic in- 
formation in this respect. From that time forward for 
a period of probably about 15 months he spent most of 
his time in United States government hospitals. There- 
after he left the hospital. After leaving the hospital 
he moved about and was at home a part of the time and 
away apart. There is no certainty in the testimony in 
this respect. At some time, probably early in 1947, he 
went back to the hospital where he remained until about 
October of that year. His testimony of activities there- 
after is again uncertain and indefinite. He testified 
that the defendant chased him out. This he indicated 
occurred early in February of 1947. He also testified 
that the defendant refused to live with him as his wife 
but no reasonably clear information was furnished on this 
subject. 

There is likewise a lack of evidence of probative value 
that the defendant was guilty of cruelty upon or toward 
the plaintiff. The most that was shown or attempted to 
be shown was that on two or three occasions she was 
seen in the company of men, that on one occasion she 
responded to an automobile horn at night and remained 
outside for about an hour, and that she refused to live 
with him as his wife. 

There was no evidence of wrongdoing in connection 
with the incidents relating to the men and to the call 
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from the house. There is just his word that she refused 
to live with him as his wife. 

Even if the evidence adduced may be regarded as 
of probative value in support of the alleged grounds 
for divorce set forth in the petition still the plaintiff is 
not entitled to a divorce. His evidence stands without 
corroborative evidence or circumstance. 

Under the statutes of this state and the decisions of 
this court a divorce may not be decreed on the declara- 
tions of a party alone. Such declarations must be sup- 
ported by other satisfactory evidence. § 42-335, R. S. 
1943; Nuss v. Nuss, 148 Neb. 417, 27 N. W. 2d 624; Stras- 
ser v. Strasser, 153 Neb. 288, 44 N. W. 2d 508; Peterson 
v. Peterson, 153 Neb. 727, 46 N. W. 2d 126. 

The decree of the district court is affirmed. 

AFFIRMED. 


Gary G. STARK, A MINOR, BY FREDERICK A. STARK, HIS 
FATHER, AND VIRGINIA STARK, HIS MOTHER, AS NEXT 
FRIENDS, APPELLEE, Vv. BENJAMIN B. TURNER ET AL., 


APPELLANTS, JOSEPH L. JOHNSON, APPELLEE. 
47 N. W. 2d 569 


Filed April 26, 1951. No. 32955. 


1. Trial. A motion for directed verdict or for judgment notwith- 
standing the verdict must, for the purpose of decision thereon, 
be treated as an admission of the truth of all material and rele- 
vant evidence submitted on behalf of the party against whom 
the motion is directed. Such party is entitled to have every 
controverted fact resolved in his favor and to have the benefit 
of every inference that can reasonably be deduced from the 
evidence. , 

In an action where there is any evidence which will 
support a finding for a party having the burden of proof, the 
trial court cannot disregard it and direct a verdict against him. 

3. Torts. Where the independent tortious acts of two persons 
combine to produce an injury indivisible in its nature, either 
tortfeasor may be held for the entire damage—not because he is 
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responsible for the act of the other, but because his own act is’ 
regarded in law as a cause of the injury. 

4, Negligence. The violation of any statutory or valid municipal 
regulation, established for the purpose of protecting persons or 
property from injury, is sufficient to prove such a breach of 
duty as will sustain a private action for negligence, if the other 
elements of actionable ‘negligence concur. 

Such a violation is evidence of negligence, which the © 
jury is entitled to consider upon the question whether actionable 
negligence existed. 

6. Automobiles: Negligence. The lawfulness of the speed of a 
motor vehicle within the prima facie limits fixed is determined 
by the further test of whether the speed was greater than was 
reasonable and prudent under the conditions then existing. 

One having the right-of-way may not on that 

account proceed serenely unconscious of the surrounding cir- 

cumstances. He has the right-of-way over traffic approaching 
on his left, but is not thereby relieved from the duty of exercis- 
ing ordinary care to avoid accidents. 


AppeEAL from the district court for Adams County: 
Frank J. Munpay, Jupce. Affirmed. 


Stiner & Boslaugh, and Preston J. McDonnell, for ap- 
pellants. 


J. E. Willits, for appellees. 


Heard before Srmmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


WENEE, J. 

Gary G. Stark, a minor, by Frederick A. Stark, his 
father, and Virginia Stark, his mother, as next friends, 
brought this action in the district court for Adams County 
against Benjamin B. Turner, Benjamin K. Turner, and 
Joseph L. Johnson. The purpose of the action is to 
recover for damages alleged to have been suffered by 
plaintiff as the result of an automobile accident alleged 
to have been caused by the negligent conduct of the 
defendants. Trial was had. After all the evidence had 
been adduced and the parties had rested a motion to 
dismiss plaintiff’s action against the defendants Ben- 
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jamin B. Turner and Benjamin K. Turner was sustained. 
It was submitted to the jury as to the defendant Joseph 
L. Johnson. The jury returned a verdict for plaintiff 
in the sum of $100. Plaintiff thereupon filed a motion 
for new trial. The trial court sustained this motion 
and granted plaintiff a new trial against all of the de- 
fendants. It is from this order that the Turners have 
appealed. No appeal was taken from this ruling by the 
defendant Joseph L. Johnson. 

The appellee contends the appeal should be dismissed 
because the transcript fails to show that appellants com- 
plied with the provisions of section 25-1914, R. R. S. 
1943. See, Greb v. Hansen, 123 Neb. 426, 243 N. W. 
278; Paper v. Galbreth, 123 Neb. 841, 244 N. W. 896. 
Appellants have caused to be filed a supplemental tran- 
script within the time provided for doing so by our rule 
4c. This supplement shows that appellants did comply 
with the provisions of the foregoing statute. The con- 
tention is therefore without merit. 

The appeal presents the question: Was the proof 
offered by appellee sufficient to make a case against 
appellants that should have been submitted to the jury? 
If it was, then the court was wrong in sustaining appel- 
lants’ motion to dismiss and correct in granting appellee 

-a new trial. 

Appellee alleged that the cars involved in the accident 
were being operated at an excessive and unlawful rate 
of speed, at a rate of speed greater than was reasonable 
and proper under the circumstances, and in such a man- 
ner that the drivers lacked control thereof, all in viola- 
tion of the ordinances of the city of Hastings; that 
such operation was negligent and the proximate cause 
of the accident; and that such conduct on the part of 
the operators of the cars was joint and concurrent. 

The municipal code of the city of Hastings in force 
at the time of the accident provides, so far as here 
material, as follows: 

“No person shall operate a motor vehicle on any 
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street, alley or other place within the City of Hastings 
at a rate of speed greater than is reasonable and proper, 
having regard for the traffic and roadway and the con- 
dition of the street or at such a speed as to endanger 
the life, limb or property of any person, * * *.” Section 
40, p. 40. 

“It shall be unlawful for the driver of any vehicle, 
when passing premises on which school buildings are 
located and which are used for school purposes, during 
school recess or while children are going to or leaving 
school during the opening or closing hours to drive such 
vehicle at a rate of speed in excess of fifteen miles per 
hour past such premises, * * *.” Section 41, p. 41. 

“Vehicles approaching public school, * * * must do 
so in an especially cautious manner, and always by way 
of the right side of the street.” Section 43, p. 41. 

Section 41 of the code was, on objection, excluded 
by the trial court. We find it has application here and 
the exclusion thereof was error. We have set forth 
that part of the section that is here material and shall 
consider it in our disposition of the question presented. 

In view of the manner in which the question is here 
presented we will apply the following principle in con- 
sidering the facts as we find them disclosed by the 
record: ‘A motion for directed verdict or for judgment 
ment notwithstanding the verdict must, for the purpose 
of decision thereon, be treated as an admission of the 
truth of all material and relevant evidence submitted 
on behalf of the party against whom the motion is di- 
rected. Such party is entitled to have every contro- 
verted fact resolved in his favor and to have the benefit 
of every inference that can reasonably be deduced from 
the evidence.” Pahl v. Sprague, 152 Neb. 681, 42 N. W. 
2d 367. See, also, Whitaker v. Keogh, 144 Neb. 790, 14 
N. W. 2d 596; Bixby v. Ayers, 139 Neb. 652, 298 N. W. 
533; Klement v. Lindell, 139 Neb. 540, 298 N. W. 137. 

That appellee was injured as a result of the accident 
is not in dispute although the extent thereof is. How- 
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ever, that question is not raised by this appeal and 
therefore will not be herein discussed. 

The accident happened in Hastings, Nebraska, on 
September 20, 1946, about 1 p. m. at the intersection of 
Third Street and California Avenue. Third Street runs 
east and west and immediately east of where it inter- 
sects with California Avenue the traveled portion is 
graveled. California Avenue runs north and south and 
is paved. This results in the traveled portion of the 
intersection being paved. The traveled portion of both 
streets is 30 feet from curb to curb. At the northeast 
corner of the intersection is the Alcott school which is 
one of the public grade schools of Hastings. The grounds 
of this school extend east along the north side of Third 
Street for a distance of two blocks and north along the 
east side of California Avenue for a distance of one 
block. Located along the north side of Third Street is 
a sidewalk. The same is true on the west side of Cali- 
fornia Avenue. These sidewalks meet and cross in the 
northwest corner of the intersection. ; 

Defendant Joseph L. Johnson owned a 1938 Chevrolet 
coupe which he was driving north on California Avenue 
immediately before the accident. Appellant Benjamin 
B. Turner owned a 1938 Ford coach which, at the time 
of the accident, was being driven west. on Third Street 
by his son, appellant Benjamin K. Turner. He was 
operating the Ford coach with the knowledge and con- 
sent of his father. It was the family car of the Turners 
and, at the time, was being used by the son as a member 
thereof. The two cars came together at about the cen- 
ter of the intersection of these two streets, the left front 
of the Turner car running into the right rear side of the 
Johnson car. The impact resulted in the left front 
fender, light, bumper, hood, radiator, grille, and frame 
of the Turner car being bent back and sprung and in 
the right rear fender, door, panel, and running board of 
the Johnson car being damaged. It caused the Johnson 
car to skid in a half circle to the northwest. The Johnson 
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car stopped in the northwest corner of the intersection 
just north of the east-west traveled portion thereof. Its 
right rear wheel was over the west curb of California 
Avenue and north of the east-west sidewalk which runs 
along the north side of Third Street. It remained up- 
right. Its left rear wheel and both front wheels were 
on the paved portion of California Avenue, the front 
wheels being south of the east-west crosswalk area. It 
was facing mostly south but a little east. The Turner 
car was stopped in about the center of the intersection 
but was facing somewhat to the northwest. The dis- 
tance from the front of the Turner car to the front of 
the Johnson car, as they were located after the accident, 
was 30 feet. 

The injuries to appellee resulted from his being struck 
by the rear of the Johnson ear. Appellee was returning 
from his home to the Alcott school where he was a 
pupil in the fourth grade. He was nine years of age 
at the time. At the time of the accident he was on 
the east-west sidewalk in the northwest corner of the 
intersection some 4 or 5 feet west of the west curb of 
California Avenue. 

From the evidence a jury could properly find that 
appellant Benjamin K. Turner was driving the Ford 
coach west on Third Street, adjacent to the Alcott: grade 
school, at 20 miles an hour; that he did not slow up as 
he approached the intersection of Third Street and 
California Avenue until he saw the Johnson car ap- 
proaching from the south on California Avenue; that he 
was not able to look south on California Avenue for the 
purpose of observing cars coming from that direction 
until he arrived at a point on Third Street where he could 
look past the west end of a hedge located along the 
south side of Third Street; that upon seeing the John- 
son car he immediately applied his brakes; that this 
caused the tires on his car to skid; that the tires skidded 
for a distance of 25 feet before his car hit the Johnson 
car; that part of this skidding was on the gravel on Third 
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Street and part was on the paved surface of the inter- 
section; that the skidding continued up to the point of 
impact of his car with the Johnson car; that there was 
loose gravel on the concrete in the intersection; that 
the loose gravel on the concrete prevented the tires 
from taking a very effective hold; that the Turner car 
hit the Johnson car with sufficient force to cause the 
rear thereof to skid to the west which caused it to travel 
in a semicircle until it came to a stop in the northwest 
part of the intersection; that the Johnson car hit the 
appellee; and that as a result of being hit the appellee 
was injured. 

The following principles are applicable to the fore- 
going: 

“In an action where there is any evidence which will 
support a finding for a party having the burden of 
proof, the trial court cannot disregard it and direct a 
verdict against him.” Hamilton v. Omaha & C. B. St. Ry. 
Co., 152 Neb. 328, 41 N. W. 2d 139. 

“* * * that the defendant failed to do what a reason- 
able and prudent person ‘would ordinarily have done 
under the circumstances and situation, or that he did 
what a reasonable and prudent person ‘under the exist- 
ing circumstances would not have done,’ and that his acts 
were therefore negligent (Eaton v. Merritt, 135 Neb. 
363, 281 N. W. 620) * * *.” Bixby v. Ayers, supra. 

““The proximate cause of an injury is that cause 
which, in the natural and continuous sequence, unac- 
companied by any efficient intervening cause, pro- 
duces the injury, and without which the result would 
not have occurred.’ Spratlen v. Ish, 100 Neb. 844, 161 
N. W. 573. See, also, Williams v. Hines, 109 Neb. 11, 
189 N. W. 623, and Steenbock v. Omaha Country Club, 
110 Neb. 794, 195 N. W. 117.” Simcho v. Omaha & C. 
B. St. Ry. Co., 150 Neb. 634, 35 N. W. 2d 501. See, 
also, Bixby v. Ayers, supra; Johnson v. Mallory, 123 
Neb. 706, 243 N. W. 872. 

“Where the independent tortious acts of two persons 
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combine to produce an injury indivisible in its nature, 
either tortfeasor may be held for the entire damage— 
not because he is responsible for the act of the other, 
but because his own act is regarded in law as a cause 
of the injury.” Husky Refining Co. v. Barnes, 119 F. 
2d 715, 1384 A. L. R. 1221. 

“* * * where separate, independent acts of negligence 
by different persons combine to produce a single injury, 
each participant is liable for the resulting damages, 
though one of them alone might not have caused the 
injury. Schweppe v. Uhl, 97 Neb. 328; Robertson v. 
Chicago, B. & Q. R. Co., 108 Neb. 569; Koehn v. City of 
Hastings, 114 Neb. 106; O’Neill v. Rovatsos, 114 Neb, 142; 
Olson v. Hansen, 122 Neb. 492; Zielinski v. Dolan, 127 
Neb. 153.” Rogers v. Brown, 129 Neb. 9, 260 N. W. 794. 
See, also, McClelland v. Interstate Transit Lines, 142 
Neb. 439, 6 N. W. 2d 384; Johnson v. Mallory, supra; 
Bosteder v. Duling, 115 Neb. 557, 213 N. W. 809; Forslund 
v. Swenson, 110 Neb. 188, 192 N. W. 649. 

“Users of the highway are required to exercise rea- 
sonable care. What is reasonable care must, in each 
case, be determined by its own peculiar facts and cir- 
cumstances.” McClelland v. Interstate Transit Lines, 
supra. See, also, Roby v. Auker, 149 Neb. 734, 32 N. W. 
2d 491; Lammers v. Carstensen, 109 Neb. 475, 191 N. W. 
670. 

“The violation of any statutory or valid municipal 
regulation, established for the purpose of protecting 
persons or property from injury, is sufficient to prove 
such a breach of duty as will sustain a private action 
for negligence, if the other elements of actionable negli- 
gence concur. * * * Such a violation is evidence of negli- 
gence, which the jury are entitled to consider upon the 
question whether actionable negligence existed.” Fimple 
v. Archer Ballroom Co., 150 Neb. 681, 35 N. W. 2d 680. 
See, also, Crandall v. Ladd, 142 Neb. 736, 7 N. W. 2d. 
642. 

As stated in Novak v. Laptad, 152 Neb. 87, 40 N. W. 
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2d 331, quoting from Folken v. Petersen, 140 Neb. 800, 
1 N. W. 2d 916: “‘* * * the lawfulness of the speed of 
a motor vehicle ‘within the prima facie limits fixed is 
determined by the further test of whether the speed 
was greater than was reasonable and prudent under 
the conditions then existing.’ ” 

“One having the right of way may not on that ac- 
count proceed serenely unconscious of the surrounding 
circumstances; * * *. He has the right of way over traffic 
approaching on his left, but is not thereby relieved 
from the duty of exercising ordinary care to avoid acci- 
dents; * * *.” Thrapp v. Meyers, 114 Neb. 689, 209 N. 
W. 238, 47 A. L. R. 585. See, also, Klement v. Lindell, 
supra; Andrews v. Clapper, 133 Neb. 110, 274 N. W. 209. 

As stated in Simcho v. Omaha & C. B. St. Ry. Co., 
supra, in quoting from Rocha v. Payne, 108 Neb. 246, 
187 N. W. 804: “ ‘Negligence is a question of fact and 
may be proved by circumstantial evidence. All that the 
law requires is that the facts and circumstances proved, 
together with the inferences that may be legitimately 
drawn from them, shall indicate, with reasonable cer- 
tainty, the negligent act complained of.’ ” 

Considering the facts in the manner which we must 
and applying thereto the foregoing principles, we have 
come to the conclusion that they present an issue which 
must be determined by a jury, that is, was appellant 
Benjamin K. Turner negligent in the operation of the 
Ford coach and, if so, was such negligence a proximate 
cause of the injuries sustained by the appellee? This 
being true it requires our affirmance of the court’s 
order granting appellee a new trial as to each of the 
appellants for, under the factual situation herein ad- 
mitted, appellant Benjamin B. Turner would be liable 
as a matter of law for his son’s, appellant Benjamin K. 
Turner, operation of the car since it was being operated 
by his son with his knowledge and consent and as a 
member of his family. 

AFFIRMED. 
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Car. EIRICH ET AL., APPELLANTS, V. HENRY OSTWALD ET AL., 


APPELLEES. 
47 N. W. 2d 574 


Filed May 4, 1951. No. 32873. 
SUPPLEMENTAL OPINION 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JuDGE. On oral argument on motion 
for rehearing. See ante p. 8, 46 N W. 2d 686, for original 
opinion. Opinion modified. Motion for rehearing denied. 


Littrell & Patz, for appellants. 
Towle, Young & Mattson, for appellees. 


Heard before Simmons, C. J., CARTER, MEssmore, 
YEAGER, CHAPPELL, WENKE, and Bostauau, JJ. 


YEAGER, J. 

On consideration of the motion for rehearing and a 
re-examination of the record it appears that the part of 
the opinion fixing the width of plaintiffs’ right on 820 
from the tree to the street is erroneous. The line, in- 
stead of being “due south,” should be a straight line to 
the street parallel with the east line of the house on 814. 

Accordingly the following is substituted for the llth 
paragraph of the opinion: “Therefore the evidence of 
the plaintiffs is in proof of a use from the garage to the 
tree east of the surveyed line beginning at a point ap- 
proximately 14 inches east of the surveyed line at the 
garage and extending in a straight line to the west side 
of the tree which is probably 3 feet east of the surveyed 
line. From the tree to the street the claim is to an ex- 
tension of the line from the tree to the street which would 
allow a driveway of a width equal to the width used op- 
posite the tree.” 

Accordingly also the following is substituted for the 
last paragraph of the opinion: “The decree of the dis- 
trict court is reversed and the cause remanded with 
directions to enter a decree quieting title in plaintiffs 
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to that portion of the east half of Lot 21, Block 5, Cahn, 
Metcalf, and Farwell’s Subdivision in Lincoln, Lancas- 
ter County, Nebraska, lying west of a straight line be- 
ginning 8 inches east of the southeast corner of the 
garage on the west half of said lot and extending south- 
ward to a point 2 feet and 10 inches west of the center 
of the tree on the east half of said lot, which tree has 
been described and referred to herein, thence south in a 
straight line parallel with the east line of the house re- 
ferred to as 814, and also that portion of the east half, 
or 820, on which is located a part of the garage of the 
plaintiffs.” 

With the opinion thus changed and modified the mo- 
tion for rehearing is denied. 

MoTION FOR REHEARING DENIED. 


NorBerRT LICHTENBERG, APPELLANT, V. BILLIE JEAN 


LICHTENBERG, APPELLEE. 
47 N. W. 2d 575 


Filed May 4, 1951. No. 32909. 


1. Divorce. Where the evidence on material questions of fact in a 
divorce suit is in irreconcilable conflict, this court will, in de- 
termining the weight of the evidence, consider: the fact that 
the trial court observed the witnesses and their manner of 
testifying, and must have accepted one version of the facts 
rather than the opposite. ‘ 


2. In a divorce suit in which the custody of a minor 
child is involved, the rule is that the custody of the child is 
toe be determined by the best interests of the child, with due 
regard for the superior rights of fit, proper, and suitable 
parents. 

3. The care, custody, and control of a child of tender 


years is almost uniformly awarded to the mother if she is a fit 
and suitable person to have its custody. 


AppraL from the district court for Dodge County: 
RussELu A. RoBINSON, JupGe. Affirmed. 


Spear, Lamme & Flory, for appellant. 
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Stevens & Powell, and Rohn & Rohn, for appellee. 


Heard before Stmmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


CARTER, J. 

This is a suit for divorce. The trial court denied a 
divorce to the plaintiff husband and granted a divorce 
to the wife on her cross-petition. The custody of the 
two-year-old daughter was given to the wife and plain- 
tiff was ordered to pay child support in the amount of 
$40.00 a month. Costs.and attorneys fees were assessed 
against the plaintiff. The plaintiff appeals. 

The parties were married on February 10, 1947, and 
separated December 21, 1949. A daughter was born on 
January 29, 1948. The plaintiff was 23 years of age and 
the defendant 16 at the time of their marriage. Plain- 
tiff is physically handicapped by the loss of a leg and has 
an artificial lower limb. The real issue raised by the 
appeal is the correctness of the trial court’s action in 
awarding the custody of the child to the mother. 

The plaintiff commenced the suit for divorce, alleging 
adultery and extreme cruelty as grounds therefor. The 
evidence adduced on both grounds is in irreconcilable 
conflict. There is no direct evidence of adultery on the 
part of the wife. The evidence is wholly circumstantial. 
The circumstances are explained by the wife and the man 
alleged to have been involved. It would serve no pur- 
pose to recite the evidence shown by the record. The 
trial court heard the evidence, observed the witnesses 
as they testified, and determined the weight and credi- 
bility. Where the evidence on material questions of 
fact is in irreconcilable conflict, this court will, in de- 
termining the weight of the evidence, consider the fact 
that the trial court observed the witnesses and their 
manner of testifying, and must have accepted one version 
of facts rather than the opposite. Meredith v. Meredith, 
148 Neb. 845, 29 N. W. 2d 643. The foregoing rule is 
applicable and controlling in considering the foregoing 
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evidence. We conclude that the trial court was correct 
in denying a divorce to the plaintiff. 

There is evidence in the record to sustain the granting 
of a divorce to the wife on her cross-petition. The 
record shows that plaintiff has moved the family about 
from place to place during the period of their married 
life. This has been necessary because of his inability, 
or unwillingness, to hold a job. He has failed to sup- 
port his wife and child. The defendant wife has been 
required to obtain employment to aid in the support of 
the family. Plaintiff engaged frequently in the writing 
of no-fund checks, much to the humiliation of his wife. 
There is evidence that the parties quarreled frequently 
and that plaintiff used physical violence against her on 
at least one occasion. The evidence is sufficient to sus- 
tain the awarding of a divorce to the defendant wife on 
her cross-petition. 

The trial court granted the custody of the two-year- 
old daughter to the wife. The plaintiff asserts that the 
trial court erred in so doing. The rule is that in a 
divorce case, where the custody of a minor child is in- 
volved, the custody of the child is to be determined by 
the best interests of the child, with due regard for the 
superior rights of fit, proper, and suitable parents. Gor- 
such v. Gorsuch, on rehearing, 143 Neb. 578, 11 N. W. 
2d 456; Hodges v. Hodges, ante p. 178, 47 N. W. 2d 361. 
The care, custody, and control of a child of tender years 
is almost uniformly awarded to the mother if she is a 
fit and suitable person. 

The record shows that defendant and her small daugh- 
ter have been offered a home by the grandparents of 
the defendant. The evidence shows that the grand- 
parents have a good home in Schuyler, Nebraska, and 
that the advantages afforded to the child would be to 
its best interests. The mother being a fit and proper 
person to have the custody of the two-year-old daughter, 
and it appearing that she has made suitable arrangements 
for its care and custody, we find that the custody of the 
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child should be awarded to her. If the situation should 
change, so that this home would no longer be available 
to her, the trial court has the authority, upon applica- 
tion, to make such further order affecting the custody of 
the child as the evidence may require. But so long as 
the home of the grandparents is available to her, and 
her right to the custody of the child is not otherwise 
impaired, we are of the opinion that the best interests 
of the child require that it be placed in the custody of 
the mother. The decree of the district court being in 
accord with the conclusion of this court, it is affirmed. 
AFFIRMED. 


IN RE APPLICATION OF CHICAGO, BURLINGTON & QUINCY 
RaILROAD COMPANY. CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY, APPELLEE, v. LEAGUE OF NEBRASKA 


MUNICIPALITIES ET AL., APPELLANTS. 
47 N. W. 2d 577 


Filed May 4, 1951. No. 32927. 


1. Appeal and Error. The Legislature may properly specify the 
nature of orders and rulings subject to review in setting up a 
special appellate proceeding. 

‘2. Public Service Commissions: Appeal and Error. In the enact- 
ment of sections 75-405 and 75-406, R. R. S. 1943, the Legis- 
lature left it optional whether or not a party dissatisfied with 
an order of the Nebraska State Railway Commission upon 
which there has been a hearing, would file a motion for rehear- 
ing in order to institute proceedings in the Supreme Court to 
reverse, vacate, or modify such order. 

Thus if such party timely files a motion for 
rehearing he may have one month from the ruling thereon 
within which to appeal, thereby presenting for consideration 
and review not only errors of law which allegedly occurred 
during the hearing but also whether or not the complete record 
discloses that the commission acted within the scope of its 
authority and whether or not its order was arbitrary and 
unreasonable. 


- On the other hand, if such party does not 
file a motion for rehearing or it is filed out of time but his 
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appeal is timely perfected within one month from the date of 
the entry of the order to which complaint is made, then this 
court will not consider or review any assigned errors of law 
which allegedly occurred during the hearing, but will search 
the complete record to determine whether or not the commission 
acted within the scope of its authority and whether or not its 
order was arbitrary and unreasonable. 

5. : . As a matter of course, if the appeal of such 
party is not in such a case timely perfected within one month 
from the date of the entry of the order to which complaint is 
made, then this court has no jurisdiction. 

6. Public Service Commissions: Railroads. If an application filed 
with the Nebraska State Railway Commission involves the dis- 
continuance and substitution of interrelated trains and presents 
over-all issues relating to public passenger transportation needs 
and services which are each component parts of the same prob- 
lem, then the commission has authority to hear such issues as one 
proceeding and dispose of them with one order. 

A final order of the Nebraska State Railway 

Commission granting a railroad company authority to discon- 

tinue specified passenger trains, operated within the state at a 

loss and for the operation of which no public need exists, is 

within the scope of its authority and not arbitrary and un- 
reasonable. 


APPEAL from the Nebraska State Railway Commission: 
Affirmed. 


Perry & Perry, Clarence C. Kunc, and Mockett, Davies, 
Pace & Perkins, for appellants. 


J. W. Weingarten and W. P. Loomis, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


CHAPPELL, J. 

Appellee filed an application with the Nebraska State 
Railway Commission, hereinafter called the commission, 
for authority to substitute daily passenger trains 41 
and 42 for daily passenger trains 15 and 16 between 
Table Rock and Wymore and daily except Sunday pas- 
senger motor trains 23, 24, 89, and 90 between Lincoln 
and Wymore, by operating trains 41 and 42 between 
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Lincoln and Table Rock via Wymore instead of via Te- 
cumseh. In other words, the authority sought by the 
appellee was to discontinue trains 15 and 16 between 
Wymore and Table Rock and discontinue motor trains 
23, 24, 89, and 90 between Lincoln and Wymore, but in 
lieu thereof to operate trains 41 and 42, with stops at 
all stations between Lincoln and Table Rock, via Wymore 
instead of via Tecumseh, and to schedule full stops at 
all stations between Lincoln and Table Rock by trains 
43 and 44 which would continue to operate between 
Lincoln and Table Rock via Tecumseh, thus providing 
daily including Sunday train service for all 23 cities 
and towns involved in each direction on each line. 

The alleged reasons for authority to discontinue trains 
15, 16, 23, 24, 89, and 90 were that the general use of 
motor vehicles by the public, both private automobiles 
and trucks and common carrier busses and trucks, be- 
cause of their flexibility and convenient operation upon 
the now numerous modern county, state, and federal 
highways, had resulted in practical abandonment by 
the public of such trains for passenger or express trans- 
portation in the territory involved. The alleged net 
result thereof was that such trains were no longer a 
public need and the direct out-of-pocket expense of their 
operation had for a long time exceeded and presently 
greatly exceeded the revenues produced by the operation 
thereof, causing each of such trains to be operated at a 
very substantial loss. 

Notice of hearing on the application was timely given. 
Only the city of Lincoln filed formal written objections 
and it made no appearance at the hearing. On May 22, 
23, and 24, and thereafter on June 12, 1950, an extended 
hearing was had before the commission whereat volumi- 
nous evidence was adduced by appellee to sustain the 
application, and by appellants’ witnesses from Roca, 
Wymore, DeWitt, and Wilber, who filed no formal ob- 
jections but appeared and testified opposing the appli- 
cation. Thereafter on August 16, 1950, the commission 
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entered a comprehensive order granting the application. 
On August 17, 1950, certified copies of such order were 
respectively mailed to the parties affected. Motion for 
rehearing, or in the alternative for a reversal of the 
order, was filed by appellants on August 30, 1950, more 
than 10 days after mailing of a copy of the order. On 
September 8, 1950, the commission overruled the motion 
for rehearing, and on September 13, 1950, within one 
month from the date of the entry of the order granting 
the application, appellants filed notice of appeal and 
deposited the docket fee with the commission. 

In their brief filed in this court, appellants assigned 
as error substantially: (1) That the commission erred 
in the admission of certain evidence over appropriate 
objections; (2) that the commission did not have the au- 
thority to hear the entire matter involving three separate 
lines in one proceeding and dispose of the issues with one 
order; (3) that the application as it related to trains 41 
and 42 should have been dismissed; and (4) that the 
order granting the application was arbitrary and un- 
reasonable. We conclude that assignments 2, 3, and 4, 
have no merit, and, as hereinafter observed, we will 
not consider or review the first assignment. 

At the outset we are confronted by the appellee’s con- 
tention that a motion for rehearing timely filed is man- 
datory in order for this court to review any question 
except jurisdiction of the commission and sufficiency of 
the application to sustain the order granting the appli- 
cation, despite the fact that notice of appeal from the 
order of the commission granting the application after 
hearing thereon, was filed and the docket fee was de- 
posited with the commission within one month from the 
date of entry of the order. The answer to the appellee’s 
contention is dependent upon applicable statutes. 

In that connection, section 75-405, R. R. S. 1943, pro- 
vides: “If any * * * person affected thereby, shall be 
dissatisfied with the decision of the State Railway Com- 
mission * * * with reference to any * * * order, act, or 
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regulation made or adopted by them upon which there 
has been a hearing before the commission * * * such 
dissatisfied * * * person affected may institute proceed- 
ings in the Supreme Court of Nebraska to reverse. va- 
cate, or modify the order complained of; Provided, the 
time for appeal from the orders and rulings of the com- 
mission to the Supreme Court shall be limited to one 
month from the date of the entry of the order or ruling 
to which complaint is made.” (Italics supplied.) 

Section 75-406, R. R. S. 1943, provides: “The pro- 
cedure to obtain such reversal, modification, or vacation 
of any such order or regulation made and adopted, upon 
which a hearing has been had before the State Railway 
Commission, shall be governed by the provisions in 
force with reference to appeals from the district courts 
to the Supreme Court of Nebraska; Provided, no mo- 
tion for a new trial shall be required to be filed, but 
instead a motion for rehearing shall be filed within ten 
days after the mailing of a copy of such order by the com- 
mission to the persons affected, and the time for appeal 
shall run in case such motion is filed from the date of 
the ruling of the commission on the motion for rehear- 
ing.” (Italics supplied.) 

Section 75-407, R. R. S. 1943, provides: “The evidence 
presented before the State Railway Commission, as re- 
ported by its official stenographer and reduced to writing, 
shall be duly certified to by the stenographer and chair- 
man of the commission as the true bill of exceptions, 
which, together with the pleadings and filings duly cer- 
tified in the case under the seal of the commission, shall 
constitute the complete record and the evidence upon 
which the case shall be presented to the appellate court.” 

The type of orders reviewable was generally discussed 
in In re Application of Airline Ground Service, Inc., 151 
Neb. 837, 39 N. W. 2d 809, wherein it was held: “The 
Legislature may properly specify the nature of the orders 
subject to review in setting up a special appellate pro- 
ceeding.” 
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We call attention to the fact that section 75-405, R. 
S. 1943, was amended by Laws of Nebraska, 1949, c. 218, 
§ 1, p. 618, not only to change the time for appeal to 
“one month” but also to add the words “from the date 
of the entry of the order or ruling to which complaint is 
made.” More important, by section 2 thereof section 
75-406, R. S. 1943, was amended by adding the qualifying 
words “in case such motion is filed” to the provisions 
relating to motions for rehearing. It appears that the 
-mandate of said section is not that such a motion must be 
filed in any event in order to “institute proceedings in 
the Supreme Court of Nebraska to reverse, vacate, or 
modify the order complained of” but rather, the man- 
date has relation to when it shall be filed in order to 
have the benefit of such a motion. 

We conclude that the Legislature left it optional, as 
distinguished from mandatory, whether or not the party 
aggrieved would timely file a motion for rehearing. 
Thus if he timely files a motion for rehearing, he may 
have one month from the ruling thereon within which to 
appeal, thereby presenting for consideration and review 
not only errors of law which allegedly occurred during 
the hearing, but also whether or not the complete record 
discloses that the commission acted within the scope of 
its authority and whether or not its order was arbitrary 
and unreasonable. 

On the other hand, if he does not file a motion for re- 
hearing, or it is filed out of time, but his appeal is 
timely perfected within “one month from the date of 
the entry of the order * * * to which complaint is made” 
as in the case at bar, then this court will not consider 
or review any assigned errors of law which allegedly 
occurred during the hearing, but will search the com- 
plete record to determine whether or not the commis- 
sion acted within the scope of its authority and whether 
or not its order was arbitrary and unreasonable. As a 
matter of course, if his appeal is not in such a case 
timely perfected within “one month from the date of 
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the entry of the order * * * to which complaint is made” 
then this court has no jurisdiction. Barth v. Lincoln 
Telephone & Telegraph Co., 122 Neb. 325, 240 N. W. 318. 

Viewed in that light, the appellee’s contention has no 
merit, and we will search the record to determine 
whether or not the commission acted within the scope of 
its authority and whether or not its order granting the 
application was arbitrary and unreasonable. The fore- 
going discussion also disposes of the first assignment. 

With regard to the second assignment, the record dis- 
closes that this proceeding involved a single application, 
having to do with interrelated trains in a comparatively 
small triangular adjacent area. In other words, the 
over-all issues, relating to public passenger transporta- 
tion needs and services, were each component parts of 
the same problem. Contrary to appellants’ contention, 
we therefore conclude that it was within the scope of 
the commission’s authority to hear the issues presented 
by the application in one proceeding and dispose of them 
with one order. A related contention was disposed of in 
In re Application of Petersen & Petersen, Inc., 153 Neb. 
517, 45 N. W. 2d 465. 

With reference to the third assignment appellants 
argued that the commission should have dismissed the 
application as it related to trains 41 and 42, because they 
operated at a profit. In that connection, such trains con- 
cededly did make a profit by including their through ° 
service between Lincoln and St. Joseph, but the record 
discloses that they were little used between Lincoln 
and Table Rock, the intrastate territory here involved. 
It will be noted also that the application was not to dis- 
continue the operation of such trains, but rather: to 
reroute them in order, as shown by the record, to make 
a very substantial net annual savings, and still give 
adequate passenger train service to all of the cities and 
towns involved notwithstanding the discontinuance of 
trains 15, 16, 23, 24, 89, and 90, which without dispute 
were each and all operated at a very substantial loss 
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because they were little used by the public. We conclude 
that the third assignment has no merit. 

Finally, we turn to the fourth assignment to determine 
whether or not the order of the commission granting 
the application was arbitrary and unreasonable. In that 
connection, the record discloses that under the authority 
granted, each city and town involved will be served by 
modern passenger trains daily, including Sunday, both 
to and from Lincoln via Wymore to Table Rock, and 
to and from Lincoln via Tecumseh to Table Rock. The 
record discloses that the entire area to be served by 
such trains is interlaced by gravel, black-top, or paved 
county, state, or federal highways, and that all cities 
and towns involved, except five, were also served by 
common carrier daily bus service, which services were 
used by substantially more people than appellee’s 
passenger trains on parallel routes. It does appear that 
a few people in at least 4 of the 23 cities and towns will 
suffer some inconvenience from the change of operations, 
but while that is a factor to be considered, it is not con- 
trolling because other adequate passenger train serv- 
ice is provided by the authority granted, and however 
trains are operated on every line, some people would like- 
wise suffer some inconvenience. 

To recite in detail the voluminous evidence appearing 
in the record before us would serve no purpose. It is 
sufficient for us to say that this court has only recently 
adopted two comprehensive opinions involving applica- 
tions to discontinue trains operated within the state and 
substitute other even less adequate services by the 
same railroad for like reasons under circumstances sim- 
ilar to those at bar. In both such cases the order of 
the commission refusing to permit discontinuance was 
reversed as arbitrary and unreasonable. 

It would serve no purpose to quote at length from 
those opinions. It is sufficient for us to say that they 
are controlling and generally sustain the conclusion 
that a final order of the Nebraska State Railway Com- 
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mission granting a railroad company authority to dis- 
continue specified passenger trains, operated within the 
state at a loss and for the operation of which no public 
need exists, is within the scope of its authority and not 
arbitrary and unreasonable. In re Application of Chi- 
cago, B. & Q. R. R. Co., 152 Neb. 352, 41 N. W. 2d 157; 
In re Application of Chicago, B. & Q. R. R. Co., 152 Neb. 
367, 41 N. W. 2d 165. 

In the light thereof, we have examined the record in 
the case at bar, which discloses ample competent evi- 
dence to sustain the application and order of the com- 
mission. In other words, we conclude that the com- 
mission acted within the scope of its authority and 
that its order was not arbitrary and unreasonable. 
Therefore, the order of the commission should be and 
hereby is affirmed. 

AFFIRMED. 


In RE ESTATE OF FRANK BERGREN, DECEASED. CHARLES 
FRANKENBERGER ET AL., APPELLEES, V. LAURA IRENE HOLM 
ET AL., APPELLANTS. 
In RE ESTATE OF FRANK BERGREN, DECEASED, CHARLES 
FRANKENBERGER ET AL., APPELLEES, V. ARTHUR JOHN 


BERGREN ET AL., APPELLEES. 
47 N. W. 2d 582 


Filed May 4, 1951. Nos. 32929 and 32949. 


1. Courts: Descent and Distribution. By Article V, section 16, of 
the Constitution, and section 24-503, R. R. S. 1943, the county 
court has exclusive original jurisdiction of all matters relating 
to the settlement of the estates of deceased persons. 

The county court in the settlement of an 
estate has jurisdiction to determine the heirs of the decedent. 
In so doing, the court does not determine the title to real estate, 
although the determination may incidentally involve a question 
of title. 

8. Husband and Wife: Descent and Distribution. A surviving hus- 
band or wife may file in the county court, within one'year after 
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the issuance of letters testamentary, a refusal in writing to 
accept real estate devised or other provisions made in the will 
and his or her intention to take by inheritance, descent, and 
distribution as by law provided. 

A person asserting that at the time a surviv- 
ing spouse executed and filed an election to take under the 
statute of inheritance, descent, and distribution the spouse was 
subject to undue influence, must establish by a preponderance 
of the evidence (1) that the spouse, at the time of executing 
such instrument, was subject to undue influence; (2) that the 
opportunity to exercise it existed; (3) that there was a dispo- 
sition to exercise it; and (4) that the result appears to be the 
effect of such influence. 

Where it is sought to invalidate and set aside 
an election to take under the statute of inheritance, descent, and 
distribution and renounce the provisions of a will for the want 
of mental capacity of the surviving spouse to execute the instru- 
ment, the burden of proof is on the one who alleges the mental 
incapacity. 


In order to invalidate an election of a sur- 
viving spouse to take under the statute of inheritance, descent, 
and distribution on the ground of mental incapacity it is nec- 
essary to show such a degree of mental weakness as renders the 
person executing the instrument incapable of understanding and 
protecting such rights. 

7. New Trial. A new trial will not be granted upon the ground of 
newly discovered evidence unless it is made to appear that 
such evidence, if it had been offered and admitted on the trial, 
would probably have produced a different result. 

The application for a new trial on the ground of newly 

discovered evidence is addressed to the sound judicial discretion 

of the trial court, and its action thereon will! not be overruled 
unless there is a clear abuse of discretion shown. 


APppEAL from the district court for Antelope County: 
Lyte E. Jackson, Jupce. Affirmed. 


W. G. Whitford and James F. Brogan, for appellants. 
Elmer C. Rakow, for appellees. 


Heard before Srmmowns, C. J., CarTeR, MEssmore, 
YEAGER, CHAPPELL, WENKE, and Bos.aueu, JJ. 


MEssmorE, J. 
This action was originally instituted in the county court 
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of Antelope County by Charles Frankenberger, executor 
of the estate of Frank Bergren, deceased, and Effie 
Frankenberger, one of the legatees and devisees named 
in the will of Frank Bergren, deceased, for determination 
of heirship and the right of descent of the real and per- 
sonal property belonging to the deceased. 

On October 29, 1942, Frank Bergren made and executed 
a will by the terms of which he bequeathed and devised 
to his wife, Josephine Bergren, a life estate in all his 
property, both real and personal. After her death his 
property was to be divided in equal parts to his sole 
and only heirs at law, a niece and six nephews, all non- 
residents of Nebraska; to his sisters-in-law Matilda 
Bergren and Caroline Matilda Bergren, the latter hav- 
ing predeceased the testator her share in his estate had 
lapsed; and to Lilion Owen, referred to as Lillian Owen, 
Perna Hill, and Effie Frankenberger, step-daughters, 
all nonresidents of Nebraska except Effie Frankenberger. 

On January 26, 1949, Josephine Bergren, the widow 
of Frank Bergren, deceased, executed an election to 
take under the statute of inheritance, descent, and dis- 
tribution, which will hereinafter be referred to as the 
statute, and renounced the will. This instrument was 
filed in the county court on January 27, 1949. 

On September 15, 1949, objections were filed to the 
jurisdiction of the county court setting forth that to 
act upon the plaintiffs’ petition necessarily involved a 
determination of the validity of the election to take under 
the statute for the reason that the election, if valid, was 
the equivalent of a determination effecting a present as 
distinguished from an ambulatory transfer of real estate; 
and for the further reason that at the time the petition 
in the instant case was filed in the county court an 
action was pending in the district court the determina- 
tion of which necessarily involved the validity of the 
election of the widow to take under the statute and re- 
nounce the will. The objections to the jurisdiction were 
overruled. 
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This brings us to the question as to whether or not 
the county court had jurisdiction over the election of 
the widow to take under the statute and renounce the 
will. In this connection we deem the following au- 
thorities decisive of the jurisdictional question. 

Article V, section 16, of the Constitution of Nebraska 
provides: “County courts shall be courts of record, and 
shall have original jurisdiction in all matters of pro- 
bate, settlement of estates of deceased persons, and in 
such proceedings to find and determine heirship; * * *: 
But they shall not have jurisdiction in * * * civil actions 
in which title to real estate is sought or drawn in ques- 
tion; * * *.” 

Section 24-503, R. R. S. 1943, provides: “The county 
’ court shall have exclusive jurisdiction of the probate of 
wills, the administration of estates of deceased persons, 
* * * See, also, In re Estate of Reikofski, 144 Neb. 735, 
14 N. W. 2d 379; Pinn v. Pinn, 108 Neb. 822, 189 N. W. 
371; Fischer v. Sklenar, 101 Neb. 553, 163 N. W. 861; 
Brown v. Webster, 87 Neb. 788, 128 N. W. 635; In re 
Estate of Shierman, 129 Neb. 230, 261 N. W. 155; In 
re Estate of Statz, 144 Neb. 154, 12 N. W. 2d 829. 

In the case of Billiter v. Parriott, 128 Neb. 238, 258 
N. W. 395, the court held: “The right of election of a 
surviving spouse to take under the will of deceased or 
to take by inheritance, descent and distribution is purely 
statutory, and the manner prescribed of exercising that 
right is a condition upon which the right rests. * * * 
The county court in the settlement of an estate has 
jurisdiction to determine the heirs of the decedent. In 
doing so, the court does not determine the title to real 
estate, although the determination may incidentally in- 
volve a question of title.” 

Section 30-107, R. R. S. 1943, provides: “If any real 
estate be devised by a deceased husband or wife, to the 
surviving husband or wife of such deceased person, or 
other provision be made for him or her in the last will 
and testament of such deceased person, he or she shall 
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- be entitled to his or her election to take the lands so 


devised, or the provision made for him or her in the 
last will and testament of such deceased husband or 
wife, or to take by inheritance, descent and distribu- 
tion the interest in the estate of the deceased, provided 
by law; but he or she shall not be entitled to. both unless 
it plainly appears by the last will and testament of the 
deceased to have been so intended by the testator or 
testatrix.” 

Section 30-108, R. R. S. 1943, provides: “When a sur- 
viving husband or wife shall be entitled to an election 
under section 30-107, he or she shall be deemed to have 
elected to take the real estate devised or other provision 
made by the last will and testament of the deceased, 
unless he or she shall, within one year after the issuance 
of letters testamentary, file in the office of the county 
court of the county in which such estate is being ad- 
ministered, a refusal in writing to accept the real estate 
so devised or other provision so made, and his or her 
declaration of his or her intention to take by inheritance 
and descent and distribution as by law provided. Such 
refusal and declaration shall be executed by such sur- 
viving husband or wife, and acknowledged in the same 
manner as deeds of conveyance of real estate.” 

The election made by Josephine Bergren, widow of 
Frank Bergren, deceased, to take by statute was executed 
and acknowledged as provided by section 30-108, R. R. 
S. 1943. 

With reference to that part of the objections to juris- 
diction having to do with an action filed by Effie Frank- 
enberger against Laura Irene Holm et al., in the dis- 
trict court for the partition of 400 acres of land in Ante- 
lope County of which Frank Bergren was the fee simple 
owner at the time of his death, this court reversed and 
remanded the cause for insufficient evidence adduced 
by the plaintiff in that action, and also determined the 
evidence was insufficient to sustain the cross-action of 
the appellants for partition. See Frankenberger v. Holm, 
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ante p. 80, 46 N. W. 2d 901. This decision does not 
affect the instant case. 

We conclude that the objections to jurisdiction .were 
properly overruled by the district court. 

Section 30-1606, R. S. Supp., 1949, provides that 
a case such as the one at bar is tried as an equity case 
in the district court. On appeal to this court the case 
is tried de novo on the record presented. See, also, sec- 
tions 25-1105 and 25-1925, R. R. S. 1943. 

The defendants, by answer, alleged facts upon which 
they rely to have the election of Josephine Bergren, the 
widow of Frank Bergren, deceased, to take under the 
statute declared void, for the reason that she lacked 
the mental capacity to voluntarily execute or under- 
stand the election to take under the statute, and further, 
that the execution of the instrument was not her vol- 
untary act and deed and was procured by the undue in- 
fluence of Charles Frankenberger, Effie Frankenberger, 
and others which controlled the will and confused the 
judgment of Josephine Bergren. 

The trial court on June 23, 1950, entered its decree 
finding that Josephine Bergren was competent at the 
time she made the election to take under the statute, 
that the same was her voluntary act and deed, was exe- 
cuted and filed in the manner and form provided by 
law, and was in all respects valid and binding; and that 
Frank Bergren, deceased, never had children, and his 
widow, Josephine Bergren, was therefore entitled to 
receive one-half of all the property of the said deceased, 
- both real and personal. See subdivision (4) of section 
30-101, R.R. S. 1943. The trial court decreed that the real 
estate, in accordance with the laws of descent of the 
State of Nebraska and the will of the deceased, de- 
scended and became the property of the widow under 
the laws of the State of Nebraska as an intestate estate, 
and the heirs at law of the deceased and other persons 
named in the will. The court then decreed Josephine 
Bergren an undivided one-half interest in the estate, 
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and to all of the other legatees and devisees named in 
the will an undivided one twenty-second interest there- 
in, and provided for distribution. 

The defendants filed a motion for new trial, and upon 
the overruling of the same perfected appeal to this court. 

For convenience we will refer to the parties as they 
are originally designated in the district court. Also, we 
will refer to Charles Frankenberger as Charles, Effie 
Frankenberger as Effie, and Josephine Bergren as Jo- 
sephine. 

The record discloses that Josephine Christiansen was 
born in Sweden on April 1, 1869. She came to America 
when she was 19 years of age. Her formal education 
was obtained in the schools of Sweden. She married 
and had three daughters, Effie, Lillian Owen, and 
Perna Hill. Her second marriage was to Frank Bergren 
in 1929, and she lived with him until his death on 
September 6, 1948, at Elgin, Nebraska. His will was 
admitted to probate October 14, 1948. He left certain 
personal estate, 400 acres of land in Antelope County, 
and his home in Elgin. Josephine and Frank Bergren 
had no children. Letters testamentary were issued to 
Charles on October 14, 1948. In 1941, Charles, the son- 
in-law of Josephine, and his wife Effie, her daughter, 
moved from Omaha to Elgin at the request of the Ber- 
grens, to take care of them. Charles had retired as a 
railroad employee. Josephine Bergren died on January 
29, 1949. She was nearly 80 years of age at the time. 

While it appears from a certificate of death offered 
in the record that she died on January 28, 1949, occa- 
sioned by a cerebral hemorrhage suffered by her on 
January 23, 1949, there is little doubt but that the pre- 
ponderance of the evidence discloses that she died on 
January 29, 1949, 

Charles and Effie lived in the home with Josephine 
and Frank Bergren approximately a year before Mr. 
Bergren died, and for two or three years prior thereto 
spent considerable time with them. After Frank Ber- 
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gren’s death Effie and Charles stayed with Josephine, 
cared for her, and took care of her business. Josephine 
did not write letters, but could sign checks. In 1934 or 
1935, Josephine suffered a stroke of paralysis which af- 
fected her throat and speech and made it difficult for 
her to complete a sentence and for others to under- 
stand her, except those who knew her. Dr. Graham 
who had attended her at that time testified she was 
just unable to pronounce words. Two months thereafter 
she was capable of doing some housework, but not the 
washing. She had help for a period of nine months, and 
money was sent to her by Effie to have the washing 
done. She walked with a cane, or with some assistance. 
On January 19, 1949, Josephine suffered a second stroke 
of paralysis. After that her speech was very much af- 
fected and it was difficult to understand her. She 
would mix Swedish language in her conversation. She 
was unable to talk over the telephone. She was stooped 
over with arthritis and could not hold the telephone, 
and people on the other end of the line could not under- 
stand her. She did not possess an English Bible, but 
had a Swedish Bible, and she listened to Swedish pro- 
grams over the radio. Her difficulty was principally 
due to arthritis in her legs, one of which was shorter 
than the other. She had difficulty in getting in and out 
of a car. After January 19, 1949, the date of her 
second stroke, she was unable to get out of bed un- 
assisted and did not attend to her physical wants after 
that date. 

It appears from the evidence that the matter of 
Josephine electing to take under the statute had been 
under consideration for some time. She was confused 
when she learned that under the provisions of the will 
she would be unable to sell the home in Elgin. She 
was desirous of selling the home and purchasing one in 
St. Paul, Minnesota, to be near her daughters who could 
assist in taking care of her. In an endeavor to satisfy 
her she was taken out to the farm, which she had not 
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seen for years. Considering her desires and the income 
from the farm not being adequate to support her, in 
her opinion it was thought best that the election to take 
under the statute should be made to enable her to get 
what she wanted and needed. The attorney for the 
estate explained to her the right to take under the 
statute and the effect of so doing. On January 26, 1949, 
at her request Charles went to Neligh to ask the attorney 
for the estate to prepare such a document, which was 
done. The attorney returned with Charles to Elgin 
where they met Mr. Daly and asked him to come along 
as a witness to a document prepared for Josephine to 
sign. When they arrived at the home Josephine was 
lying in bed. She did not have her glasses. It was 
thought best not to induce her to get up, so two pillows 
were placed under her which elevated her in a position 
so that she could see. The evidence shows that she 
did fancy work without glasses, and was able to see 
without .glasses. Effie read the document to her and 
asked her if she understood it, and she indicated that 
she did. Her hand was strong, however she was unable 
to control it. She had written poorly for years. She 
took the pen and started to write, making some scratches 
on the instrument. Effie held her hand and she made 
her mark. The attorney asked her if she understood 
what was in the instrument and if it was her voluntary 
act and deed. She nodded her head indicating that it 
was. She smiled and shook hands with the attorney, 
and was assured the instrument would be filed in the 
Frank Bergren estate proceedings, which she wanted 
done. She had begged to have this matter attended to 
as she wanted to sign the instrument, and was pleased 
when the matter was completed. 

The minister who had called on the Bergrens during 
Mr. Bergren’s lifetime and on Josephine after Ber- 
gren’s death visited with her about half an hour the 
afternoon the election to take under the statute was 
signed. He testified that she understood him, but it 
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was difficult for him to understand her because he was 
not Swedish; that she had average mental capacity for 
a person her age; and that her mind was clear. 

Dr. Graham who had known the Bergrens for 20 
years and served them as family physician, testified 
that he called on Josephine on January 19 and 22, 1949. 
She had an extreme weakness of the legs and needed 
help to stand up. She was mentally competent and 
knew what she was doing when he attended her. She 
was able to sit up, with help, on January 22d. He 
always had difficulty in understanding her because she 
talked Swedish about one-third of the time. 

The prima facie case made by the plaintiffs disclosed 
that Josephine was mentally competent at the time she 
executed the election to take under the statute. 

The defendants’ evidence as to Josephine’s mental in- 
capacity to elect to take under the statute and renounce 
the will dealt to considerable extent with her physical 
disabilities. She suffered from arteriosclerosis, two par- 
alytic strokes, and arthritis which affected her ability 
to get around unattended and to talk to the extent of 
formulating sentences so that she could be understood, 
and also affected her mentally to know and understand 
the meaning of an election to take under the statute. 
She had been confined to the house for a long period of 
time with Charles and Effie in constant attendance upon 
her to take care of her physical needs because she was 
unable to comb her hair or go to the bath unassisted. 
She was sick in bed approximately three weeks prior to 
her death. The last ten days of her life she did not 
mention her daughters in Minnesota or request that 
they come and see her. She was, for the most part, 
fed liquids. She signed the election to take under the 
statute with the knowledge that she was going to die 
in the near future, and was asked by the minister if 
she was afraid to go. She indicated that she was not, 
but in fact she did die three days thereafter. She never 
consulted any attorney except the attorney for the estate 
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whom she met after her husband’s death, and when this 
attorney advised with her Charles and Effie were al- 
ways present. They had managed her business affairs 
after her husband’s death and never left her alone 
with anybody. 

A medical expert testified in behalf of the defendants 
in answer to hypothetical questions which contained 
most of the relevant and material evidence adduced, 
except that eliminated from the questions was the at- 
tendance of the family physician on Josephine. This 
expert gave his opinion that Josephine was incompetent 
to execute the election to take under the statute on 
January 26, 1949. He did not express an opinion as to 
the competency of Josephine, in answer to a hypothe- 
tical question if she had suffered a stroke on January 
23, executed the election to take under the statute on 
January 26, 1949, and departed this life on January 28, 
1949, whether or not she was competent to do so. How- 
ever, when he was recalled he did express the opinion 
that she was incompetent to execute the election to 
take under the statute considering the dates set forth 
in the hypothetical question. This expert testified that 
if the family physician examined the patient and had 
known her for years, that he would have a fairly good 
understanding as to her competency. This expert was 
unacquainted with Josephine and had never seen her. 

The medical expert presented by the plaintiffs testi- 
fied that to determine the competency of a person it is 
necessary to take into consideration their alertness, 
whether or not there had been mental deterioration, 
the extent of it, whether or not the patient had suffered 
hallucinations of any kind, and the specific history by - 
a physician in whom the examining doctor had confi- 
dence. 

There are certain letters in evidence upon which the 
defendants rely as indicating undue influence on the 
part of Charles and Effie, also evidence that the last 
year of her life Josephine did not write letters. The 
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letters relied upon to show undue influence merely show 
that Charles and Effie were desirous of buying the 
’ respective shares of the heirs at law and others. 

The arrangements for Josephine to take under the 
statute had been discussed and agreed upon some months 
before she actually executed the instrument. While 
there is some intimation on the part of the defendants 
that Josephine executed the election to take under the 
statute anticipating her death in the near future and 
with the intention to disavow the provisions of the will 
for the purpose of enhancing the value of the estate for 
the benefit of her heirs at law and thus defeating the 
legatees and devisees under the will of a fair share of 
the estate, we find no merit to this contention. She 
had the legal right to make the election to take under 
the statute if she was competent to do so and was not 
unduly influenced by others to execute the instrument. 

The burden of proof is on the party who alleges the 
mental incapacity of a widow to elect to take under the 
statute and renounce the will to prove by a preponder- 
ance of the evidence that she was not mentally compe- 
tent at the time she executed the instrument. See 
Brugman v. Brugman, 93 Neb. 408, 140 N. W. 781. The 
rule in this respect is the same as when it is sought by 
a party to set aside a deed or will for the want of mental 
capacity. 

In determining the mental capacity of a widow to 
execute an election to take under the statute and re- 
nounce the will, if it clearly appears that when the in- 
strument was executed the widow had the capacity to 
understand what she was doing and to decide intelli- 
gently whether or not she desired to execute the in- 
strument, it cannot be said that she was incompetent 
or incapable at the time of executing the instrument. 
In order to invalidate an election of a widow to take un- 
der the statute on the ground of mental incapacity, it 
is necessary to show such a degree of mental weakness 
as renders her incapable of understanding and pro- 
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tecting her own interests at the time she executed the 
instrument. See, Broeker v. Day, 124 Neb. 316, 246 N.. 
W. 490; Little v. Curson, 114 Neb. 752, 209 N. W. 737; 
Parkening v. Haffke, 153 Neb. 678, 46 N. W. 2d 117. 

In the case of In re Dellow’s Estate, 290 Mich. 167, 

287 N. W. 420, an 83-year-old widow was an unkempt, 
sickly person, reserved and disinclined to read and write. 
It was stated and held that these facts did not necessarily 
mean that she was incompetent to make an election to 
take under the statute rather than under her late hus- 
band’s will, for if she was capable of reasoning and 
taking reasonable action, she was competent to make an 
election. Neither the jury nor the court might substi- 
tute its views for hers. 
. The evidence in the instant case, in the light of the 
afore-cited authorities, clearly indicates that the defend- 
ants have failed to prove that Josephine lacked the 
mental capacity to execute the election to take under 
the statute. The trial court did not err in so holding. 

On the proposition raised by the defendants on undue 
influence, a person asserting that a widow, at the time 
she executed and filed an election to take under the 
statute and renounce the will of a deceased person was 
subject to undue influence by which the instrument was 
procured must establish by a preponderance of the evi- 
dence (1) that the widow, at the time of executing the 
instrument, was subject to such influence; (2) that the 
opportunity to exercise it existed; (3) that there was a 
disposition to exercise it; and (4) that the result appears 
to be the effect of such influence. See, In re Estate of 
Thompson, 153 Neb. 375, 44 N. W. 2d 814; In re Estate of 
Scoville, 149 Neb. 415, 31 N. W. 2d 284; In re Estate of 
Benson, 153 Neb. 824, 46 N. W. 2d 176. 

The burden is on the defendants in this case to pro- 
duce evidence tending to prove each of the four elements 
stated above, as a prerequisite of their right to have the 
issue determined. If any one of the essential elements 
enumerated is not supported by evidence or reasonable 
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inference drawn from a fact or facts otherwise estab- 
lished, the contention of undue influence must be re- 
jected. The evidence must tend to show undue influence 
directly in reference to the election to take under the 
statute in question, and be of such a nature as to control 
the will of the widow of Frank Bergren and cause her to 
do something that she did not intend. Suspicion or sup- 
position of undue influence is not sufficient to require 
the court to determine the question and render a judg- 
ment to such effect. See, In re Estate of Bayer, 119 Neb. 
191, 227 N. W. 928; In re Estate of George, 144 Neb. 
887, 15 N. W. 2d 80; In re Estate of Goist, 146 Neb. 1, 
18 N. W. 2d 513; In re Estate of Bainbridge, 151 Neb. 
142, 36 N. W. 2d 625. 

From an analysis of the evidence it is true that the 
opportunity to exercise undue influence existed. How- 
ever, there is no clear and satisfactory evidence that 
Josephine was subject to such influence. A disposition 
to exercise such influence is not clearly and satisfactor- 
ily shown, or that the result appears to be the result 
of such influence. We conclude the trial court did not 
err in determining that the defendants failed to prove 
undue influence as required by law. 

The defendants filed a supplemental motion for new 
trial for newly discovered evidence primarily to the 
effect that Josephine Bergren was deaf to ordinary con- 
versation and therefore unable to know or understand 
what had been told her about the right to take under the 
statute. This motion was supported by affidavits to 
which counter-affidavits were filed. We have examined 
the purported newly discovered evidence and find that 
this motion for new trial was properly overruled. 

The applicable rule is that a new trial will not be 
granted on the ground of newly discovered evidence 
unless it is made to appear that such evidence, if it 
had been offered and admitted on the trial, would prob- 
ably have produced a different result. The application 
for a new trial on the ground of newly discovered evi- 
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dence is addressed to the sound judicial discretion of 
the trial court, and its action thereon will not be over- 
ruled unless there is a clear abuse of discretion shown. 
See, Morrill County v. Bliss, 125 Neb. 573, 251 N. W. 
106; Hodges v. Hodges, ante p. 178, 47 N. W. 2d 361. 

Other assignments of error are without merit and 
need not be determined. 

For the reasons given herein the judgment of the 


district court is affirmed. 
AFFIRMED.. 


ALVIN A. PETERSEN, APPELLANT, V. JOHN SCHNEIDER ET AL., 
APPELLEES. 
47 N. W. 2d 863 
Filed May 11, 1951. No. 32859. 


SUPPLEMENTAL OPINION 


AppEAL from the district court for Morrill County: 
CLAIBOURNE G. PERRY, JUDGE. On oral argument on mo- 
tion for rehearing. See Petersen v. Schneider, 153 Neb. 
815, 46 N. W. 2d 355, for original opinion. Opinion modi- 
fied. Motion for rehearing overruled. 


Otto H. Wellensiek, Olsen & Holtorf, and Moran & 
James, for appellant. 


Neighbors & Danielson, for appellees. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuUGH, JJ. 


CARTER, J. 

In the opinion previously filed in this case, Petersen 
v. Schneider, 153 Neb. 815, 46 N. W. 2d 355, we did not 
discuss the question whether or not the negligence of 
the driver of the automobile was imputable to the plain- 
tiff. It now appears to us that this is important in 
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determining the issues to be submitted on the retrial 
of the case. 

The trial court instructed the jury that any negli- 
gence on the part of the driver of the automobile was 
imputable to the plaintiff. The record shows that plain- 
tiff was the owner of the automobile being driven by 
Wellensiek at the time of the collision. There is no evi- 
dence that the occupants of the automobile were en- 
gaged in a joint enterprise or that any relationship. 
existed between the owner of the car and the driver 
which gave the owner authority to direct or to assist 
in the operation and management of the car. The record 
shows that the plaintiff and his two companions were 
on a hunting trip and that each drove the car a part of 
the time. The owner of an automobile may in some 
cases be considered a guest of the driver so that the 
driver’s negligence will not be imputed to him. In ap- 
proving this rule we said: ‘“‘A man may, however, be 
a guest in his own automobile, and an owner, who, al- 
though present in his car while it is being driven by an- 
other not his agent, is present merely as a guest, and has 
no control of the machine, which is not being used in 
the furtherance of his business or undertaking, is not 
liable, in absence of any statute imposing liability for 
the negligence of such person in operating it.’”” Gorman 
v. Bratka, 139 Neb. 718, 298 N. W. 691. In Christensen 
v. Hennepin Transportation Co., Inc., 215 Minn. 394, 10 
N. W. 2d 406, 147 A. L. R. 945, the court in dealing with 
this question said: ‘The owner of an automobile may 
be the operator’s guest. Where the owner is the guest of 
the operator of his automobile, the operator’s contribu- 
tory negligence is not imputable to the owner, except 
where the operator is the owner’s servant or agent or 
where the operator and the owner are engaged in a 
joint enterprise.” 

In Smalley v. Simkins, 194 Wis. 12, 215 N. W. 450, the 
court in a similar case said: “That Simkins drove the 
car part way and was riding in the front seat at the 
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time of the accident does not present any substantially 
different situation. Each of the men was an experienced 
driver, and appellant, Simkins, at no time undertook or 
assumed to direct, as principal, the defendant Smalley 
as driver. The only thing here that can be recognized 
under the law as the proximate cause of the injury was 
the carelessness of the driver, Smalley. The mere fact 
of ownership of the car by Simkins is not of itself suffi- 
cient to create such a liability.” 

The appellant relies upon Sutton v. Inland Construc- 
tion Co., 144 Neb. 721, 14 N. W. 2d 387. We therein 
said: “The prevailing rule is that the relation of prin- 
cipal and agent or master and servant exists between 
the owner and the driver under such circumstances, 
and that the owner, being present in the car at the 
time of the accident and having the control and au- 
thority of a principal or master, is responsible for and 
bound by the negligence of his agent or servant.” There 
was evidence in that case that the owner was directing 
the driver and exercising some control over the operation 
of the car. Whether the owner was liable for the negli- 
gence of the driver was a question of fact. We think 
the rule announced in the Inland Construction Com- 
pany case was incorrect to the extent that it infers that 
ownership alone is evidence that the relation of prin- 
cipal and agent, or master and servant, exists. The 
cases cited in that case in support thereof announce a 
rule that is much broader in scope than the rule followed 
in this state. The rule in this state is: Where the owner 
is a passenger in his own automobile while it is being 
operated by another, the negligence of the operator is not 
imputable to the owner, except where the operator is the 
owner’s servant or agent, or where the operator and the 
owner are engaged in a joint enterprise, or where the 
owner assumes to direct the operation of the automobile 
and to exercise control over it. See, also, Rodgers v. Sax- 
ton, 305 Pa. 479, 158 A. 166, 80 A. L. R. 280 and cases 
cited in the annotation thereto. We hold therefore that 
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the negligence of the driver of the automobile is not 
imputed to the plaintiff under the evidence shown by 
the record. Under such circumstances it is error to 
instruct that the negligence of the driver of the car 
was imputed to plaintiff and where, as here, there is 
no evidence of any contributory negligence on the part 
of the plaintiff, it is error to submit the question of con- 
tributory negligence to the jury. 

The former opinion as herein modified is adhered 
to and the motion for a rehearing overruled. 

MoTION FOR REHEARING OVERRULED. 


GILSON JAMES, APPELLANT, V. EVERETT HOGAN, APPELLEE. 
47 N. W. 2d 847 


Filed May 11, 1951. No. 32918. 


1. Appeal and Error. It is not the province of this court in re- 
viewing the record in an action at law to resolve conflicts in 
or weigh the evidence. 

It is presumed in such an action that controverted 
facts were decided by the jury in favor of the successful party, 
and its finding based on conflicting evidence will not be dis- 
turbed unless clearly wrong. 

38. Contracts: Rescission. An indivisible contract cannot be re- 
scinded in part and a part remain executed. If rescinded at all, 
-it must be the entire contract, and the parties thereto placed 
in the situation they were at the time it was made as nearly 
as the circumstances will permit. 

4. Damages: Rescission. The remedies of rescission and damages 
are inconsistent; the former proceeding upon disaffirmance, and 
the latter upon affirmance of the contract. 

5. Rescission. Rescission extinguishes the contract and neither 
party can thereafter base any right of recovery on any part 
of it. 

6. Tender. A plea of tender in an answer is an admission that the 
amount offered is due the plaintiff. 

In order to make a tender effective and to relieve 

defendant from further interest and costs, he must, when sued, 

not only plead the tender but bring the amount into court so 
that it is available for the use of the plaintiff. 
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An effective tender must be the amount to which the 
party is entitled at the time it is made, and if he has become 
entitled to costs by commencement of an action to recover the 
indebtedness, a tender which does not include all such costs is 
nugatory. 

9. Tender: Judgments. A plea of tender is materially different 
in character and effect from an offer of confession of judgment 
after an action is begun. 

10. Judgments: Costs. An offer to confess judgment after suit com- 
menced in district court to be effective to defeat subsequent costs 
must comply with the requirements of section 25-906, R. R. S. 
1943. 

11. Appeal and Error. If the result of the trial in the district 
court is the only one that is permitted by the record, the judg- 
ment will not be reversed for errors of the trial court. 


APPEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JuDGE. Affirmed as modified. — 


F. J. Reed, for appellant. 


Herman & Van Steenberg, and Neighbors & Danielson, 
for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosiauGu, JJ. 


BosLaueu, J. 

This is an action at law based upon rescission by ap- 
pellant of a contract for the purchase by him from ap- 
pellee of a new airplane, because of his nonperformance, 
to recover a money judgment for the amount of the pay- 
ment made on the purchase price at the time of the 
transaction, and the amount appellant claims appellee 
was to allow him and apply on the purchase price of the 
new machine as the trade-in value of a used airplane 
owned by appellant that appellee was to accept as his 
property. 

The pleading of appellant is that: Appellee was en- 
gaged at Mitchell, Nebraska, in the general airplane 
business; conducting an airport; buying, selling, and 
trading new and used airplanes; and that he represented 
to appellant he was an authorized agent and distributor 
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of and for Luscombe Airplane Corporation of Dallas, 
Texas. Appellant owned a plane made by it and sold 
to him by appellee. The parties on May 6, 1946, made 
a contract by which appellee sold to and appellant pur- 
chased an 85 horsepower deluxe model, all metal, Lus- 
combe airplane for delivery in October of 1946, for the 
purchase price of $2,995.00, to be paid by appellee buy- 
ing the used plane owned by appellant for $2,500.00, its 
then fair and reasonable value, and appellant paying 
appellee the balance of $495.00. Appellant delivered his 
plane and paid $495.00 to appellee. He accepted, re- 
tained, used, and removed the plane from Nebraska. 
Appellant performed and complied with all the obliga- 
tions of the contract required of him. Appellee was not 
able to and did not deliver or offer to deliver to appellant 
the new airplane and because thereof he elected to 
rescind the contract and gave notice of rescission to ap- 
pellee. Appellant asked judgment for $2,500, the rea- 
sonable and agreed value of the used airplane, and 
$495.00 paid as the balance of the purchase price of 
the new machine, interest at legal rate from the date of 
the transaction, and costs. 

Appellee admitted that on May 6, 1946, by verbal 
agreement he sold to and appellant purchased from 
appellee an 85 horsepower deluxe model, a]l metal, Lus- 
combe airplane to be delivered to the purchaser when it 
was constructed and available, and appellant paid ap- 
pellee $495.00 as a deposit of a part of the purchase 
price; that appellant elected to rescind the agreement, 
gave appellee notice thereof in the spring of 1947; and 
that he agreed to the rescission. Appellee obligated 
himself to assist appellant in selling his plane to en- 
able him to pay the balance of the purchase price of the 
new plane. He denied he purchased or in any manner 
acquired the used plane of appellant, and asserted that 
he had at all times remained the owner and had and 
exercised the right of ownership and control thereof. 
Appellee asserted that before the case was commenced 
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he tendered and offered to return to appellant the down 
payment made by him of $495.00 on the purchase price 
of the new airplane; that he was able, ready, and willing 
to return it; and that he tendered it into court and re- 
newed and continued the tender. The allegations of ap- 
pellant not admitted were denied. 

The reply was a denial of affirmative matters alleged 
in the answer. 

The result of the second trial of the case was a ver- 
dict for appellant for $495.00 with interest thereon at 
6 percent from the 6th day of May 1946. The motion 
of appellant for a new trial was denied. The motion of 
appellee to amend the verdict by eliminating therefrom 
the words “with interest thereon at six per cent from 
the 6th day of May, 1946” was sustained and judgment 
was rendered for appellant for $495.00 without interest, 
and all costs were taxed to him. This appeal is from that 
judgment. 

Appellant contests the sufficiency of the evidence to 
sustain the verdict. The record shows that there was a 
contract between the parties for the sale by appellee 
and the purchase by appellant of a new 85 horsepower 
deluxe model, all metal, Luscombe airplane. An im- 
portant issue of fact concerned the terms and conditions 
of the contract. The proof of appellant was to the 
effect that he purchased the machine to be delivered to 
him in October 1946, from appellee for the sum of 
$2,995.00; that he paid the purchase price by selling and 
delivering his used plane to appellee for the agreed 
sum of $2,500.00, and by paying him $495.00 in cash on 
the day of the transaction as the balance of the pur- 
chase price in full; and that the used plane was delivered 
to and accepted by appellee and he has since retained 
it and converted it to his use. The evidence of this 
version of the contract was substantial. 

Appellee denied the terms and conditions of the con- 
tract as shown by the evidence in behalf of appellant 
and asserted that he agreed to sell to appellant the ma- 
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chine and deliver it to him when it was constructed and 
was available for a purchase price to be determined 
when the manufacturer fixed the selling price thereof; 
that it was a new model of machine not yet in produc- 
tion; that he required a deposit of a part of the pur- 
chase price and appellant paid on that account to ap- 
pellee on the date of the contract $495.00; that he did 
not agree to purchase or accept the used plane of appel- 
lant as part payment of the new airplane, but appellee 
did agree to assist appellant to the extent he could in 
making a sale of the used airplane; and that appellee 
had no other obligation in reference to it. The record 
contains much corroboration of appellee. 

There was a direct conflict of evidence on this issue. 
It was the province of the jury to resolve the question 
of fact as to the terms and conditions of the contract. 
It is not permissible for this court in reviewing the 
record in an action at law to resolve conflicts in or to 
weigh the evidence. It is presumed in such an action 
that all controverted facts are decided by the jury in 
favor of the successful party and the finding based on 
conflicting evidence will not be disturbed unless clearly 
wrong. Bolio v. Scholting, 152 Neb. 588, 41 N. W. 2d 
913. The record prevents a determination that the ver- 
dict of the jury is clearly wrong. 

The used Luscombe airplane owned by appellant was 
kept at the airport of appellee from the time it was pur- 
chased in January 1946 until it was taken to Denver 
March 6, 1947. It was registered and licensed in the 
name of appellant, and the title to it was shown in his 
name by the Civil Aeronautics Administration. It was 
never changed. There were negotiations with a Mr. 
Conley of Dateland, Arizona, for the sale to him of the 
plane. It was thought it could be sold to him for 
$1,950.00 if it were taken there. The parties considered 
the matter and appellant made a bill of sale to appellee 
to enable him to transfer the plane to Conley if he 
bought it. This was during December 1946, and Jan- 
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uary 1947. The prospective purchaser did not buy the 
machine and appellee returned the bill of sale to appel- 
lant. He accepted and retained it. It was alleged in 
the amended petition that appellant had forgotten he 
had it at the time the case was commenced and that 
he “tenders into court said bill of sale for the use of the 
defendant.” 

The plane of appellant and. a used plane of appellee 
were taken to Denver, Colorado, on March 6, 1947, 
and left at the airport of Mountain States Aviation, Inc. 
It was a used plane exchange, and it accepted used 
planes for sale. The pilot of the plane of appellant on 
the trip from the airfield of appellee to Denver was 
an employee of appellant. Appellant advanced money 
to his employee to make the trip. He left the plane at 
the Denver airfield. The plane was then in good condi- 
tion. Appellee told the sales manager of the company 
that the plane was owned by appellant and he should be 
contacted for any authorization desired. He was wired 
an offer of purchase on May 17, 1947, by the Denver 
company. Appellant was afterwards in the place of 
business of the company in Denver. He elected to, and 
did rescind the contract to purchase a new plane be-. 
cause of failure of appellee to deliver it to him, and 
gave appellee notice in writing of the rescission on April 
30, 1947, and demanded payment by him to appellant of 
$3,995.00, the amount he claimed as the purchase price 
of the new machine, and $1,000.00 as the value of his 
bargain. 

Appellant stressed at the trial that appellee did not 
return or offer to return to him the used plane at the 
time or after the notice of rescission. He testified that 
the -value of his plane was as much in April and May 
1947, as it was May 6, 1946, but that he would not have 
accepted the return of it if appellee had brought it to 
him. He knew his plane was taken to Denver with his 
consent; that it was there when he rescinded the con- 
tract; that he had the title thereto; and that he could 
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have taken it at any time he desired. 

Appellant based his case on rescission of the contract 
to purchase because of the failure of appellee to make 
delivery of the subject of it. He pleads rescission of the 
contract as part of his cause of action. Appellee ac- 
cepted the rescission and characterizes the nature of the 
action in this court as ‘“* * * a law action based upon 
rescission by plaintiff * * *” of whatever contract there 
was between the parties. The legal nature of the case 
has been conclusively determined by the parties. 

Appellant does not in this action, based upon rescis- 
sion by him of the contract, seek a recovery or return 
to him of his airplane, but asks judgment for $2,500.00, 
the amount he claims appellee agreed to pay him for it 
as a credit on the purchase price of the new airplane. 
He claims the right of partial rescission of a single in- 
divisible contract and seeks to escape the burdens but 
to be awarded the benefits. The court may only consider 
the rules of law applicable to the kind of an action the 
parties have made. 

Appellant upon failure of appellee to deliver him the. 
new airplane had the right to affirm the continued ex- 
istence of the contract and pursue an action for dam- 
ages, or, at his election, to rescind the contract and de- 
mand that appellee place him in statu quo by restoring 
to him the $495.00 which he paid to appellee and the 
used airplane if, as he claims, it was delivered to the 
appellee in fulfillment and satisfaction of the obliga- 
tions of the agreement on his part. The contract be- 
tween the parties was not separable. He could not do 
both. The two remedies are inconsistent. An indivis- 
ible contract may not be rescinded in part and a part 
remain executed. If a single indivisible contract is 
rescinded at all it must be the entire contract, and the 
parties placed in the situation they were at the time the 
contract was made as nearly as the circumstances will 
permit. In Alfree Mfg. Co. v. Grape, 59 Neb. 777, 82 
N. W. 11, it is said: “A contract can not be rescinded 
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in part and a part remain executed. If rescinded at all, 
it must be in toto, and the parties thereto placed in statu 
quo so far as the circumstances will permit.” In Ras- 
mussen v. Hungerford Potato Growers Assn., 111 Neb. 
58, 195 N. W. 469, it is determined that: “The two 
remedies of damages and rescission are inconsistent, the 
former proceeding upon affirmance, and the latter upon 
disaffirmance, of the contract; * * *.” See, also, Collison 
v. Ream, 95 Neb. 29, 144 N. W. 1050; McCaw v. Swallow, 
112 Neb. 458, 199 N. W. 726; O’Keefe v. Routledge, 110 
Mont. 138, 103 P. 2d 307, 148 A. L. R. 409. 

Appellant rescinded the contract and the legal right 
he had thereafter, under the circumstances of this case, 
was to be placed, as nearly as the facts would permit, 
in the position he occupied before the contract, which he 
had repudiated, was made. A party who rescinds can 
generally recover nothing beyond restitution. He was 
not entitled to recover any profit of his bargain or to 
enforce any obligation depending for its existence upon 
any provision of the contract. To be entitled to do that 
he would have been compelled to affirm the existence 
of the contract. This he has barred himself from doing 
by his election to rescind and by prosecuting this case 
to judgment. The contract being rescinded, it is totally 
avoided and as nonexistent as if it had never been made. 
Alfree Mfg. Co. v. Grape, supra; Rasmussen v. Hunger- 
ford Potato Growers Assn., supra; Collison v. Ream, 
supra; McCaw v. Swallow, supra; Fagan v. Hook, on 
rehearing, 134 Iowa 390, 111 N. W. 981; O’Keefe v. Rout- 
ledge, supra; 12 Am. Jur., Contracts, § 389, p. 966; § 439, 
p. 1019; 17 C. J. S., Contracts, § 440, p. 924. In Fagan v. 
Hook, supra, the court said: “In its very nature rescis- 
sion implies the extinction of the contract, and, once 
accomplished, neither party can base any right of recov- 
ery upon it. Plaintiff’s right to demand a return or re- 
delivery of the personal property is not because of the 
existence of any contract between them, but because 
there is none.” 
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Appellant objects because the trial, court found and 
determined that he was not entitled to interest on th 
amount stated in the verdict, because appellee before 
suit tendered $495.00 to appellant and kept the tender 
good, eliminated the interest, and entered judgment for 
the principal amount found by the jury, $495.00, without 
interest, and taxed all costs to him. 

Appellee pleaded that before suit was brought he 
tendered and offered to return to appellant $495.00, the 
amount paid by him to appellee on the purchase price 
of the new airplane. The evidence does not sustain 
this. There was a conversation between the parties in 
which this subject was discussed in April of 1947, but 
the result was a postponement by suggestion of appel- 
lant and acquiescence therein by appellee, for a week 
or two because there was a prospect at Sidney, Nebraska, 
for the purchase of the plane of appellant. What was 
said and done on that occasion was nothing beyond a 
demonstration that appellee was willing to return the 
$495.00, but on the suggestion of appellant all things 
were left as they then were until the possibility of a 
sale of the used plane was further explored. 

A tender of $495.00 was made in the answer of ap- 
pellee. This was an admission by him of a liability to 
appellant for that amount, but it was not an offer by 
appellee to confess judgment for that or any amount as 
the statute permits and provides. In Portsmouth Sav- 
ings Bank v. Yeiser, 81 Neb. 343, 116 N. W. 38, it is said: 
“They have conceded by pleading a tender that the 
amount tendered was due at the time it was made, * * *.” 
Phoenix Ins. Co. v. Readinger, 28 Neb. 587, 44 N. W. 
864, recognizes that a tender and an offer to confess 
judgment after suit commenced are two materially dif- 
ferent things: “This is a tender and admits that the 
amount tendered is due the defendant in error. * * * 
The plea of tender is very different in its effect from an 
offer of the defendant to allow judgment to be taken 
against him for a specified sum. In the latter case it is 
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unnecessary to plead the amount tendered in the answer, 
nor need any mention be made of it therein.” See, also, 
Murray v. Cunningham, 10 Neb. 167, 4 N. W. 953; Cob- 
bey v. Knapp, 23 Neb. 579, 37 N. W. 485. It is mandatory 
that an offer to confess judgment should not be included 
in a pleading affecting the merits of a case and should 
not be disclosed in the evidence. § 25-906, R. R. S. 1943; 
Hammang v. Chicago & N. W. Ry. Co., 107 Neb. 684, 186 
N. W. 991. On the other hand, a tender to be effective to 
permit a defendant to escape further interest and costs 
must be, when he is sued, not only pleaded by him but 
he must bring the amount into court so that it may be 
available for the use of the plaintiff. Portsmouth Sav- 
ings Bank v. Yeiser, supra; Scheer v. Nelson, 113 Neb. 
821, 205 N. W. 250. There was no compliance by ap- 
pellee with any of the requirements of the statute pro- 
viding for confession of judgment after the action was 
begun. § 25-906, R. R. S. 1943; Rose v. Peck, 18 Neb. 
529, 26 N. W. 363; Murray v. Cunningham, supra. 

The amount of the tender pleaded by appellee was 
$495.00, the exact amount appellant paid to appellee 
when the contract was made. The contract was rescinded 
by appellant on April 30, 1947. Appellee accepted the 
rescission and has relied on it in this litigation. He re- 
ceived and retained that amount by the action and with 
the consent and for the benefit of appellant until the 
contract was rescinded. He was not liable for interest 
on it before that date. § 45-107, R. S. 1943. It was his 
legal duty to surrender and return this amount to 
appellant commencing with the date of the rescission 
of the contract. He held it without the consent of ap- 
pellant and without legal right thereafter, and was 
liable for interest thereon at legal rate. Appellee did 
not include in the amount of his tender interest on the 
$495.00 from April 30, 1947, the date of the rescission of 
the contract, to the date the tender was made, or the 
costs incurred by appellant to that date. A tender must 
include everything to which the other party is entitled 
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and a tender of any less sum is nugatory and ineffective. 
If a creditor has become entitled to costs by reason of 
commencement of an action, a tender not including all 
such costs is insufficient. In McEldon v. Patton, 4 Neb. 
(Unoff.) 259, 93 N. W. 938, this court said: “The plain- 
tiff in an action already commenced is not compelled to 
receive a sum of money paid into court in satisfaction 
of his claim, unless the sum so paid is sufficient to in- 
clude the costs to the time of payment.” See, also, 
Colby v. Reed, 99 U. S. 560, 25 L. Ed. 484; Annotation, 
5 A. L. R. 1228; 52 Am. Jur., Tender, § 22, p. 230. The 
district court was wrong in denying appellant interest 
on the $495.00 from April 30, 1947, and in taxing the 
costs of the case to him. 

There are many errors assigned and discussed by 
appellant. It is not necessary or proper, because of 
the discussion of and conclusion reached in this case, to 
consider or determine any of these. It has often been 
determined that if the result of the trial in the district 
court is the only one that is permitted by the pleadings 
and evidence, the judgment will not be reversed for 
errors occurring at the trial. Holberg v. McDonald, 
137 Neb. 405, 289 N. W. 542; Kuhns v. Live Stock Nat. 
Bank, 138 Neb. 797, 295 N. W. 818. This doctrine is an 
adaptation of the rule that on appeal an immaterial or 
harmless error of the trial court does not require or 
justify a reversal of the judgment. Long v. Guilliatt, 
137 Neb. 199, 288 N. W. 689. 

The judgment of the district court should be and is 
modified by eliminating from it the words “without 
interest’ and by inserting in place thereof the words 
“with interest thereon at 6 percent per annum from 
April 30, 1947, to the date of the payment of the judg- 
ment,” and by striking from it the provision that the 
“costs of the action be taxed to plaintiff’ and by in- 
serting in place thereof the words “all costs of the action 
in both courts should be and they are taxed to the de- 
fendant.” 
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The judgment as modified should be and it is affirmed. 
AFFIRMED AS MODIFIED. 


JOHN M. JOHNSON, APPELLEE, Vv. EARL R. SCHREPF ET AL., 
APPELLANTS, EASTERN NEBRASKA PuBLIC POWER DISTRICT, 
A CORPORATION, APPELLEE. 

47 N. W. 2d 853 . 


Filed May 11, 1951. No. 32952. 


1. Trial. When the defendant in a personal injury action moves 
for a directed verdict, such motion will be treated as an ad- 
mission of the truth of all material and relevant evidence favor- 
able to the plaintiff and of all reasonable inferences to be drawn 
therefrom, and if it tends to support plaintiff’s cause of action, 
the motion should be overruled and the case submitted to the 
jury. 

2. Trial: Negligence. Where there is no evidence to support the 
defense of contributory negligence it should not be submitted 
to the jury, and to do so under such circumstances would con- 
stitute prejudicial error. 

3. Automobiles. The lawfulness of the speed of a motor vehicle, 
within the maximum limits fixed by law, is determined by the 
further test of whether the speed was greater than was reason- 
able and prudent under the conditions then existing. 

Where the driver of a motor vehicle upon a public 
highway, in attempting to pass another vehicle from the rear, 
operates his vehicle in such a manner as to strike the other 
vehicle in passing, he is ordinarily guilty of negligence when 
the driver of the vehicle being passed is without fault. 

-5. Damages. In an action for damages, where the law furnishes 
no legal rule for measuring them, the amount to be awarded 
rests largely in the sound discretion of the jury, and the courts 
are reluctant to interfere with a verdict so rendered. 

6. Trial: Damages. A verdict may be set aside as excessive only 
where it is so clearly exorbitant as to indicate that it was the 
result of passion, prejudice, or mistake, or it is clear that the 
jury disregarded the evidence or controlling rules of law. 

A court will not ordinarily hold a verdict to 
be excessive when the amount fixed by the jury is sustainable 
by factors of pain, suffering, mutilation, disability, wage losses, 
medical costs, or other pecuniary losses, including those result- 
ing from existing economic conditions such as the low pur- 
chasing power of money. 
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APPEAL from the district court for Otoe County: 
Tuomas E. DUNBAR, JuDGE. Affirmed. 


Betty Peterson Sharp, and Davis, Stubbs & Healey, 
for appellants. 


Van Pelt, Marti & O’Gara, and Tyler & Frerichs, for 
appellees. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


CarTER, J. 

This is a personal injury action growing out of an 
accident between two trucks on a public highway. The 
jury returned a verdict for the plaintiff in the amount 
of $16,594.85, and the defendants appeal. 

The accident took place on a county road about four 
and one-half miles south and one mile east of Syracuse, 
Nebraska, on a detour marked as State Highway No. 
50, on June 29, 1948, at approximately 4:15 p.m. The 
highway was graveled. Visibility was good. The trav- 
eled portion of the highway was about 18 feet in width 
at the places material to this case. There was a wind- 
row of gravel along the west side of the highway about 
214 feet wide at the base and 14% feet high. The road 
at the scene of the accident sloped downward toward a 
culvert at the foot of the hill. The incline was not 
great and it does not appear of importance in the case. 

The plaintiff was an employee of the Eastern Nebraska 
Public Power District at the time of the accident. He 
was riding in a truck belonging to the district, which 
was being operated by Lawrence Walters, his foreman. 
Another employee, Vincent Maillard, sat to the right of 
the driver and plaintiff was sitting on the right of Mail- 
lard, next to the door on the right-hand side of the 
cab. The three men had completed some work for the 
district at Lewiston, Nebraska, and were proceeding 
to their homes in Syracuse. 

The district’s truck had a platform which was 9 feet 
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10 inches long and 6 feet 10 inches wide. This plat- 
form was equipped with a bolster which pivoted on a 
heavy pin, set vertically in the platform equidistant 
from the sides and somewhat back of its center. It was 
special equipment used in transporting poles. Before 
leaving Lewiston the three men loaded two timbers on 
the platform which were described as five by fives and 
were 10 feet 4 inches in length. The two timbers were 
wired together at each end, one above the other. They 
were placed in front of the bolster and wired to it. They 
were then placed in a diagonal position from the right 
front to the left rear corners of the platform and wired 
to the platform on each end. The only other equipment 
on the platform were some truck chains and log chains 
on the chain rack at the front of the platform, and 
some shovels. The evidence shows that the timbers 
did not extend beyond the rear edge of the platform 
over an inch, if at all. 

It appears that after leaving Lewiston with the truck 
they came to a bridge located about two miles south of 
the point of the accident. They stopped before crossing 
the bridge to permit a combine to cross. While waiting, 
plaintiff got out of the truck and examined the two 
timbers and found them to be wired tightly to the bol- 
ster and platform. The truck owned by the defendant 
Schrepf and driven by the defendant Masters came up 
behind them and stopped, and followed the' district’s 
truck across the bridge after the combine had cleared 
it. The defendant Masters testifies that he saw plain- 
tiff make the examination of the timbers. He says 
also that the timbers did not extend beyond the plat- 
form at this point. 

The evidence is that after crossing the bridge the 
district’s truck proceeded on its way north at a speed 
of 40 to 45 miles an hour. At the place of the accident 
the driver of the Schrepf truck undertook to pass the 
district’s truck. The district’s truck was on the right- 
hand side of the highway and was proceeding straight 
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down the road. When the front of the Schrepf truck 
came alongside the cab door of the district’s truck there 
was a dull thud and the district’s truck veered to the 
right and, after traveling some distance out of control, 
turned completely over and back up on its wheels. 
Defendant Masters also describes the noise of contact and 
the pulling of his truck towards the district truck. He 
says he pulled his steering wheel to the left and that 
his truck then appeared to unhook from the other truck. 
After going by he observed the district truck in the 
ditch. He went back and assisted the three occupants 
of the district truck. 

The Schrepf truck was a comparatively new truck. 
The defendant Masters was an employee of the defend- 
ant Schrepf and was using the truck in his employer’s 
business at the time of the accident. The defendant 
Masters testified that the district truck was traveling 
on its right-hand side of the highway at a speed of ap- 
proximately 45 miles an hour immediately prior to the 
accident. He did not observe any timbers extending 
beyond the platform of the truck when he started to 
pass. There are marks, indentations, and scraped places 
on the back of the cab and front of the truck body of 
the Schrepf truck. When the district’s truck came to 
rest after the accident the two timbers were not attached 
to the truck platform. One was found broken in two 
near the truck and the other was found in the ditch 
nearby. There were some red paint marks on the un- 
broken timber which resemble the red color of the 
Schrepf truck. It is claimed by plaintiff that the lower 
right front corner of the Schrepf truck body struck 
the district’s truck. It is argued by defendants, largely 
from the circumstances shown, that one or both of the 
timbers came in contact with the Schrepf truck between 
the cab and body and caused the accident. 

There is no evidence in the record that the timbers 
came loose before the accident. Plaintiff and Walters 
testified that they looked back at their load on several 
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occasions and that it was wired tightly in place at all 
times. Defendant Masters says that he saw nothing 
extending beyond the truck bed as he started to pass. 
The only evidence pointing in that direction is the evi- 
dence of the red paint marks on the unbroken timber. 
There is evidence of damage to the back of the cab and 
the front of the truck box on defendant’s truck. The 
right front corner of the truck body of the Schrepf 
truck appears to have been struck a solid blow, a blow 
sufficient to split the end of the heavy baseboard of 
the truck box. All the persons involved testify to a 
contact between the two trucks. Whether the Schrepf 
truck struck the district’s truck and caused the acci- 
dent is clearly a question of fact to be determined from 
the evidence. Whether or not the damage to defendants’ 
truck was caused by a loosened timber, and, if it was, 
whether the timber loosened before or after the collision 
of the trucks, presents a question for the jury to decide. 
The trial court was correct in refusing to direct a ver- 
dict for the defendants. We think there was sufficient 
evidence to sustain a verdict for the plaintiff. It is 
clear from the evidence that there was contact between 
the two trucks, which resulted in the injury of plain- 
tiff. There is evidence that the lower right front corner 
of the truck box on the Schrepf truck struck or was 
struck a solid blow. If the damage to this part of the 
Schrepf truck was caused by its hitting the district 
truck and causing it to overturn, the jury could well 
find, after considering all the testimony and circum- 
stances, that it was due to the negligence of the driver 
of the Schrepf truck. This the jury evidently did. The 
evidence is sufficient to support such finding. The 
rule is: Where the driver of a motor vehicle upon a 
public highway, in attempting to pass another vehicle 
from the rear, operates his vehicle in such a manner as 
to strike the other vehicle in passing, he is ordinarily 
guilty of negligence when the driver of the vehicle being 
passed is without fault. Blado v. Draper, 89 Neb. 787, 
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132 N. W. 410. The trial court correctly overruled the 
motion for a directed verdict and submitted the case to 
the jury. Where the defendant in a personal injury 
action moves for a directed verdict, such motion will 
be treated as an admission of the truth of all material 
and relevant evidence favorable to the plaintiff and of 
all reasonable inferences to be drawn therefrom, and 
if it tends to support plaintiff’s cause of action, the 
motion should be overruled and the case submitted to 
the jury. Tews v. Bamrick, 148 Neb. 59, 26 N. W. 2d 
499. 

The defendants contend that the trial court erred 
in not submitting the question of plaintiff’s contribu- 
tory negligence to the jury. In this respect it must be 
noted that plaintiff was not the driver of the district 
truck. He was an employee working under the direc- 
tions of a foreman. The evidence of the three men who 
loaded the timbers shows that the timbers were wired 
to the bolster and to the truck platform with heavy 
wire. The load was observed from time to time prior 
to the accident and each time it appeared to be in the 
same position in which it was first placed. At the bridge 
plaintiff examined and tested the condition of the load 
and found it as originally loaded and fastened. The 
defendant Masters observed the timbers on the truck at 
the bridge and he saw nothing indicating that the tim- 
bers were improperly fastened to the truck. When 
Masters started to pass the district truck he saw no tim- 
ber protruding over the platform. There is no evidence 
of improper loading, or that the loosening of the timbers 
was the first of a chain of events which resulted in 
plaintiff’s injury. It is only the fact that the timbers 
were not attached to the platform after the accident 
- that affords the basis of defendants’ contention that the 
loosening of the timbers was the cause of the accident. 
This does not necessarily follow. The loosening of the 
timbers could well have been a result, rather than a 
cause, of the collision. In any event, the plaintiff is not 


Vou. 154] JANUARY TERM, 1951 323 
Johnson v. Schrepf 


shown to have been negligent in anything that he did. 
Defendants contend he was negligent in not properly 
loading the two timbers. The loading was supervised 
by the foreman. The method of loading and fastening 
the timbers to the truck platform is meticulously de- 
scribed in the record. It is not pointed out wherein 
the plaintiff failed to use ordinary care in this respect. 
We think there is no evidence of negligence on the part 
of the plaintiff which would require the submission of 
the issue of contributory negligence to the jury. Hen- 
drix v. Vana, 153 Neb. 531, 45 N. W. 2d 429; Costello v. 
Hild, 152 Neb. .1, 40 N. W. 2d 228, 

Defendants contend it was error to submit the ques- 
tion as to whether excessive speed caused the accident. 
The instruction stated in effect that it is the law of this 
state that no person shall operate a motor vehicle at a 
rate of speed greater than is reasonably safe and proper, 
having regard for the traffic and the use of the highway, 
and the condition of the highway. The evidence shows 
that the highway had been freshly graveled and that a 
windrow of gravel remained along the west side-of the 
road. The road was about 18 feet wide and the width 
of each truck was approximately 7 feet. Defendants’ 
truck was necessarily being driven in excess of 45 miles 
an hour. The speed at which defendants’ truck was 
being driven was pleaded as negligence. We think, 
under the evidence and circumstances here shown, that 
there was no error prejudicial to the defendants in the 
giving of the instruction in the form in which it was 
given. The speed at which the trucks were being 
driven is a factor in determining who was negligent. 
There is nothing in the instruction which prejudicially 
affects the respective rights of the parties. Whether 
the speed of the defendants’ truck was excessive and 
negligent is a question of fact. The instruction does 
not submit an issue upon which there is no evidence. 
The fact that there is no evidence that defendants’ truck 
exceeded statutory speed limits is not controlling on 
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the issue of excessive speed where conditions exist which 


in the exercise of reasonable care require that a motor’ 


in exercise of reasonable care require that a motor 
vehicle be driven at a lesser speed. Novak v. Laptad, 
152 Neb. 87, 40 N. W. 2d 331; Tews v. Bamrick, supra. 
Consequently, there was no prejudicial error in the giv- 
ing of the instruction. 

Defendants contend that the verdict is excessive. The 
evidence shows that plaintiff was 42 years of age at the 
time of the accident. He suffered a comminuted com- 
pression fracture of the twelfth dorsal vertebra and a 
fracture of the ninth rib on the right side. He was un- 
conscious immediately following the accident and suf- 
fered from shock for a time thereafter. Plaintiff was 
taken to a hospital where he was immobilized with his 
back elevated and his head and feet lowered. He was 
kept in this position for 14 days, at the conclusion of 
which he was placed in a body cast extending from the 
hips to the armpits. The cast was changed three times 
during the five months he was required to wear it. For 
seven months thereafter he was required to wear a back 
brace which fitted around the pelvis and was fitted with 
arm crutches and a back support. He lost weight and 
suffered from headaches. He returned to work on 
March 28, 1949, and has been able to perform light work 
only. It is estimated by the physician who cared for 
him that he has sustained a 50 percent total permanent 
disability to his back. The physician further testified 
that plaintiff will never be able to do heavy lifting or 
work requiring that he bend over. At the time of his 
injury plaintiff was earning $137.50 a month. When 
he returned to work after the accident the rate of pay 
of his position had been increased to $160 a month. His 
life expectancy is about: 28 years and his injuries are 
permanent. He has suffered great pain and will suffer 
discomfort for an indefinite period, possibly for the 
remainder of his life. No yardstick has been evolved 
for accurately determining the measurement of the dam- 
ages in such cases. The fixing of the damages is the 
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function of the jury and unless it can be shown to be 
so exorbitant as to indicate passion, prejudice, mis- 
take, or a complete disregard of the law and the evi- 
dence, its judgment will be sustained. Thoren v. Myers, 
151 Neb. 453, 37 N. W. 2d 725; Jones v. Chicago G. W. R. 
R. Co., 97 Neb. 306, 149 N. W. 813. We cannot say that 
the evidence is not sufficient to sustain the verdict 
rendered. Economic conditions, including the low pur- 
chasing power of money for the necessities of life, is a 
factor in determining the amount of a verdict. Dailey v. 
Sovereign Camp, W. O. W., 106 Neb. 767, 184 N. W. 920. 
The period of inflation now existing is a factor which the 
jury could consider in arriving at the amount of the 
verdict. We must assume that the jury gave considera- 
tion to this fact, as it had a right to do. We cannot say 
from this record that the jury failed in its duty in re- 
turning a verdict in the amount of $16,594.85 when all 
the factors entering into the problem are considered. 
A court should not substitute its judgment for that of the 
jury when the amount named by the jury is sustainable 
by factors of pain, suffering, mutilation, disability, wage 
losses, medical costs, or other pecuniary losses, includ- 
ing those resulting from existing economic conditions 
such as the low purchasing power of money. We think 
the verdict is sustained by the evidence. 

We have examined the remaining assignments of error 
and find them to be without merit. The judgment of the 
district court is therefore affirmed. 

AFFIRMED. 


ELIZABETH O. WAUGH, APPELLEE, V. HERBERT I. WAUGH, 
APPELLANT. 
47 N. W. 2d 859 


Filed May 11, 1951. No. 32963. 


1. Divorce. In a divorce suit where the court has jurisdiction of 
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the parties, it has power to adjust all their respective property 

interests. 

Upon the granting of an absolute divorce the trial 
court has a legal right to assign the property, both real and 
personal, acquired during the marriage by the joint efforts of 
the parties, between the parties as the equities require. 

8. Parent and Child: Divorce. A father usually continues to be 
liable for the support of his minor children to the same extent 
after the divorce as before, and provisions in a divorce decree 
for their suitable maintenance and support are entirely distinct 
from the allowance of alimony to the wife or division of property 
between the parties. 

4, Divorce. In the division of property or allowance of alimony 
in a divorce action, the court, in the exercise of its judicial 
discretion, should consider the estate of the parties at the time 
of the marriage and their contributions since; the duration of 
the marriage; the wife’s loss of interest in the husband’s prop- 
erty by virtue of the divorce; the social standing, comforts, and 
luxuries of life which the wife would probably have enjoyed; 
the conduct of the parties leading up to the divorce; to which 
party the divorce was granted; the age, condition of health, and 
earning ability of the parties; and all other relevant facts and 
circumstances appearing in the particular case; and make such 
an award as appears to be fair and equitable. 


APPEAL from the district court for Douglas County: 
CaRROLL O. STAUFFER, JUDGE. Affirmed as modified. 


Shrout, Brown & Thurmond, for appellant. 
Young & Williams, and Kenneth B. Holm, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

Plaintiff brought this action seeking an absolute di- 
vorce from defendant for specifically alleged extreme 
cruelty by personal violence and other means. Defend- 
ant filed an answer and cross-petition denying generally 
and seeking an absolute divorce from plaintiff upon sim- 
ilarly alleged grounds. On August 18, 1950, after hear- 
ing on the merits, the trial court found and adjudged 
the issues generally in favor of plaintiff upon her petition 
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and dismissed defendant’s cross-petition. Defendant’s 
motion for new trial was overruled, and he appealed, 
presenting for decision only the question of whether or 
not that part of the decree dividing the property was 
just and equitable. Upon trial de novo we modify the 
decree. © 

This court has held that: “In a divorce suit where 
the court has jurisdiction of the parties, it has power 
to adjust all their respective property interests. 

“Upon the granting of an absolute divorce, the trial 
court has the legal right to assign the property, both 
real and personal, acquired during the marriage by the 
joint efforts of the parties, between the parties as the 
equities require.” Sims v. Sims, 148 Neb. 771, 29 N. W. 
2d 378. In such case this court also held: “A father 
usually continues to be liable for the support of his 
minor children to the same extent after the divorce as 
before, and provisions in a divorce decree for their 
suitable maintenance and support are entirely distinct 
from the allowances of specific alimony to the wife.” 

Only recently we also reaffirmed the rule that: “In 
the division of property and allowance of alimony in 
a divorce action, the court, in the exercise of judicial 
discretion, should consider the estate of the parties, if 
any, at the time of the marriage and their contributions 
since; the duration of the marriage; the wife’s loss of 
interest in the husband’s property by virtue of the di- 
vorce; the social standing, comforts, and luxuries of life 
which the wife would probably have enjoyed; the con- 
duct of the parties leading up to the divorce; to which 
party the divorce was granted; the age, condition of 
health, and earning ability of the parties; and all other 
relevant facts and circumstances; and make such an 
award as appears to be fair and equitable.” Pasko v. 
Trela, 153 Neb. 759, 46 N. W. 2d 139. 

In that connection, Mangiameli v. Mangiameli, 153 
Neb. 753, 45 N. W. 2d 910, relied upon by plaintiff to 
sustain a life use of the home awarded to her, is distin- 
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guishable from the case at bar with particular reference 
to the age, physical condition, and income-producing 
capacity of the respective parties. 

In the light of the foregoing rules, we have examined 
the record. The parties were married September 9, 
1933. During the 17 years of their marriage, they had 
four children, two boys and two girls. The eldest was a 
boy 15 years old. He earned a little money caddying on 
week ends. The second was a girl 13 years old. The 
third was a girl 11 years old. The fourth was a boy 7 
years old, who was not in robust health and required 
periodic medical care. 

Plaintiff, 37 years old, was a thrifty housewife, other- 
wise unemployed during the marriage. At time of trial 
she was in good health, earning $32.50 a week inspect- 
ing invoices in a cleaning establishment. Without dis- 
pute she was a good mother and a fit and proper person 
to have the care, custody, and control of the children 
awarded to her by the decree. 

Defendant, 46 years old and in good health, was a 
casing butcher employed by a packing company earning 
$3,400 or more last year. The evidence relating to his 
extreme cruelty will not be repeated. It is sufficient for 
us to say that plaintiff was clearly entitled to an abso- 
lute divorce. 

During the marriage, by joint efforts of the parties 
they had accumulated furniture, household goods, and 
personal property located in their home, hereinafter 
discussed. The value of such property was not definitely 
established by the evidence. The decree gave all of 
such furniture, household goods, and personal property 
to plaintiff absolutely. We sustain such disposition. 

They had also acquired a $500 joint savings account, 
fostered and preserved by plaintiff, which she withdrew 
after the separation and expended $200 thereof, leaving 
$300 intact. Likewise, they had acquired a $50 Series E 
government bond. The decree divided the aforesaid 
$300 and bond equally between the parties. We con- 


VoL. 154] JANUARY TERM, 1951 329 
Waugh v. Waugh 


clude that the court should have awarded all of both to 
plaintiff absolutely. They are so awarded. 

Also, the parties purchased during the marriage three 
unimproved lots in the name of defendant for $100 at a 
tax foreclosure sale. At time of trial they were worth 
about $1,200. The decree divided that property equally 
between the parties, to be free of liens for child support 
in order to facilitate their sale without further order of 
court. We conclude that the court should have so 
awarded all of such property to defendant. It is so 
awarded. 

In 1942 they acquired a home, known as 5123 South 
41st Street, Omaha, in which they subsequently lived. 
Title was taken in the narne of both parties. The pur- 
chase price was $2,100. They paid $300 down and gave 
a mortgage back for the balance. Thereafter, out of 
defendant’s income and with assistance of $400 inherited 
by him, such home was improved somewhat and cleared 
of debt by January 1945. However, they thereafter 
again mortgaged the same for $1,000, with which they 
substantially improved the property. Of that amount 
$828, payable $10 monthly, remained unpaid at time of 
trial. The home, a story and one-half, seven-room 
modern frame house, in which they then had an invest- 
ment of about $3,500, was worth about $7,000 at time 
of trial. The decree divided such home property equally 
between the parties, subject, however, to the right of 
plaintiff to use and occupy the same and receive all 
rents therefrom during her lifetime for herself and the 
children, whose custody was awarded to plaintiff, to- 
gether with $20 a week to be paid by defendant as . 
child support. The decree also provided that each party 
should pay one-half of the mortgage debt, taxes, in- 
surance, and upkeep of the property. The order for 
child support payments as made will not be disturbed 
at this time. However, with regard to the home, we con- 
clude that the decree should be and ore is modified 
as hereinafter set forth. 
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In that connection, the duty of defendant to ade- 
quately provide for his children still exists, but it is 
the duty of courts to fairly and justly enforce it. An 
allowance of $20 a week for the support of four young 
children in these times will scarcely provide food for 
them, much less education, clothing, shelter, and other 
necessities. The mother, who sought no alimony as such 
for herself, is the innocent spouse, now confronted with 
the entire responsibility for their parental supervision, 
thrust upon her by an irresponsible father, who, the 
record discloses, had concededly failed to pay one week 
of temporary child support because he needed the money 
to take a fishing trip, and for reasons not satisfactorily 
explained had failed to pay all of the temporary allow- 
ances for attorney fees and suit money. Thus, a just 
division of the home property between the parties is 
distinct, but the use of it is complicated by the necessity 
of compelling defendant to support and shelter the inno- 
cent children so long as it is used by plaintiff as a par- 
ental home, and any child unmarried and under 21 
years of age survives. 

Viewed in that light, we have concluded that such 
home should and shall remain in the names of the par- 
ties equally, but as tenants in common, subject, how- 
ever, to the absolute right of plaintiff to exclusively use, 
occupy, and possess the property as a home for herself 
and the children during such time as she survives and 
lives there with a child or children, until the youngest 
then surviving is married or 21 years of age. Should 
plaintiff no longer exercise her exclusive right to use, 
occupy, and possess the property as a parental home 
as aforesaid, or in the event that all the then surviving 
children should be married or 21 years of age, then or 
in either event plaintiff’s right to exclusively use, occupy, 
and possess the property, shall be terminated. Other- 
wise, however, it shall be and remain in full force and 


effect. 
In that connection, it is further understood and here- 
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by ordered, however, that during all the period of plain- 
tiff’s exclusive right to use, occupy, and possess the 
property as aforesaid, she shall be obligated to pay for 
all such physical maintenance and upkeep of the prop- 
erty as in her judgment may be required in order to 
make it livable as a home for herself and the children. 

On the other hand, defendant shall in any event be 
obligated and required to pay each and all of the re- 
maining monthly payments and interest upon the real 
estate mortgage on said property, both accrued and ac- 
cruing on and after August 18, 1950, until the mortgage 
is paid in full. During the existence of plaintiff’s pos- 
sessory rights aforesaid, defendant shall pay all real 
estate taxes both accrued and accruing on said property 
. on and after August 18, 1950, and also during such period 
he shall keep the property adequately insured at all 
times and pay each and all insurance premiums thereby 
both accrued and accruing on and after August 18, 1950. 

Further, each and all of such obligations heretofore 
imposed upon defendant, including the provisions for 
payment of $20 weekly as child support, which are un- 
paid by defendant when due, shall each and all, in addi- 
tion to all other remedies provided by law, then forth- 
with become and remain a continuing first lien or liens 
upon and against defendant’s interest in such property 
for the benefit of plaintiff and the children respectively, 
or the survivor of them. 

Except as heretofore modified, the judgment should 
be and hereby is affirmed with all costs taxed to defend- 
ant, including an allowance to plaintiff of $150 for her 
attorney as fees for services rendered in this court. 

AFFIRMED AS MODIFIED. 
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Haro_p McGILL ET AL., APPELLANTS, V. CARD-ADAMS 


COMPANY, A CORPORATION, ET AL., APPELLEES. 
47 N. W. 2d 912 


Filed May 17, 1951. No. 32892. 


1. Waters. To constitute a watercourse the size of a stream is 
not material. It must, however, be a stream in fact, as dis- 
tinguished from mere surface drainage occasioned by freshets 
or other extraordinary causes, but the flow of water need not be 
continuous. 

The flood plane of a watercourse is regarded as a part 
of the channel and the water flowing within the flood plane is 
characterized as floodwater. 

8. Drains. It is the duty of those who build structures across 
natural drainways to provide for the natural passage through 
such obstruction of all waters which may be reasonably antici- 
pated to drain there. This is a continuing duty. 

4. Waters. A stream which is accustomed to extend itself beyond 
its banks in times of high water and to flow over the adjacent 
lands in its flood plane in a broader stream, retains its char- 
acter as a live stream, and the law relating to floodwaters 
applies. 


The flood channel must be considered as a part of the 
channel of the stream and no structures or other obstructions 
can be placed in its bed which will have a tendency to dam the 
water back upon the property of upper riparian or adjacent 
owners. 


The owners or proprietors of lands bordering upon 
either the normal or flood channels of a natural watercourse 
are entitled to have its water, whether within its banks or in 
its flood channel, run as it is wont to run according to natural 
drainage, and no one has the lawful right by diversions or ob- 
structions to interfere with its accustomed flow to the damage 
of another. 

Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be a ditch, swale, or 
draw in its primitive condition, its flow cannot be arrested or 
interfered with by a landowner to the injury of neighboring 
proprietors. 

8. Injunction: Waters. For such an injury injunction is the proper 
remedy, and equity looks to the nature of the injury inflicted, 
together with the fact of its constant repetition, or continua- 
tion, rather than to the magnitude of the damage inflicted, as 
the ground of affording relief. 

9. Waters. The upper owner of land has the right, without inter- 


VoL. 154] JANUARY TERM, 1951 333 
McGill v. Card-Adams Co. 


ference, to have the flow of surface water follow along a well- 
defined watercourse from his land. 

10. Drains: Waters. An owner of land may, without liability in 
damages, drain the same in the general course of natural 
drainage by constructing and maintaining in a reasonable and 
proper manner, and wholly on his own land, an open ditch or 
tile drain, discharging a reasonable quantity of water there- 
from into a natural watercourse upon his own land or into a 
natural drainway thereon, whereby such water may be carried 
into some natural watercourse. 

11. Waters: Damages. Where a substantial amount of water from 
another source or sources has been added to the water for 
which defendant is liable and the combined waters have caused 
the damage, then it is incumbent upon the plaintiff to establish 
either that his damages would have occurred from the waters 
for which defendant is liable, or to establish the amount of his 
damage that had been caused by the waters for which defendant 
is liable. 


APPEAL from the district court for Lancaster County: 
JEFFERSON H. Broapy, JupcE. Reversed and remanded 
with directions. 


William L. Walker and Earl Ludlam, for appellants. 


Roy F. Gilkeson, Hymen Rosenberg, and Merril R. 
Reller, for appellees. 


Heard before Smmmons, C. J., Carter, MEssMmoreE, 
YEAGER, CHAPPELL, WENKE, and BosLaucn, JJ. 


Simmons, C. J.° 

Plaintiffs brought this action in equity seeking a man- 
datory injunction requiring the removal of certain dams 
and obstructions in an alleged watercourse on defend- 
ants’ land and requiring its restoration to its natural 
course and condition, and enjoining any future changes 
therein. Defendants joined issue and prayed for a 
dismissal of plaintiffs’ petition. Defendants by cross- 
petition sought a mandatory injunction requiring the 
plaintiffs to fill in ditches and remove dikes on plain- 
tiffs’ land and to restore it to the condition prevailing 
in 1945, and sought damages. Plaintiffs replied to the 
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answer, and answered the cross-petition and prayed for 
its dismissal. Trial was had resulting in a decree grant- 
ing plaintiffs substantial relief against defendants, and 
granting defendants substantial relief against plaintiffs 
and awarding damages. From this judgment plaintiffs 
appeal challenging the correctness of the judgment 
against them and also the sufficiency of the decree 
granting plaintiffs relief against defendants, and in 
particular that part of the decree requiring the defend- 
ants to remove all dams and dikes erected by them on 
their own land “since 1948.” Defendants do not cross- 
appeal. 

We try the cause de novo here and reverse the judg- 
ment and remand the cause with directions. 

Plaintiffs are the owners as tenants in common of a 
quarter section of land in Lancaster County. The wife 
of one of the plaintiffs is joined. They purchased the 
land in 1945. Defendants are a corporation, the owner 
of land involved herein, and two of its officers. They 
will be referred to herein as plaintiffs and defendant 
or, where required, as defendants. 

Trying this case de novo, we state largely the con- 
clusions of fact which we reach from the evidence. 

We state these conclusions in the light of the provi- 
sions of section 31-202, R. S. 1943, that “Any depression 
or draw two feet below the surrounding lands and hav- 
ing a continuous outlet to a stream of water, or river 
or brook shall be deemed a watercourse”; and our hold- 
ings in Courter v. Maloley, 152 Neb. 476, 41 N. W. 2d 
732, that “* * * to constitute a watercourse the size of 
a stream is not material. It must, however, be a stream 
in fact, as distinguished from mere surface drainage 
occasioned by freshets or other extraordinary causes, but 
the flow of water need not be continuous” and “The 
flood plane of a watercourse is regarded as a part of the 
channel and the water flowing within the channel or 
its flood plane is characterized as floodwater.” 

Plaintiffs and defendant own adjoining quarter sec- 
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tions of land. Plaintiffs’ land is in Lancaster County 
and to the west of defendant’s land which is in Cass 
County. These lands are relatively level, being in the 
basin of a watercourse. Some 1,900 acres of land drained 
in a state of nature into and across plaintiffs’ lands and 
then defendant’s land. The ditches and normal-flow 
channels referred to herein are shallow; the dikes re- 
ferred to are low structures. There was a watercourse 
coming onto the plaintiffs’ land at the northeast corner 
thereof and going south, one to the west thereof and 
going south. The northwest corner of plaintiffs’ land 
is 9 feet higher than the center and east part. There 
was a watercourse coming from the northwest entering 
near the northwest corner and going southeast. There 
was another watercourse coming from the west, going 
east through relatively level land, and one coming from 
the south and going northeast. The west one (of the 
watercourses from the north), and the ones from the 
northwest, west, and south finally reached a relatively 
level area in the center of plaintiffs’ land, where they 
spread out, but finally went in a watercourse to the 
east and across defendant’s land and emptied into Salt 
Creek to the east. The watercourse from the northeast 
_corner apparently went due south and emptied into the 
course to the east. Floodwaters coming down across 
‘plaintiffs’ land spread out over a considerable area in 
width, forming at times, when receding, one large 
shallow body of water about the center of plaintiffs’ 
land and a smaller one to the northeast. The evidence 
is that a large part of the surface soil on both pieces 
of land was built up by deposits so put on the land. In 
addition to rain and melting snow run-off there were 
springs in the area to the west and northwest that 
supplied an undetermined but probably small amount 
of water to these courses. It also appears that naturally 
floodwaters spread out on both pieces of land and either 
drained off or finally percolated or evaporated from the 
lands. There was probably a longer period of ponded 
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waters on plaintiffs’ land. Such appears to have been 
the natural situation. 

In 1906, if. not before, there was a road along the 
north side of plaintiffs’ land and also along the east 
side between plaintiffs’ and defendant’s land. There 
was a bridge across the road between the two pieces of 
land under which the normal-flow channel passed from 
plaintiffs’ to defendant’s land. Ditches along the sides 
of these roads carried water first east and then south to 
the bridge and it appears that the east watercourse from 
the north became merged with the road ditch. In 1906, 
the then occupant of plaintiffs’ land either cleaned out 
or made these road ditches and cleaned out and straight- 
ened the normal-flow channel running from 'the bridge 
west in a Y-shaped manner, so as to bring the water 
from the south, west, and northwest more directly to 
the bridge and drain the low area in the center. At 
that time there was a well-defined meandering normal- 
flow channel with grassed banks from the bridge east 
across the defendant’s land to Salt Creek. In that con- 
dition, floodwaters coming down from the west would 
escape under the bridge or, in time of greater floods, 
flow over the road north of the bridge onto defendant’s 
land and ultimately into Salt Creek. 

In 1937, Cass County raised the grade of the road and 
put in a longer and higher bridge. The grade was again 
raised in 1941. The ditches along the road furnished 
the dirt used in the elevation of the road. After 1937, 
floodwaters were held by the road and the only means 
of escape was under the bridge. 

Also in 1937, the then occupant of plaintiffs’ lands 
cleaned out the older ditches and made a smaller ditch 
leading from the depression in the northeast to the 
bridge. Prior to 1937, defendant had done some work 
keeping the normal-flow channel open on its land. In 
1937, defendant widened and straightened the channel 
east of the bridge until it emptied into a deeper channel 
leading to Salt Creek. This was done again in 1941. 
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In its own language this ditch of defendant was “only 
large enough to carry our own water.” 

In 1945, plaintiffs cleaned out, straightened, and en- 
larged the old ditches on their land. 

In 1946 and thereafter, they extended some of these 
ditches, changed the course of the one from the north- 
west so as to come more directly east, and generally 
bettered the drainage system. Either in 1946 or 1947, 
they further cleaned out the ditches, made low dikes 
along the north and east courses so as to better confine 
the waters in those road ditches, ran the watercourse 
from the west one of the north courses more directly 
south, and built a dike along the east side of it to con- 
fine waters to the channel. They also made a dike along 
the south side of the channel coming from the north- 
west so as to direct waters in that course more directly 
to the east. They built a “twin” ditch coming in from 
the southwest and also one from the northeast where 
there had been single ditches prior thereto. In part 
these improvements were made on plans of soil con- 
servation officials of the United States Department of 
Agriculture. 

With the exception of the road ditch from the north, 
these drainage ditches all converged on plaintiffs’ land 
west of the fence line at the bridge. The road ditch 
joined at the west side of the bridge. In 1945, there was 
an elevation of land defined as a “rim” across the plain- 
tiffs’ land west of the bridge. Its elevation above the 
land to the west is not shown. In their operations in 
1946 or 1947, plaintiffs removed some of this rim and 
moved it out into their fields to the west. There is no 
evidence as to the width, length, or depth of the area 
so changed. : 

Defendant by cross-petition seeks to compel the re- 
moval of the structures made by plaintiffs and prays 
that they be required to restore their land “to the same 
condition prevailing at the time” they purchased the 
land in 1945. 
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One witness fixed the depth of the large lake at one 
time at one place at 20 inches. With that exception, 
the evidence shows no definiteness as to depth or area of 
the waters referred to variously as “lakes” and “ponds” 
on plaintiffs’ land. Some witnesses describe them as 
covering a large area, some a fraction of an acre, de- 
pending in part on the year or time of year they were 
observed. More important, there is no evidence as to 
the water capacity of these lakes or ponds or of the 
quantity of water drained from the lakes or ponds by 
plaintiffs’ works. Nor is there any evidence that the 
waters so drained at any time exceeded the capacity 
of the normal channel of the watercourse on defendant’s 
land. The defendant by its works had made it difficult, 
if not impossible, to furnish such evidence. The evi- 
dence negatives any finding that the construction of the 
plaintiffs had any appreciable adverse effect upon the 
volume or flow of water at floodtimes. There is undis- 
puted evidence of one expert witness that plaintiffs’ 
works would be of benefit in floodtimes by carrying off 
more quickly the initial floodwaters. There is evidence 
of defendant’s engineer that plaintiffs’ construction “ac- 
celerated the flow and affected pondage to some extent.” 
The evidence negatives a conclusion that it had that 
effect of accelerating the flow in periods of excessive 
floods. It is also patent that the roadway embankment 
retarded the flow of floodwaters upon defendant’s land 
and restricted that flow to the capacity of the bridge 
outlet. It is also patent that the plaintiffs’ works did 
not add any water to the quantity of water in the 
drainage basin. 

By 1945, defendant’s ditch east of the bridge had 
begun to fill with silt and debris. Defendant did nothing 
to keep it open. It was largely filled by 1948. In 
October of that year defendant built a dam across the 
channel immediately east of the bridge so as to prevent 
any water flowing from plaintiffs’ land until the water 
reached a level above the level of the land on either 
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side. It had that purpose and effect of holding the 
normal-flow waters on plaintiffs’ land. Defendant also 
began down at the deep channel on its own land and 
built a new ditch to the north of the old channel and 
in a more direct line toward the bridge. It then built 
two dikes, one from the northwest and one from the 
southwest, converging on the new ditch and designed to 
catch all floodwaters, or waters passing around the 
smaller dike at the fence and carry them down the new 
ditch to Salt Creek and prevent them from spreading 
- out and flowing on its land, as floodwaters had previously 
done. It had the effect of holding back floodwaters on 
the plaintiffs’ land similar to the effect of the road grade. 
Defendant then leveled off the land where the 1941 
channel had been. Plaintiffs’ petition is to require the 
defendant to remove these dams and dikes, and to restore 
the watercourse so as to permit the water to flow at 
normal or floodtime as it had formerly done. 

Defendant claimed damages for the years 1945, 1947, 
1948, and 1949, which it asserts were proximately caused 
by plaintiffs’ works. The area involved where damage 
to crops occurred was in the flat lands on either side of 
the normal-course channel and within the flood channel 
where the water always spread out in time of floods, 
and some remained to drain off, evaporate, or per- 
colate away. 

In 1945, the floods occurred after periods of rain on 
the defendant’s land and after rainwaters draining down 
the watershed came down across the plaintiffs’ land 
under the bridge and spread out on defendant’s land. In 
short, it was caused by floodwaters which “spread 
away” from defendant’s 1941 ditch out onto defendant’s 
land and “lay there.” It is to be noted that in this 
period, so far as we can determine, either plaintiffs’ 
construction work had not been done or had not pro- 
gressed beyond plowing out the older ditches. 

In 1946, defendant claimed no damages because that 
year “it rained just right”; there was not a “particle 
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of runoff” either on plaintiffs’ land or defendant’s land; 
there was “no movement of water.” In short, there 
were no floods in 1946. 

In 1947, the same situation happened as in 1945. 
Following rains, water stood on the plaintiffs’ and de- 
fendant’s land. 

In 1948, water “came out of the hills and down the 
McGill ditch” when a 22-inch snow melted in March, 
spread out over defendant’s land, froze there, and killed 
out a wheat crop. The flood was caused by water 
“# * * accelerated from the hills and concentrated at 
the bridge at bridge capacity and flowed onto our land 
to a way greater extent than our ditch could carry it” 
(emphasis supplied); “* * * the water was roaring 
down there and slush and snow faster than the bridge 
could take it, flooding their land, flooding ours.” 

In 1949, there was “heavy rainfall” and like floods, 
so much so that at one time water ran around the south 
end of defendant’s Y dike and out onto its lands, finally 
cutting through the dike itself near the location of the 
old ditch. 

The above is a sufficient summary of the evidence 
and the conclusions from it to enable a decision of the 
issues presented. 

We take up first the matter of plaintiffs’ right to 
relief against the defendants. 

The rules applicable have been repeatedly stated 
by us. 

“It is the duty of those who build structures across 
natural drainways to provide for the natural passage 
through such obstruction of all waters which may be 
reasonably anticipated to drain there. This is a con- 
tinuing duty. 

“A stream which is accustomed to extend itself be- 
yond its banks in times of high water and to flow over 
the adjacent lands in its flood plane in a broader stream, 
retains its character as a live stream, and the law 
relating to floodwaters applies. 
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“The flood channel must be considered as a part of 
the channel of the stream and no structures or other 
obstructions can be placed in its bed which will have a 
tendency to dam the water back upon the property of 
upper riparian or adjacent owners. 

“The owners or proprietors of lands bordering upon 
either the normal or flood channels of a natural water- 
course are entitled to have its water, whether within 
its banks or in its flood channel, run as it is wont to 
run according to natural drainage, and no one has the 
lawful right by diversions or obstructions to interfere 
with its accustomed flow to the damage of another.” 
Beetison v. Ballou, 153 Neb. 360, 44 N. W. 2d 721. 

“Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be a ditch, 
swale, or draw in its primitive condition, its flow can- 
not be arrested or interfered with by a landowner to 
the injury of neighboring proprietors. 

“For such an injury injunction is the proper remedy, 
and equity looks to the nature of the injury inflicted, 
together with the fact of its constant repetition, or con- 
tinuation, rather than to the magnitude of the damage 
inflicted, as the ground of affording relief.” Schomberg 
v. Kuther, 153 Neb. 413, 45 N. W. 2d 129. 

“* * * the upper owner of land has the right, without 
interference, to have the flow of surface water follow 
along a well-defined watercourse from his land.” Jor- 
genson v. Stephens, 143 Neb. 528, 10 N. W. 2d 337. 

Plaintiffs are entitled to injunctive relief. The cause 
is remanded with directions to grant plaintiffs injunc- 
tive relief in accord with the above rules requiring the 
defendant to remove its dikes and dams constructed in 
1948, and to restore a natural watercourse through its 
land. 

We next take up the matter of defendant’s right to 
relief against the works of the plaintiffs. 

Section 31-201, R. S. 1948, provides: “Owners of 
land may drain the same in the general course of natural 
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drainage by constructing an open ditch or tile drain, 
discharging the water therefrom into any natural water- 
course or into any natural depression or draw, whereby 
such water may be carried into some natural water- 
course; and when such drain or ditch is wholly on the 
owner’s land, he shall not be liable in damages therefor 
to any person or corporation.” 

The rule is: “By virtue of section 31-201, R. S. 1943, 
an owner of land may, without liability in damages, 
drain the same in the general course of natural drainage 
_by constructing and maintaining in a reasonable and 
proper manner, and wholly on his own land, an open 
ditch or tile drain, discharging a reasonable quantity 
of water therefrom into a natural watercourse upon 
his own land or into a natural drainway thereon, where- 
by such water may be carried into some natural water- 
course.” Halligan v. Elander, 147 Neb. 709, 25 N. W. 
2d 13. 

We do not undertake here to review all our decisions 
resulting from the varied fact situations that these 
drainage cases present. Because defendant’s position 
on its cross-petition is not better than the fact situations 
there presented, we cite the cases of Todd v. York 
County, 72 Neb. 207, 100 N. W. 299, 66 L. R. A. 561; 
and Aldritt v. Fleischauer, 74 Neb. 66, 103 N. W. 1084, 
70 L. R. A. 301, where the reasons for the rule and the 
authorities are discussed. There injunctive relief was 
denied to the plaintiffs. We have repeatedly followed 
these decisions. We do so again. 

As to the right of defendant to recover damages, the 
rule is: “Where a substantial amount of water from 
another source or sources has been added to the water 
for which defendant is liable and the combined waters 
have caused the damage, then it is incumbent upon the 
plaintiff to establish either that his damages would have 
occurred from the waters for which defendant is liable, 
or to establish the amount of his damage that had been 
caused by the waters for which defendant is liable.” 
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Faught v. Platte Valley Public Power & Irrigation Dis- 
trict, 147 Neb. 1032, 25 N. W. 2d 889. 

There is no attempt made in the present record to 
make such an allocation of damages. In fact, there is no 
evidence from which it can be found that any of defend- 
ant’s damage was caused by plaintiffs’ construction. It 
is patent that defendant’s damage was caused substan- 
tially by heavy floodwaters and was not proximately 
caused or contributed to by the construction of the drain- 
age system of plaintiffs. If anything, it was contributed 
to by its own works in changing the normal-flow chan- 
nel. It is quite apparent from defendant’s testimony 
that its lands would have been flooded whether or 
not the works of plaintiffs were there. Defendant is 
not entitled to recover damages. The cause is accord- 
ingly remanded with directions to deny relief to the de- 
fendant on its cross-petition. 

All costs are to be taxed to defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. ° 


Dean KRISTUFEK, APPELLEE, V. WILLIAM W. Rapp, 
APPELLANT. 
47 N. W. 2d 923 


Filed May 17, 1951. No. 32985. 


1. Trial. A motion for a directed verdict must be treated as an 
admission of the truth of all material and relevant evidence 
submitted on behalf of the party against whom the motion is 
directed. 


Where such evidence, viewed in the light most favor- 
able to the party against whom the motion is directed, tends to 
sustain his cause of action, the motion should be overruled, 
even though conflicting evidence may appear in the record. 

3. Automobiles: Evidence. The speed of a motor vehicle is not a 
matter of expert knowledge and skill exclusively, and any one 
with a knowledge of time and distance, and an opportunity to 
formulate the basis for an opinion, is a competent witness to 
give an estimate. 


344 NEBRASKA REPORTS [Vou. 154 
Kristufek v. Rapp 


Where it appears that a witness had no oppor- 
tunity to formulate a basis for an opinion as to the speed of a 
motor vehicle, it is error to permit him to estimate such speed. 

5. Trial: Negligence. An instruction, which places upon the de- 
fendant the burden of proving by a preponderance of the evi- 
dence “gross negligence or contributory negligence’ on the 
part of the plaintiff in order to establish the defense of con- 
tributory negligence, is error. 

6. Trial. An instruction, which correctly advises the jury that 
plaintiff must prove all the material elements of his case by a 
preponderance of the evidence and that if it fails to so estab- 
lish any one of them the verdict should be for the defendant, 
is not erroneous in that it fails to inform the jury as to what 
their verdict should be if the evidence was evenly balanced. 

7. Automobiles. In an action between the operator of an auto- 
mobile and a pedestrian crossing a street between intersections 
it is error for the trial court, when requested, to refuse to 
instruct the jury that such a pedestrian is required to keep a 
constant lookout for his own safety in all directions of antici- 
pated danger. : 


AppEAL from the district court for Douglas County: 
Wiiiiam A. Day, JupGe. Reversed and remanded. 


Fraser, Connolly, Crofoot & Wenstrand, for appellant. 
Pilcher & Haney, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aueu, JJ. 


CARTER, J. 

This is an action for damages for personal. injuries 
received by plaintiff, a pedestrian, when struck by an 
automobile owned and operated by the defendant. A 
verdict was returned for the plaintiff in the amount of 
$6,000 and defendant appeals. 

The accident occurred on Farnam Street, between 
Park Avenue and Twenty-ninth Street, in Omaha, Ne- 
braska, on November 24, 1948, at approximately 10 
p. m. The pavement was dry. The street was well 
lighted and weather conditions were good. The street 
was 60 feet wide and was partially occupied by two 
streetcar tracks in the center of the street. 
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The evidence shows that plaintiff, accompanied by 
his mother, Emma Kristufek, his sister, Mrs. Karl Stone, 
and his niece, Carol Stone, drove east on Farnam Street 
and parked his automobile parallel with the south curb 
about 65 feet east of the east curb of Park Avenue for 
the purpose of looking at the new automobiles on dis- 
play in the Scott-Nash Company showroom in front of 
which they had parked. The evidence of the plaintiff 
is that he went across Farnam Street in a northwesterly 
direction to a cafe to obtain a package of cigarettes. He 
returned by the same route, angling back to his car 
in a southeasterly direction. He testifies that he stopped 
beside his car to light a cigarette and as he took hold of 
the door handle of the car, preparatory to entering it, 
he was struck by the automobile driven by the de- 
fendant. The evidence of plaintiff and his witnesses 
is that he was unconscious from that time until the next 
morning. Plaintiff testifies that as he started across 
Farnam Street he looked west at the curb and saw the 
headlights of a car one and one-half blocks distant. He 
says he looked again when he reached the center of the 
street and he saw the lights of a car one block away. 
He testifies positively that he was within an arm’s 
length of his automobile when he was struck. One of the | 
occupants of his car testifies that he was carried approxi- 
mately 100 feet by defendant’s car before he was 
thrown to the pavement. The only evidence of the 
speed of defendant’s car offered by the plaintiff was that 
of his sister, Mrs. Karl Stone. She testified that just as 
plaintiff started to get into his car she saw defendant’s 
automobile strike him and go on east about 100 feet 
and stop, that she had driven a car for 15 years, and 
that in her opinion it was going 40 to 45 miles an hour. 

The evidence of the defendant is that he was driving 
his automobile east on Farnam Street within a foot 
or two of the south rail of the south streetcar track at 
a speed of 20 miles an hour. He says that at a point 
about 160 feet east of the west curb of Park Avenue 
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he suddenly saw plaintiff in front of him in the street. 
- He estimates that plaintiff was from 10 to 20 feet in 
front of him, and that he put on his brakes but was 
unable to avoid the accident. He says that plaintiff 
fell to the pavement within 5 feet of the place where he 
was struck and that he stopped his car within 20 feet 
after he applied his brakes. He further testifies that 
there was no car immediately south of plaintiff at the 
place where plaintiff was struck. That plaintiff jay- 
walked across Farnam Street is not disputed in the 
record. : 

The defendant contends that the trial court erred in 
not sustaining his motion for a directed verdict. It 
seems to us that the primary issues of fact were very 
much in conflict. Plaintiff says he jaywalked across 
Farnam Street and watched for automobiles approach- 
ing in the direction of anticipated danger. His testi- 
mony is that he crossed the street safely and, while 
standing by his automobile, was struck and injured. 
The defendant says that plaintiff was crossing the main 
portion of the street in the path of oncoming traffic at 
the time of the accident without exercising the care re- 
quired of one so doing. In the consideration of the mo- 
tion for a directed verdict plaintiff is entitled to have it 
treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the plaintiff. 
Pahl v. Sprague, 152 Neb. 681, 42 N. W. 2d 367. Where 
the evidence is such that different minds may reasonably 
draw different conclusions therefrom, the case should 
be submitted to the jury. This is such a case and the 
motion for a directed verdict was properly overruled. 

The defendant contends that the trial court erred in 
admitting the evidence of Mrs. Karl Stone as to the 
speed of defendant’s automobile. The evidence shows 
that Mrs. Stone occupied the rear seat of plaintiff’s 
automobile at the time the accident occurred. She did 
not see the approach of defendant’s car. She testified 
she heard a loud noise and saw defendant’s car hit the 
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plaintiff and then saw defendant’s car continue on in a 
sort of slanting direction towards the streetcar tracks. 
She then testified over objection that in her opinion 
defendant’s car was traveling 40 to 45 miles an hour. 
We think the admission of this evidence was error. The 
rule is that a person with a knowledge of time and dis- 
tance, and an opportunity to formulate the basis for 
an opinion, is a competent witness to give an estimate of 
the speed at which a motor vehicle is traveling. Where 
it appears that a witness had no opportunity to formu- 
late a basis for an opinion as to its speed, it is error 
to permit the giving of an estimate. Knoche v. Pease 
Grain & Seed Co., 134 Neb. 130, 277 N. W. 798; Tews v. 
Bamrick, 148 Neb. 59, 26 N. W. 2d 499. Mrs. Stone 
did not see the defendant’s automobile before it struck 
the plaintiff. She saw it only for a short distance after 
the accident occurred. The foundation upon which an 
opinion as to speed could be based was clearly insuffi- 
cient. 
The appellant asserts that the trial court erred in giv- 
ing instruction No. 4-A which is as follows: “You are 
instructed that negligence is never presumed, but must 
be proved. The defendant having alleged that the acci- 
dent was caused proximately by gross negligence on 
the part of the plaintiff, or his contributory. negligence, 
the burden is upon the defendant to establish by a pre- 
ponderance of the evidence such gross negligence .or 
contributory negligence on the part of the plaintiff, 
and that such negligence was the proximate cause or 
a contributing cause of the accident.” We think the in- 
struction is erroneous in that it improperly injects the 
question of gross negligence into an instruction dealing 
with contributory negligence. It has no place in such an 
instruction. The alternative provisions of the instruc- 
tion given do not free the instruction from the error 
pointed out. Whether the giving of the instruction, 
standing alone, would constitute prejudicial error re- 
quiring a reversal we do not here determine in view of 
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the fact that a new trial of the case is required in any 
event. 

It is urged that instruction No. 4 is erroneous in that 
it fails to inform the jury as to what their verdict should 
be if the evidence is equally balanced. The material 
part of the instruction is: ‘You are instructed that 
the burden of proof in this case is upon the plaintiff to 
establish, by a preponderance of the evidence, all the 
material allegations of his petition not admitted to be 
true by the answer of the defendant. Therefore, be- 
fore the plaintiff can recover he must establish, by a 
preponderance of the evidence: * * *. If the plaintiff 
has established all of the foregoing propositions by a 
preponderance of the evidence, then your verdict should 
be for the plaintiff and against the defendant. If, how- 
ever, the plaintiff has failed to establish any one of the 
foregoing propositions by a preponderance of the evi- 
dence, then he cannot recover and your verdict should be 
for the defendant.” We think this is a good instruction. 
In substance it says that plaintiff must prove all the 
material elements of his case by a preponderance of the 
evidence, and that if he fails to so establish any one of 
them by a preponderance of the evidence, the verdict 
should be for the defendant. It is the plain import of 
the instruction that if the evidence is evenly balanced the 
verdict should be for the defendant. 

The objection to the instruction grows out of the 
incorrect interpretation placed upon the rule announced 
in Fitzsimons v. Frey, 153 Neb. 124, 43 N. W. 2d 531. 
In that case the court instructed in part that “‘If the 
plaintiff has established both of said propositions, by a 
preponderance of the evidence, then your verdict should 
be for the plaintiff’? Standing alone, this part of the 
instruction is not subject to criticism. The trial court, 
however, added the following: “‘On the other hand, 
if you believe, from a preponderance of the evidence, 
that plaintiff has failed to establish said propositions, 
your verdict should be for the defendant.’” The effect 
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of the latter part of the instruction is to instruct the 
jury that they shall find for the defendant only where 
they believe from a preponderance of the evidence that 
plaintiff has failed to establish his case. To be complete, 
the instruction, under such circumstances, should also 
tell the jury that they should find for the defendant if 
the evidence on any material element of plaintiff’s case 
was evenly balanced, the burden of proof being upon 
the plaintiff. The case of Ficke v. Gibson, 153 Neb. 
478, 45 N. W. 2d 436, is cited by defendant in support 
of his claim of error. We think it supports the reason- 
ing herein announced by the use of the following lan- 
guage: ‘Nowhere in this or any other instruction is 
the jury informed of what their verdict should be if 
the appellee has not sustained this burden.” This is 
not the situation presented in the case before us where 
the jury was instructed as to what its verdict would be 
if plaintiff failed to prove one or more of the necessary 
allegations of his petition by a preponderance of the 
evidence. The instruction is free from error. 

The defendant complains of the failure of the trial 
court to give his tendered instruction No. 6, setting 
out the duty imposed upon one who crosses a street 
between intersections. The rule is: A_ pedestrian 
crossing a street at a place other than a street inter- 
section or crosswalk in direct violation of a city ordi- 
nance is required to keep a constant lookout for his 
own Safety in all directions of anticipated danger. Trum- 
bley v. Moore, 151 Neb. 780, 39 N. W. 2d 613. In the 
opinion in that case we said: “It is elementary that 
one who attempts to cross a street between intersections 
without looking is guilty of such negligence as would 
bar a recovery as a matter of law. If he testifies that 
he did look, it is implied that he looked in such a man- 
ner that he would see that which was in plain sight, 
unless some reasonable excuse for not seeing is shown.” 
See, also, Ficke v. Gibson, supra. While it is true in 
the case before us that the applicable city ordinance did 
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not make it a violation of law to cross a street at any 
point other than a crosswalk, the duty of the pedestrian 
is the same in any event. As we have so many times 
said, an ordinance which does make jaywalking a viola- 
tion of law is only evidence of negligence. Even though 
the ordinance provides only that a pedestrian crossing 
the street at any other point other than within a marked 
or unmarked crosswalk shall yield the right-of-way to 
vehicles upon the street, the rule announced with refer- 
ence to the duty of one so doing is as pertinent in the 
one case as in the other. Chicago, B. & Q. R. R. Co. v. 
Metcalf, 44 Neb. 848, 63 N. W. 51, 28 L. R. A. 824; Ficke 
v. Gibson, supra. We think that defendant was entitled 
to an instruction setting out the legal duty imposed upon 
one crossing a.street between intersections. It is error 
to fail to give such an instruction: when reales ina 
case such as we have before us. 

We have examined the other assignments of error 
and find that they have no merit or are unlikely to 
occur again upon the second trial of the case. For the 
reasons stated, the judgment is reversed and the cause 
remanded for a new trial. 

REVERSED AND REMANDED. 


Davin R. BENDER, APPELLEE, V. WILLIAM H. PALMER ET AL., 


APPELLANTS. 
48 N. W. 2d 65 


Filed May 17, 1951. No. 33019. 


Schools and School Districts. School district boards are empow- 
ered and required to make provision for transportation of pupils 
to schools of neighboring districts when authorized to do so 
by a majority of the votes cast at any annual or special meet- 
ing in accordance with the provisions of section 79-486, R. R. S. 
1943. In the absence thereof section 79-490, R. R. S. 1943, has 
application and the board is free to invoke the provisions 
thereof. 
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APPEAL from the district court for Frontier County: 
VICTOR WESTERMARK, JUDGE. Heversed with directions to 
dismiss. 


Fred J. Schroeder, for appellants. 
Frank B. Morrison and Albert A. Mann, for appellee. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLauGu, JJ. 


WENEE, J. 

This is a mandamus action instituted in the district 
court for Frontier County by David R. Bender. It was 
brought against the members of the school board of dis- 
trict No. 39 of Frontier County for the purpose of re- 
quiring them to provide transportation for plaintiff’s 
minor child to another school district where elementary 
school privileges could be had. The trial court found 
for the plaintiff and so ordered. Defendants filed a mo- 
tion for new trial and, from the overruling thereof, 
have appealed. 

The facts are not in dispute. The appellants were, 
at all times herein material, the elected, qualified, and 
acting members of the school board of district No. 39 
of Frontier County. District No. 39 is a rural school 
district. At the annual meeting of the district held on 
June 12, 1950, a majority of those present voted in 
favor of closing the school in the district during the- 
school year of 1950-1951. A motion was made and 
adopted at this meeting to give the board authority to 
pay more than 20 cents a mile for transportation, if 
lawful, however, no action was taken to empower the 
board to make provisions for the transportation of any 
pupil in the district to any school of a neighboring 
district. 

Appellee is a resident of school district No. 39 and, 
with his wife and family, lives on a farm located therein. 
Included in the family is a daughter, Ruth Esther 
Bender, who became six years of age on February 5, 
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1950. Appellants entered into a contract with school 
district No. 38 of Frontier County to furnish instruction 
in the elementary grades for any pupil of district No. 
39 during the school year of 1950-1951. However, they 
refuse to enter into any contract to furnish transporta- 
tion for appellee’s child to the school at Moorefield in 
district No. 38 but have at all times been and are willing 
to pay mileage to appellee in accordance with the pro- 
visions of section 79-490, R. R. S. 1943. Appellee or 
his wife has been taking their daughter to and from 
the school in district No. 38. 

Section 79-486, R. R. S. 1943, as far as here material, 
provides: “The governing board of any public school 
district in this state, when authorized by a majority of 
the votes cast at any annual or special meeting, is em- 
powered to (1) contract with the district board of any 
neighboring public school district or districts for the 
instruction of pupils residing in the first-named district 
in the school or schools maintained by the neighboring 
district or districts for a period of time not to exceed 
three years, and (2) make provision for the transporta- 
tion of such pupils to the school or schools of the neigh- 
boring district or districts. The board of any public 
school district may also, in its discretion, contract with 
another public school district or districts for the in- 
struction and transportation of the pupils residing there- 
in for a period of not more than one school year when 
petitioned to do so by at least two-thirds of the parents 
residing in said district having children of school age 
who will attend school. The school board of any dis- 
trict so closed shall assume responsibility in providing 
contracts for instruction and transportation.” 

Section 79-490, R. R. S. 1943, as far as here material, 
provides: “When no other means of free transportation 
is provided to a child attending an elementary school, 
there shall be made an allowance for transportation to 
the family of said child by the district in which such 
family resides on the basis of the record of attendance 
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of such child and the trips actually made to and from 
such school as follows: * * * (2) where the child is 
required to attend an elementary school outside of his 
own district there shall be paid ten cents per half mile 
for each one half mile or fraction thereof for the distance 
that the school in the other district is in excess of the 
distance from the school of his residence. The trips 
actually made to and from such school by means of the 
nearest practicable traveled road actually traveled shall 
be reported monthly by the teacher to the school board 
of such public school district.” 

It should be remembered that this is not a case where 
the board, in its discretion, acted upon a petition by at 
least two-thirds of the parents residing in the district 
who have children of school age who will attend school. 
It is a case where the board is acting under and pur- 
suant to the action taken to close the school by a ma- 
jority of those voting at the annual meeting. 

School district boards are empowered and required 
to make provision for transportation of pupils to schools 
of neighboring districts when authorized to do so by a 
majority of the votes cast at any annual or special meet- 
ing in accordance with the provisions of section 79-486, 
R. R. S. 1943. Such authorization was not voted by a 
majority of those present at the annual meeting when it 
was voted to close the school. In the absence thereof 
section 79-490, R. R. S. 1943, has application and the 
board was free to invoke the provisions thereof. See, 
Morfeld v. Huddin, 131 Neb. 180, 267 N. W. 350; State 
ex rel. Millsap v. Stoddard, 108 Neb. 712, 189 N. W. 299. 

In view of the foregoing the order of the district court 
is reversed with directions to dismiss. 

REVERSED WITH DIRECTIONS TO DISMISS. 

MessmorE, J., participating on briefs. 
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Motors ACCEPTANCE CORPORATION, APPELLANT, V. J. F. 


McLain, DIRECTOR OF BANKING, ET AL., APPELLEES. 
47 N. W. 2d 919 


Filed May 22, 1951. No. 32935. 


Administrative Law and Procedure: Appeal and Error. An 
appeal from a judgment of the district court affirming an order 
of the Director of Banking will be heard in this court to de- 
termine if such order is unreasonable and arbitrary. © 
Administrative Law and Procedure. The act conferring upon 
the Director of Banking the power to issue a small loan license 
pursuant to section 45-120, R. S. 1948, after an investigation 
of the financial responsibility, experience, character, and gen- 
eral fitness of the applicant, and the convenience and advantage 
to the community in which the business of the applicant is to 
be conducted resulting from the granting of the license, affords 
sufficient definite standards for the administrative action which 
the statute authorizes. 

Where a statute sets out adequate standards for the 
exercise of administrative action and provides for a review of 
the action taken in the courts, it is not invalid as conferring 
unlimited discretion upon the administrator. 

Where there is competent evidence in the record that 
it would not be for the convenience and advantage of the com- 
munity in which the business of an applicant for a small loan 
license is to be conducted, the denial of the application is not 
arbitrary and unreasonable. 


AppEAL from the district court for Lancaster County: 


JoHN L, PoLk, JupcE. Affirmed. 


& 


Morsman, Maxwell, Fike & Sawtell, and. Woods, Aitken 
Aitken, for appellant. 


Clarence S. Beck, Attorney General, and Robert A. 


Nelson, for appellees. 


Heard before Smumons, C. J., CARTER, MESSMORE, 


YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


co 


CARTER, J. 
This is an appeal from a judgment of the district 
urt for Lancaster County affirming an order of the 


Director of Banking denying a small loan license to 
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Motors Acceptance Corporation. We shall consider the 
appeal on the record to determine if the administrative 
order in question is unreasonable and arbitrary. 

The evidence shows that Motors Acceptance Corpo- 
ration applied for a license to operate a small loan busi- 
ness at 2563 Farnam Street, Omaha, Nebraska. It ap- 
pears from the record that the nearest small loan busi- 
ness to this address is about 3 blocks east and that there is 
no such business operating west of Twenty-fourth Street 
in Omaha. Applicant’s manager testifies that there is a 
need for a small loan business in this area of the city. 

The evidence offered by the Director of Banking is 
that there are already 31 existing small loan licenses in 
Omaha in addition to 63 other agencies engaged in con- 
sumer credit by the direct lending of money. Of the 
31 small loan licensees, the evidence shows that 24 _ 
were making a profit, the average of which was 6.67 
percent in 1948. The remaining 7 suffered losses in 
1948, the average of which was 1.56 percent. The aver- 
age earnings of the 31 licensees in 1948 was 4.74 per- 
cent. It is shown by the evidence that existing licensees 
have adequate capital to handle the small loan business 
in Omaha and that the granting of more licenses would 
tend to decrease the net earnings, which would in turn 
tend to keep the cost to the borrower at maximum levels. 
It is shown also that the 31 licensees are now required 
to advertise heavily for business. It is the opinion of 
the director that to grant more licenses would result 
in excessive competition which would operate to the 
disadvantage of the necessitous borrower by forcing” 
maximum rates. It would, also, add to the burden of 
efficient regulation in that an excessive number of li- 
censees invariably produce increased numbers of viola- 
tions of the licensing act. There is evidence that existing 
licensees are so located as to serve the needs of the city 
of Omaha and that, from the standpoint of the public, 
no need exists for the proposed service at the place for 
which the application was made. 
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The application for the license was made pursuant to 
section 45-120, R. S. 1943, which provides in part: “Upon 
the filing of such application, * * *, and, if he (Director 
of Banking) shall find that (1) the experience, char- 
acter and general fitness of the applicant * * * are such 
as to warrant belief that the business will be operated 
honestly, fairly and efficiently within the purposes of 
sections 45-114 to 45-155, and (2) allowing such appli- 
cant to engage in business will promote the convenience 
and advantage of the community in which the business 
of the applicant is to be conducted, the Department of 
Banking shall issue and deliver an original license to 
the applicant to make loans at the location specified in 
said application, * * *.” The experience, character, and 
general fitness of the applicant are not here questioned. 
The sole question is whether the refusal of the Director 
of Banking to grant a license to the applicant, on the 
ground that its granting would not promote the conven- 
ience and advantage of the community in which the busi- 
ness of the applicant is proposed to be conducted, is un- 
reasonable and arbitrary under the evidence reflected by 
the record before us. 

It is the contention of the applicant that the Legis- 
lature never intended to give to the Director of Banking 
the authority to determine the number of small loan 
licenses to be granted by requiring a finding that the 
issuance of the license would promote the “convenience 
and advantage” of the community where the business 
was to be conducted. The small loan business is one 
which is subject to regulation because of the abuses which 
seem to be inherently linked with it. Effective regula- 
tion requires that the privileges of the act be not granted 
indiscriminately. Unrestrained competition appears to 
have attracted an overabundance of capital as compared 
with borrowing needs. Increased costs of lending and 
excessive charges to borrowers were the result. To 
overcome the evils of unrestrained competition in this 
field the Legislature has limited it to those having ex- 
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perience, character, and general fitness, and to places 
where need for that type of credit exists, and where 
the business would promote the convenience and ad- 
vantage of the community where it is to be conducted. 
We think the last clause clearly indicates that some plan 
of measuring the small loan potential of each community 
was contemplated and that the licenses issued were in- 
tended to be restricted to the need thus found to exist. 
By this means the Legislature intended to eliminate or 
reduce unethical business practices, unfair and unre- 
strained competition, and overextension of credit. It 
intended also to increase efficiency, reduce costs of 
operation, and encourage rate reduction; thus contribut- 
ing to the welfare of the borrowing public in a field 
where unethical practices have heretofore flourished. 
Applicant contends that the “convenience and advan- 
tage” clause in the act clothes the Director of Banking 
with arbitrary power uncontrolled by a reasonable 
rule of action governing the exercise of the power. 
This contention was well answered in Kelleher v. Min- 
shull, 11 Wash. 2d 380, 119 P. 2d 302, where the court 
in dealing with a similar provision said: “It will be 
observed that the standard adopted by the legislature 
contemplated two factors: (1) the financial responsi- 
bility, experience, character, and general fitness of the 
applicant for a license, and (2) the convenience and 
advantage resulting to the community from the granting 
or denial of a license. Thus, the legislature sought not 
only to guarantee that the small loan business would 
be conducted by men of the ability, character, and finan- 
cial standing necessary for the protection of those who 
may be compelled by reason of some serious emergency 
to borrow small sums of money, but also to make sure 
that the needs of the community in that respect were 
not outrun by the number of such establishments, at 
the risk of defeating the beneficent purposes of the act. 
The legislative desideratum was not the mere restric- 
tion in number of licensees, but rather the accomplish- 
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ment of the well known objectives for which the act 
was passed. 

“It is not always necessary that statutes and ordi- 
nances prescribe a specific rule of action. This is par- 
ticularly true in those situations where it is difficult 
or impracticable to declare a definite, comprehensive 
rule, or where the discretion to be exercised by an ad- 
ministrative officer relates to a regulation imposed for 
‘the protection of public morals, health, safety, and gen- 
eral welfare. 11 Am. Jur. 948, Constitutional. Law, 
§ 234.” 

In Weer v. Page, 155 Md. 86, 141 A. 518, the court in 
dealing with similar provisions said: ‘The statute does 
not commit to the bank commissioner an unlimited dis- 
cretion. It directs him to ascertain, ‘whether the char- 
acter, responsibility and general fitness’ of the incorpo- 
rators ‘are such as to command confidence and warrant 
belief that the business of the proposed corporation will 
be honestly and efficiently conducted,’ and ‘whether the 
public convenience and advantage will be promoted by 
allowing the proposed corporation to engage or continue 
in business.’ These are sufficiently definite standards 
for the administrative action which the statute author- 
ized. * * * The reasons given by the commissioner for 
his disapproval of the Sykesville bank charter did not 
include any objection to the incorporators with respect 
to their qualifications. The explanation was simply 
that the bank was not needed and that it would not 
have a reasonable chance to succeed. This is said to 
be a different basis of decision from that which the 
statute defines. Its concern was with the public con- 
venience and advantage, and, according to its evident 
design, the commissioner was authorized to refuse a 
projected incorporation by which that object would 
not be promoted. In stating his conclusion that another 
bank was not needed at Sykesville, and that its prospect 
for success was unfavorable, the commissioner was 
dealing with considerations which vitally affected the 
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question presented for his determination. It could not 
be said that the public convenience of a community 
would be promoted by the organization of an additional © 
bank which it did not need, and its interests might be 
seriously prejudiced by the unsuccessful operation of 
such an institution.” 

See, also, Equitable Loan Society, Inc. v. Bell, 339 Pa. 
449, 14 A. 2d 316; Bank of Italy v. Johnson, 200 Cal. 
1, 251 P. 784. 

We think the evidence shows that the order denying 
the application for a small loan license was not un- 
reasonable or arbitrary. The restriction of the number 
of licenses is necessary to the accomplishment of the 
purposes of the act and not for the purpose of creating 
a monopoly. The limitation of licenses is incidental 
merely to the regulation of the business. Such provi- 
Sions are not violative of constitutional provisions as con- 
ferring arbitrary powers where an adequate appeal to 
the courts is provided. See Althaus v. State, 99 Neb. 
465, 156 N. W. 1038. They are not arbitrary or discrim- 
inatory if they bear a reasonable relation to the accom- 
plishment of a proper legislative purpose. The small 
loan business being subject to regulation by the state in 
the exercise of its police power, it cannot be said that 
an administrative order, which is sustained by evidence, — 
showing a reasonable relation to its regulation, is un- 
reasonable and arbitrary. The requirement of the stat- 
ute that the Director of Banking ascertain whether the 
experience, character, and general fitness of the appli- 
cant are sufficient or not, and whether or not the public 
convenience and advantage will be promoted by allow- 
ing an applicant to engage in the small loan business, 
supplies sufficient standards for the administrative action 
authorized by the statute in granting or refusing to 
grant a license. Kelleher v. Minshull, supra. 

For the reasons stated the judgment of the district 
court is affirmed. 

‘ AFFIRMED. 
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Automobiles: Highways. The rules of the road fixed by sec- 
tion 39-741, R. S. 1943, extend to all public highways however 
created. 

Trial. The instructions of the trial court should be confined to 
the issues presented by the pleadings and the evidence. 
Automobiles: Negligence. When a person enters an intersec- 
tion of two streets or highways he is obligated to look for 
approaching cars and to see those within that radius which 
denotes the limit of danger. If he fails to see a car which is 
favored over him under the rules of the road, he is guilty of 
contributory negligence sufficient to bar a recovery as a matter 
of law. If he fails to see an automobile not shown to be in a 
favored position, the presumption is that its driver will respect 
his right-of-way and the question of his contributory negligence 
in proceeding to cross the intersection is a jury question. 
Where two motorists approach an intersec- 
tion at or about the same time, the driver approaching from 
the right has the right-of-way, and he may ordinarily proceed 
to cross, having a legal right to assume that his right-of-way 
will be respected by the other driver, but if the situation is 
such as to indicate to the mind of an ordinarily careful and 
prudent person in his position that to proceed would probably 
result in a collision, then he should exercise ordinary care to 
prevent an accident, even to the extent of waiving his right- 
of-way. 

Trial: Negligence. Where different minds may reasonably draw 
different conclusions or inferences from the evidence or there 
is a conflict in the evidence as to whether or not negligence or 
contributory negligence has been established, the question is 
for the jury. : 


AprEAL from the district court for Gage County: 


CLoyvE B. Exuis, Jupce. Affirmed. 


Jack, Vette & Elliott, for appellant. 
B, W. Stewart, and Adams, Adams & Adams, for ap- 
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Messmonkre, J. 

This is an action at law brought by Alonzo Becks to 
recover property damage resulting from a collision 
between his automobile and the automobile of the de- 
fendant Arnold Schuster which occurred in a highway 
intersection, and a cross-action by the defendant against 
the plaintiff for property damage. The case was tried 
to a jury resulting in a verdict in favor of the plaintiff. 
Judgment was entered thereon. Upon the overruling 
of the defendant’s motion for a new trial, the defendant 
appeals. 

The parties stipulated in the district court that the 
case be tried upon the original pleadings as filed in the 
county court. The parties also stipulated the amount 
of property damage to the plaintiff’s automobile and to 
the defendant’s automobile. 

The pleadings, insofar as necessary to relate here, 
are in substance as follows. 

The plaintiff, by his petition, alleged that the proxi- 
mate cause of the collision was the negligence of the 
defendant in the operation of his automobile in the 
following particulars: He drove his automobile at a 
high and dangerous rate of speed; failed to maintain a 
lookout for the plaintiff’s automobile then operating in 
the intersection of the highways here involved; failed to 
see the automobile being operated by the plaintiff, or 
if he did see it, continued to drive in disregard of the 
' knowledge thus acquired; failed to have his automobile 
under reasonable and proper control in approaching 
an intersection; did not stop his automobile before it 
collided with the automobile operated by the plaintiff; 
failed to turn his automobile away from the automobile 
being operated by the plaintiff or from the path of the 
plaintiffs automobile; failed to yield the right-of-way 
to the plaintiff who, being first in the intersection, was 
entitled thereto; and failed to take into consideration © 
the rights of the plaintiff in the intersection. 

The cross-petition of the defendant alleged that the 
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proximate cause of the accident was the negligence of 
the plaintiff in the following particulars: Plaintiff at- 
tempted to make a “U” or hairpin turn onto the road 
on which the defendant was driving without ascer- 
taining whether or not such road was occupied and with- 
out looking for approaching vehicles and particularly 
for the vehicle operated by the defendant; failed to give 
any signal of his intention to turn onto the road on which 
the defendant was operating his automobile; drove his 
automobile immediately into the path of the defendant’s 
car when by the exercise of reasonable prudence he 
could have ascertained that the defendant’s car was 
proceeding south on the highway into which the plain- 
tiff was negotiating a left turn; failed to stop his auto- 
mobile before leaving the road on which he was travel- 
ing and entering onto the road on which the defendant 
was traveling; failed to yield the right-of-way to the 
defendant who was traveling in a straight line on the 
right-hand side of the road; and failed to have his car 
under reasonable and proper control or do any act to 
avoid the collision between the automobiles. 

We briefly describe the highways, the junctions, and 
intersections involved so that the issues raised on this 
appeal may be better comprehended. 

State Highways Nos. 3 and 4 running east from 
Beatrice are combined, 35 feet wide, and consist of black- 
top paving. Eight miles east of Beatrice highway No. ~ 
3 turns in a northeasterly direction and highway No. 4 
turns in a southeasterly direction, and both highways 
connect with a north-south gravel highway 32 feet in 
width. A road which continues east from highways 
Nos. 3 and 4 combined intersects between the point 
where highway No. 3 turns to the northeast and highway 
No. 4 to the southeast. Along the east side of the north- 
south highway is a bank and a ditch. Where the east 
and west road intersects the north-south highway there 
is a knoll or rise. There is a culvert at the point where 
the east-west road intersects the north-south highway 
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on the south line of that intersection. The north-south 
highway is level. There are no stop signs at any of 
the points heretofore described where highways Nos. 
3 and 4 intersect the north-south highway, or at the 
point where the road continues east and intersects the 
north-south highway. Two hundred feet north of the 
point where highway No. 3 intersects the north-south 
road there is a sign designating the junction. 

For convenience we refer to the parties as designated 
in the district court. 

The plaintiff, Alonzo Becks, at the time of the acci- 
dent owned a 1949 Chevrolet coach in good mechanical 
condition. Arnold Schuster, the defendant, at that time 
was the owner of a 1949 Ford club coupe in good me- 
chanical condition. Both automobiles were fully equip- 
ped with lights. During the evening of February 28, 
1950, at about 8 o’clock, the plaintiff, with his mother, 
his brother Algernon, and his sister went for a ride. 
Algernon was sitting to the right of the plaintiff who was 
driving. They proceeded east from Beatrice on high- 
ways Nos. 3 and 4 combined. When the plaintiff arrived 
at the point where highway No. 4 turns to the south- 
east, he drove in that direction. As he proceeded 
around the curve he looked in all directions to see if 
any cars were coming. He observed a car coming from 
the north some distance away,-and believed that this 
car would slow down. After he had proceeded around 
the curve going southeast, he made a turn to the north 
onto the north-south highway. He had crossed to the 
east side of that highway facing in a northeasterly di- 
rection when he observed the car coming from the 
north “leap” over the knoll at a high rate of speed. 
The driver of the car coming from the north, the de- 
fendant, was proceeding straight south and swerved 
his car to the left or east into the left front of the plain- 
tiffs car. The plaintiff testified that at the time of the 
impact his car was on the east side of the north-south 
highway, headed northeast. The defendant’s car, in ap- 
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proaching from the north, did not stop at any time prior 
to the time of impact. The plaintiff also testified that 
a car coming from the north could see the headlights of 
his car at all times after he had proceeded to the south- 
east on highway No. 4 and into it to go around the 
curve and at the point where he had turned to the 
left or north on the north-south highway. However, 
he did not know what distance the driver of a car coming 
from the north could see his headlights. The plaintiff 
could see the headlights of the defendant’s car as it 
came from the north. When he saw the defendant’s car 
coming from the north it was north of the north junction, 
that is the junction north of the east-west road. He 
looked again to the north as he was getting ready to go 
across the intersection of highway No. 4 and the north- 
south highway. At that time the defendant’s car was 
just north of the north junction. He saw the defend- 
ant’s car at all times, and the defendant was in full 
sight as he proceeded onto the north-south highway. 
He believed the defendant would slow down for the 
junction and curves, but he did not. As a result the 
collision occurred. Previous to the accident as the 
plaintiff started to turn southeast on highway No. 4, he 
saw a car coming from the north in front of the de- 
fendant’s car. It turned on highway No. 3 west to 
Beatrice. He saw no other cars. 

Algernon Becks testified that when the plaintiff was 
making the turn on highway No. 4 he slowed his car 
down. Algernon looked to the north and saw the de- 
fendant’s car and a car in front of it which turned west 
on highway No. 3 to Beatrice. The plaintiff’s car pro- 
ceeded to a point close to the south junction. Algernon 
looked to the north again and saw the defendant’s car 
slowing down from a high rate of speed. When plain- 
tiff’s car entered the intersection of the north-south 
highway the defendant’s car was entering the inter- 
section where the east-west road intersects the north- 
south road. He saw the defendant’s car close to the 
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top of the knoll. Plaintiff’s car was then in the west 
lane of the north-south highway, headed east and travel- 
ing at a rate of speed of five miles an hour. When the 
plaintiff's car was about halfway into the intersection 
the plaintiff started to speed up his car. He crossed to 
the east lane of the north-south highway and applied 
his brakes. The defendant’s car, proceeding at a high 
rate of speed, veered to the left, or over into the east 
lane of the highway, striking the left front wheel of 
the plaintiff’s car. 

The defendant Schuster testified that he was traveling 
south on the north-south highway at the rate of speed 
of 45 miles an hour which he maintained just preceding 
the accident. There are no stop signs, slow signs, or 
warning signs at the south intersection where highway 
No. 4 turns into the north-south highway. After he 
had proceeded a little south of the top of the knoll he 
saw the plaintiff’s car barely moving at a rate of speed 
of between two and five miles an hour. He first saw 
the plaintiffs car when he was 200 or 150 feet from 
the point of impact. When he was about 100 feet north 
of the plaintiff’s car he applied his brakes. The plain- 
tiff’s car was making a “U” turn to the left, or north, 
on the north-south highway. No hand signals were 
given by the plaintiff, and the defendant testified he 
could have seen one if it had been given. He was not 
blinded by the lights on the plaintiff’s car for the reason 
that the lights were facing mostly to the east. The de- 
fendant applied his brakes and turned his car to the left, 
or east, in an endeavor to avoid hitting the plaintiff's 
car. He believed that the plaintiff's car would stop and 
he could pass around it to the east, but the car kept on 
coming ahead, turned to the north directly in front of 
his car, and the collision occurred. The accident hap- 
pened entirely in the west lane of the north-south 
highway. 

After the collision the front wheels of the defendant’s 
car were in the ditch on the east side of the north-south 
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road. The front end of his car was pointing slightly 
southeast, the back end northwest. The plaintiff’s car 
was pointing slightly southwest and the back northeast, 
and was about in the center of the north-south highway. 

Where highway No. 4 turns to the south on the north- 
south highway a short distance to the north is a culvert, 
the distance not shown by the record. There is a ditch 
21% or 3 feet deep which extends north from the culvert 
to where the east-west road intersects the north-south 
highway. Measurements taken by a witness show the 
defendant’s car was 31 feet south of this culvert, and 
there was a distance of 28 feet between the back end of 
the defendant’s car and the back end of the plaintiff’s 
car which was facing south and west. Algernon testi- 
fied that the collision occurred about 15 feet south of 
this culvert, and the defendant could have proceeded 
south in the west lane of the north-south highway and 
would have avoided the plaintiff’s car which was in 
the east lane thereof. A witness testified that it would 
have been difficult for the defendant to have gone in 
between where the plaintiffs car stood after the acci- 
dent and the west end of this culvert. Witnesses testi- 
fied that there was broken glass near the center of the 
north-south highway, 5 or 10 feet south of the culvert. 
One witness testified that the broken glass was 25 feet 
or so south of the culvert. There was some glass east 
of the center of the north-south highway. 

The defendant assigns as error that the trial court 
erred in basing its instruction upon the law applicable 
only to ordinary intersections. While conceding that 
section 39-741, R. S. 1943, is broad enough to cover a 
“T” or “Y” junction, some question arises as to whether 
or not such section covers the south junction here in- 
volved, that is, where highway No. 4 turns to the south- 
east and joints the north-south highway. This section 
provides: “* * * (7) The term ‘intersection’ includes 
the area embraced within the prolongation of the lateral 
curb lines or, if none, then the lateral boundary lines of 
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two or more highways which join one another at an 
angle, whether or not one such highway crosses the 
other.” 

In Nygaard v. Stull, 146 Neb. 736, 21 N. W. 2d 595, 
this court said: ‘The rules of the road fixed by section 
39-741, R. S. 1948, extend to all public highways, how- 
ever created, and to all roads not public highways if 
used for travel by the public.” 

The trial court did not err in instructing the jury on 
this phase of the case. The joinder of highway No. 4 
with the north-south highway constitutes an intersection 
within the meaning of section 39-741, R. S. 1943. See, 
also, Koutsky v. Grabowski, 150 Neb. 508, 34 N. W. 
2d 893. 

The defendant contends that the trial court failed to 
instruct the jury on the defendant’s theory of the case, 
and by failing to do so committed prejudicial error. See, 
Stoffel v. Metcalfe Construction Co., 145 Neb. 450, 17 
N. W. 2d 8; Krepcik v. Interstate Transit Lines, 153 
Neb. 98, 43 N. W. 2d 609. 

The defendant, in his cross-petition which we repeat 
in part, charges the plaintiff with negligence which he 
claims constituted the direct and proximate cause of 
the accident, that is, the plaintiff, in making a left turn 
from highway No. 4 onto the north-south highway did 
so without ascertaining whether or not such highway 
was occupied and without looking for appoaching ve- 
hicles that might be thereon, and in failing to signal 
his intention to turn to the left. As a result, he drove 
his automobile directly into the path of the defendant’s 
automobile and failed to yield the right-of-way to the 
defendant. 

This assignment of error is based on the instructions 
given by the trial court to the jury. In determining it 
we make reference to certain of the facts and analyze 
the instructions in conjunction therewith as to their 
correctness. It is true as stated by the defendant, in 
summarizing the defendant’s cross-petition in instruction 
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No. 1, the trial court made no reference to the defend- 
ant’s claimed right-of-way pleaded therein to the effect 
that the plaintiff failed to yield the right-of-way to the 
defendant, however, as will subsequently appear, the 
trial court properly instructed on the issue of the right- 
of-way. 

Instruction No. 12 told the jury that no person shall 
turn a vehicle from a direct course upon a highway un- 
less such movement can be made with reasonable safety 
and then only after giving an appropriate signal in the 
event that any other vehicle may be affected by such 
movement. The instruction then relates the manner of 
giving the signal to make the turn and the distance dur- 
ing which the signal should be made before turning. In 
the second paragraph of the instruction the court told the 
jury: “If you find that these provisions of the law or 
any of them were violated by the plaintiff, you are 
instructed that such violation was not in and of itself 
negligence but a circumstance which you may take into 
consideration in determining whether or not the plain- 
tiff was guilty of negligence.” 

The defendant contends the record shows that no 
signal to make the left turn was given by the plaintiff, 
and the court should have instructed the jury, as a 
matter of law, that the plaintiff violated the provision 
of the statute regarding a signal for a left turn, and 
should not have left the matter to the jury to determine 
whether or not such a signal was given. This instruction 
merely informed the jury what the law was on the 
failure to give a left turn signal as required by the 
statute, and how such failure to give the signal should 
be considered. We find no prejudicial error in this 
instruction. 

Instruction No. 13 told the jury that motor vehicles 
traveling on public highways shall give the right-of- 
way to vehicles approaching along intersecting high- 
ways from the right and shall have the right-of-way 
over those approaching from the left, when said ve- 
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hicles shall reach the intersection at approximately the 
same time, and in all other cases the vehicle reaching 
said intersection first shall have the right-of-way. 
Instruction No. 14 told the jury that where two motor- 
ists approach an intersection at or about the same time, 
the driver approaching from the right has the right-of- 
way and he may ordinarily proceed to cross, having a 
legal right to assume that his right-of-way will be re- 
spected by the other driver; but if the situation is such 
as to indicate to the mind of an ordinarily prudent per- 
son in his position that to proceed would probably re- 
sult in a collision, then he should exercise ordinary care 
to prevent an accident, even to the extent of yielding 
his right-of-way, and his failure to do so under such 
conditions would be evidence of negligence on his part. 
Defendant’s contention is that instructions Nos. 13 and 
14 are prejudicially erroneous for the following reason: 
The plaintiff’s petition does not allege that he was half- 
way into the north-south highway or the intersection 
when his car was struck by the defendant’s car, nor 
does it allege the defendant was negligent in failing 
to yield the right-of-way to the plaintiff who was en- 
titled thereto because he was approaching the inter- 
section from the right, therefore, the jury was permitted 
to and could disregard the plaintiff’s claimed right-of- 
way as pleaded, and give him the right-of-way on the 
basis that he was approaching the intersection from the 
right. The petition does allege that the plaintiff entered 
the intersection and was approaching halfway across 
that portion of the highway running north and south. 
~ The plaintiff charged the defendant with negligence 
which was the proximate cause of the accident as here- 
tofore set out. Evidence was adduced from which the 
jury could find that the plaintiff had proceeded across 
the intersection of highway No. 4 and the north-south 
highway and was on the east side thereof facing north 
when the defendant’s car veered to the left, or east, and 
struck the left front wheel of the plaintiff’s car. There 
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is also evidence that, at the time the defendant saw the 
plaintiff's car then partly in the intersection, he was 
150 feet north thereof. The plaintiff’s evidence is to the 
effect that the defendant was 188 feet north of the inter- 
section when the plaintiff was proceeding across it. 
There is evidence that when the plaintiff approached 
the intersection from the right the defendant was from 
a quarter to a half mile north of the place where high- 
way No. 4 intersects the north-south highway. We con- 
clude the instructions complained of are not prejudicially 
erroneous, but conform substantially to the evidence 
and the pleadings. 

The defendant contends that section 39-751, R. S. 
1943, rather than 39-728, R. S. 1943, is applicable to the 
type of intersection here involved, and also, section 39- 
750, R. S. 1943, is applicable. The defendant’s cross- 
petition does not sufficiently plead facts sufficient to 
disclose in what manner the cited sections are appli- 
cable, and section 39-728, R. S. 1943, would be inappli- 
cable. The rule is that the instructions given by the 
trial court should be confined to the issues presented by 
the pleadings and the evidence. See, Citizens Nat. Bank 
v. Sporn, 115 Neb. 875, 215 N. W. 120; Franks v. Jirdon, 
146 Neb. 585, 20 N. W. 2d 597; Ellis v. Union P. R. R. Co., 
148 Neb. 515, 27 N. W. 2d 921. 

We believe the trial court followed the rule in the 
cited authorities in instructing the jury. 

When a person enters an intersection of two streets 
or highways he is obligated to look for approaching cars 
and to see those within that radius which denotes the 
limit of danger. If he fails to see a car which is favored 
over him under the rules of the road, he is guilty of 
contributory negligence sufficient to bar a recovery as 
a matter of law. If he fails to see an automobile not 
shown to be in a favored position, the presumption is 
that its driver will respect his right-of-way and the 
question of his contributory negligence in proceeding 
to cross the intersection is a jury question. See, Elliott 
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v. Swift & Co., 151 Neb. 787, 39 N. W. 2d 617; Pahl v. 
Sprague, 152 Neb. 681, 42 N. W. 2d 367; Gorman v. 
Dalgas, 151 Neb. 1, 36 N. W. 2d 561. 

Where two motorists approach an intersection at or 
about the same time, the driver approaching from the 
right has the right-of-way, and he may ordinarily pro- 
ceed to cross, having a legal right to assume that his 
right-of-way will be respected by the other driver, but 
if the situation is such as to indicate to the mind of an 
ordinarily careful and prudent person in his position 
that to proceed would probably result in a collision, 
then he should exercise ordinary care to prevent an 
accident, even to the extent of waiving his right-of-way. 
See, Gorman v. Dalgas, supra, Whitaker v. Keogh, 144 
Neb. 790, 14 N. W. 2d 596. 

Where different minds may reasonably draw different 
conclusions or inferences from the evidence or there is 
a conflict in the evidence as to whether or not negli- 
gence or contributory negligence has been established, 
the question is for the jury. Hamilton v. Omaha & 
Council Bluffs St. Ry. Co., 152 Neb. 328, 41 N. W. 2d 
139; Pahl v. Sprague, supra. 

We believe the record presented questions of negli- 
gence on the part of either of the parties, or both, for 
a jury to determine under proper instructions. 

The judgment on the verdict is affirmed. 

AFFIRMED. 


Mip-ConTINENT AIRLINES, INC., APPELLANT, V. STATE 
Boarp oF EQUALIZATION AND ASSESSMENT, APPELLEE. 
48 N. W. 2d 81 


Filed June 1, 1951. No. 32951. 


1. Taxation: Appeal and Error. The right of appeal provided®by 
section 77-510, R. R. S. 1943, is limited to proceedings for the 
‘equalization of assessments contemplated and regulated by 
sections 77-505 to 77-509, R. R. S. 1943. 
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2. Statutes. In codifying or revising statutes, a mere rearrange- 
ment of the sections or parts of a statute, or the placing of 
portions of what was originally a single section in separate 
sections, does not change the purpose, operation, and effect 
thereof. 

8. Appeal and Error. The right of appeal is purely statutory. 
Unless the statute provides for appeal in the specific instance 
under examination at any time, such right does not exist. 


APPEAL from the State Board of Equalization and 
Assessment: Appeal dismissed. 


Hotz & Hotz and William F. Dalton, for appellant. 


Clarence S. Beck, Attorney General, and William T. 
Gleeson, for appellees. 


Heard before Srmmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucy, JJ. 


Simmons, C. J. 

On September 30, 1950, the State Board of Equali- 
zation and Assessment adopted an average state levy 
pursuant to section 77-629, R. R. S. 1943, and directed 
that the assessed value, rate of levy, and tax of Mid- 
Continent Airlines, Inc., be certified to the State Tax 
Commissioner and State Treasurer pursuant to sections 
77-630 and 77-1005, R. R. S. 1943, and that Mid-Continent 
Airlines, Inc., be notified of the assessment, rate of levy, 
and tax due. 

Mid-Continent Airlines, Inc.; will be hereinafter re- 
ferred to as Mid-Continent; the State Board of Equali- 
zation and Assessment, as the board; and the State Tax 
Commissioner, as the commissioner. 

Mid-Continent undertakes to appeal here under au- 
thority of section 77-510, R. R. S. 1943, and “possibly” 
section 77-617, R. R. S. 1943, and rule 1 (c) of the re- 
vised rules of this court. We dismiss the appeal. 

_ The statutory provisions with reference to the taxation 
of* Mid-Continent, here involved, are sections 77-1244 
to 77-1250, R. R. S. 1943. On forms provided by the 
commissioner, Mid-Continent furnished information for 
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the purpose of enabling the commissioner to determine 
the value of Mid-Continent’s flight equipment and the 
proportion allocated to this state for purposes of taxa- 
tion. The commissioner called for additional informa- 
tion which Mid-Continent furnished. 

On August 21, 1950, the commissioner advised Mid- 
Continent as to his finding of the taxable value of its 
flight equipment in Nebraska and of the formula used 
in determining it. 

Under date of September 21, 1950, Mid-Continent ex- 
pressed doubt as to the method used in arriving at the 
flight equipment value under the statute, challenged the 
use of certain elements in arriving at the value, and 
asked for a reconsideration of the assessment. In the 
event that was denied, Mid-Continent asked that the 
whole matter be referred to the board for its review 
pursuant to section 77-303, R. R. S. 1948, and that it be 
given an opportunity to be heard before the board. 

The commissioner advised Mid-Continent to the effect 
that it considered the assessment basis correct, ques- 
tioned the applicability of section 77-303, R. R. S. 1943, 
advised that the board would be glad to hear Mid-Con- 
tinent when it met for the purpose of formally adopting 
the levy, and fixed the date. 

On September 26, 1950, Mid-Continent advised the 
commissioner that it wished to appear before the board 
«“* * * for the purpose of expressing our objection to 
the assessment method used in arriving at flight equip- 
ment values.” 

Up to this point the matter appears to have been 
handled by correspondence supplemented by personal 
contacts. 

On September 30, 1950, the board met and took under 
consideration the assessed valuations of Mid-Continent 
as submitted by the commissioner. Mid-Continent pre- 
sented a prepared statement “in an effort to seek a re- 
view and an adjustment of the flight equipment values” 
as determined by the commissioner for the levy of the 
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1950 flight equipment tax. It contended that the 
assessed value was in excess of the actual value and that 
the method used in arriving at the assessed value was 
improper. It then made a detailed statement in support 
of its position. It submitted statements showing the 
cost to it of certain of its aircraft. 

The board then took the action hereinbefore set out 
and Mid-Continent was advised as to the valuation, 
rate of levy, and amount of tax. Mid-Continent then 
gave notice of its intention to appeal in accord with 
section 77-510, R. R. S. 1943. 

Mid-Continent here challenges the validity of sections 
77-1244 to 77-1250, R. R. S. 1943, and the validity of 
the decision of the board and the commissioner on state 
and federal constitutional grounds and, in the event 
those contentions are not sustained, also challenges the 
correctness of the valuations found, and asks for trial 
de novo here. 

We are first confronted with the contention of the 
board that section 77-510, R. R. S. 1943, does not pro- 
vide an appeal under the circumstances here. 

So far as material here, section 77-510, R. R. S. 1943, 
provides: “From any final decision of the State Board of 
Equalization and Assessment with respect to the valu- 
ation of any real or personal property, any person, 
county or municipality affected thereby may prosecute 
an appeal to the Supreme Court.” 

In 1921, the Legislature enacted chapter 133, “An Act 
relating to public revenue * * *.” Laws 1921, c. 133, p. 
545. Section 4 of Article XI, page 591, related to the 
duties of the State Board of Equalization and Assess- 
ment. That section provided, among other things, that 
“From any final decision of the State Board of Equali- 
zation and Assessment, any person, county or munici- 
pality affected thereby may prosecute a writ of error to 
the Supreme Court * * *.” 

This section became section 5901, Comp. St. 1922. The 
language last above quoted was before us in Elmen v. 
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State Board of Equalization and Assessment, 120 Neb. 
141, 231 N. W. 772. We there held that section 5901, 
Comp. St. 1922, was wholly devoted to the subject of 
the equalization of assessments and procedure pre- 
scribed therefor, including provisions for review of the 
final determinations therein made, and that the spe- 
cific language last above quoted must be limited to pro- 
ceedings contemplated and regulated by section 5901, 
Comp. St. 1922. 

This section became section 77-1004, Comp. St. 1929. 
It was amended in 1933. Laws 1933, c. 129, p. 504. The 
title provided that it was an act to provide that the State 
Board of Equalization and Assessment shall equalize 
the valuation of both real and personal property be- 
tween counties. The words “real” and “personal prop- 
erty” were inserted in several places in the section. The 
particular language here involved was amended to read 
“From any final decision of the state board of equali- 
zation and assessment with respect to the valuation of 
any real or personal property, any person, county or 
municipality affected thereby may prosecute a writ of 
error to the supreme court * * *.” 

In the 1943 revision this section was divided into and 
became sections 77-505 to 77-510, R. S. 1943. There 
were a number of editorial changes made in the act 
which are not important here. 

The rule is: “In codifying or revising statutes, a mere 
rearrangement of the sections or parts of a statute, or 
the placing of portions of what was originally a single 
section in separate sections, does not change the purpose, 
operation and effect thereof.” Gembler v. City of 
Seward, 136 Neb. 196, 285 N. W. 542, on rehearing, 136 
Neb. 916, 288 N. W. 545. 

The provision for “a writ of error” in the language 
hereinbefore considered was amended to “an appeal.” 
However, we find nothing in the amendments to indi- 
cate a legislative intent to change the construction 
placed on the appeal provision in the Elmen case. 
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It is patent that Mid-Continent was not seeking to 
secure an equalization of assessment before the board, 
but rather sought there to secure a reduction of its 
assessment based on alleged errors in the method of 
computation and elements entering into value. See 
Scotts Bluff County v. State Board of Equalization and 
Assessment, 143 Neb. 837, 11 N. W. 2d 453. 

“The right of appeal is purely statutory. Unless the 
statute provides for appeal in the specific instance under 
examination at any time, such right does not exist.” 
Roberts v. City of Mitchell, 131 Neb. 672, 269 N. W. 515. 

Obviously section 77-617, R. R. S. 1943, is not in- 
volved here. That section relates to appeals in matters 
relating to the assessment of railroad property under 
different and separate statutory provisions. 

It necessarily follows that the procedure which Mid- 
Continent has here followed and the remedy sought 
here are without authority of law and that the appeal 
must be dismissed. 

APPEAL DISMISSED. 


LowELL DAUGHERTY, ALSO KNOWN AS Bup DAUGHERTY, 
PLAINTIFF IN ERROR, V. STATE OF NEBRASKA, DEFENDANT 


IN ERROR, 
48 N. W. 2d 76 


Filed June 1, 1951. No. 32954. 


1. Larceny. Larceny is the unlawful and felonious stealing, taking, 
and carrying away of the personal property of another, of 
some value, with a felonious intent on the part of the taker 
to permanently deprive the owner of his property. 

Taking an article feloniously is.accomplished by simply 
laying hold of, grasping or seizing it animo furandi, with the 
hands or otherwise. And the very least removal of it from the 
place where found, by the thief, is an asportation or carrying 
away. 

3. Trial. The instructions given to the jury by the trial court 
defining the expression “beyond a reasonable doubt,” and on 
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the presumption of innocence, as set forth in the opinion are 
not prejudicially erroneous. 

4, Larceny. The intent with which the property alleged to be 
stolen was taken by the accused may be proved by circumstantial 
evidence. 

5. Trial. It is not error to refuse requested instructions when the 
substance of them is given by the court in its instructions to 
the jury. 

6. Appeal and Error. Errors assigned by a plaintiff in error but 

‘not discussed by him will be considered waived and will not 
be examined by this court. 

7. Larceny: Trial. Evidence examined, and held sufficient to sus- 
tain a verdict of guilty of the crime charged in the information 
against the defendant in the case at bar. 


Error to the district court for Adams County: FRaNnK 
J. Munpay, Jupce. Affirmed. 


J. E. Willits, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Dean G. 
Kratz, for defendant in error. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


MEssmorg, J. 

The defendant, Bud Daugherty, was prosecuted in 
the district court for Adams County and convicted of 
grand larceny under an information that charged he 
unlawfully and feloniously, on or about the 4th day of 
September 1950, stole and took away two truck tires 
belonging to and owned by the Home Oil Company, of 
the value of more than $35, to wit: $224, with intent 
to convert the same to his own use. He filed a motion 
for new trial. Upon the overruling thereof, and after 
being sentenced to a term of 18 months in the State 
Penitentiary, he brings error proceedings to this court 
to review the record of his conviction and sentence. 

We herein refer to Bud Daugherty as the defendant, 
and the Home Oil Company as the oil company or sta- 
tion. 

The defendant appropriately challenged during the 


378 NEBRASKA REPORTS [Vou. 154 
Daugherty v. State 


trial the sufficiency of the evidence to prove his guilt 
beyond a reasonable doubt. 

It appears from the record that the Home Oil Com- 
pany is engaged in the sale of gas, oil, tires, and the 
servicing of cars. It is located on the east side of Burling- 
ton Avenue outside the city limits of Hastings, facing 
north, and U. S. Highway No. 6 runs east and west to 
the north of it. The building is approximately 100 yards 
long and consists of a filling station, garage, and two 
offices. In addition to the offices there are four large 
rooms, one located on the south side of the building and 
used for storage of grease, oils, other materials, and tires. 
On the south side of this room tires are stored, sepa- 
rated by a wire fence enclosure with a wire gate. In 
this enclosure there is one door to the east. There are 
four entrances to the whole room, two large 12 by 12 
doors on the north, one 12 by 12 door on the south, and 
a small door on the northwest corner of the room lead- 
ing into the office. 

The front end of the building sits approximately 50 - 
feet from U. S. Highway No. 6. South of the building 
is a vacant space used for storage and parking, about 
75 yards wide and 125 yards long. Near the south of 
the building the ground, at the time in question, was 
hard and dry. Approximately 50 yards from the build- 
ing the ground was dry and dusty. 

An employee of the oil company who works from 9 
p. m. until 7 a. m., as a station attendant, first saw the 
defendant a few minutes before 9 p. m., on September 
4, 1950. The defendant was in the station and remained 
about 15 minutes. The next time this employee saw the 
defendant was about 11:25 p. m., the same night. He 
noticed the doors to the south of the garage were open 
about 18 inches. They were generally opened all the 
way, or closed. He walked back to close the doors. 
Before doing so he glanced out and saw a man wan- 
dering around about 50 yards distant. It was dark. He 
walked to where the man was, put his hand on the man’s 
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shoulder, and flashed a light in his face. It was the 
defendant. The defendant was rolling a tire, and it 
dropped in front of him. This employee asked him what 
he was doing. The defendant replied that he did not 
know, gave no reason for his being there and having 
the tire, and made some statement that he lived a short 
distance away. He had had some drinks but his talk 
made sense. The employee picked up the tire and rolled 
it back up between the south doors of the station. The 
defendant did not protest, and the employee did not take 
him into custody. This employee next saw the de- 
fendant about midnight when he was in a taxicab in 
front of the oil station. The police took him into custody. 

The chief of police, who was acquainted with the de- 
fendant, saw him on the morning of the 5th of September 
in the police station. He asked him for his shoes, which 
the defendant gave him. The chief of police and the 
sheriff of Adams County went to the oil station at about 
10 or 11 o’clock that morning. Together with the man- 
ager of the station and the employee who was on duty 
the night previous they made a comparison of the foot 
tracks to the south of the building and the defendant’s 
shoes by placing a shoe in a track. It fit exactly. They 
also observed a tire track and compared it with the 
tread on the truck tire that was taken. The track fit 
the tread exactly. They followed the prints from the 
shoes and one of the tires from the oil company building 
to where the tracks terminated near a telephone pole 
situated on the west side of Burlington Avenue which is 
in the city limits and where they found the other tire. 
The-oil company retained custody of the tires after they 
were found. 

The evidence in behalf of the defendant is to the 
effect that he and a friend met the evening of September 
4, 1950. The defendant had been drinking beer and 
whisky since 4 or 5 o’clock. The friend testified that 
the defendant must have had 20 drinks or more. He 
drank with him and was with him until about 11 p. m. 
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They parked near a used-car sales place close to the oil 
company, and the friend went into the Home Cafe right 
next door to the oil company. The defendant got into 
the back seat of the car to sleep. He was sick, and had 
had too much to drink. When the friend returned from 
the cafe 40 or 45 minutes later, the defendant was gone. 
The friend went on to his home but later returned, about 
midnight, and saw the defendant standing in front of 
the oil company with a police officer. 

About 12:12 a. m., a taxicab company received a call 
from the defendant to transport him to the oil company. 
En route he stopped at his mother’s drive-in which is the 
first place east of the oil company, where he stayed 20 
to 25 minutes to procure something to eat. When he 
entered he sat on the ice cream counter, endeavored to 
talk, and seemed to go from one subject to another. 
His mother prepared him some sandwiches which he 
wanted to take along. Employees of the drive-in and 
the defendant’s mother, brother, and sister, testified 
that the defendant was drunk and that he staggered. 
The driver of the taxicab testified that the defendant 
_ was “practically” drunk, his gait was unsteady, and he 
staggered a little as he left the taxicab to go to the drive- 
in. The police officers testified that defendant had been 
drinking, but in their opinion he was not drunk. 

There was competent evidence identifying the two 
truck tires in question in stock in the oil company’s 
building on September 4 and 5, 1950, as two Riverside, 
Montgomery Ward de luxe truck tires 11.00-20, of the 
reasonable market value of $224 or more, and were the 
only truck tires of that size in stock at this time. 

In considering the defendant’s assignment of error 
that the evidence is insufficient to prove the defendant 
guilty of grand larceny beyond a reasonable doubt, we 
deem the following authorities pertinent to a determina- 
tion. 

In McIntosh v. State, 105 Neb. 328, 180 N. W. 573, 12 
A. L. R. 798, the court defined larceny as an “unlawful 
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and felonious stealing, taking and carrying away of the 
personal property of another, of some value, with the 
felonious intent on the part of the taker to permanently 
deprive the owner of his property,” disapproving La- 
deaux v. State, 74 Neb. 19, 103 N. W. 1048, and Cheney 
v. State, 101 Neb. 461, 163 N. W. 804, insofar as such 
cases make an essential element of the offense “that 
the taking must be with a felonious intent to convert 
the stolen property to the taker’s own use.” The court 
said: ‘Any removal of the property, after the same is 
under the complete control of the taker, from the spot 
where found, with the requisite intent of the taker .to 
steal, is a sufficient asportation * * *.” 

The intent with which the property alleged to be 
stolen was taken by the accused may be proved by cir- 
cumstantial evidence. See Phillips v. State, 144 Neb. 
772, 14 N. W. 2d 606. 

In the case of Gettinger v. State, 13 Neb. 308, 14 N. 
W. 403, the court said: “To take an article feloniously 
is accomplished by simply laying hold of, grasping or 
seizing it animo furandi, with the hands or otherwise. 
And the very least removal of it from the place where 
found, by the thief, is an asportation or carrying away.” 

The evidence shows that one of the stolen tires was 
found in the defendant’s possession and the other was 
found close by. These tires had been carried away and 
so done without the consent of the owner. We believe 
the evidence brings the offense committed by the de- 
fendant within the elements constitulng the crime of 
grand larceny. 

The defendant contends that by the excessive use of 
intoxicating liquors he was wholly deprived of reason 
to the extent that he was unable to formulate in his mind 
the intent to commit the crime of larceny. 

The rule is: Intoxication is no justification or ex- 
cuse for crime; but evidence of excessive intoxication 
by which the party is wholly deprived of reason, if the 
intoxication was not indulged in to commit crime, may 
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be submitted to the jury for it to consider whether in 
fact a crime had been committed. See O’Grady v. 
State, 36 Neb. 320, 54 N. W. 556. 

The trial court instructed on intoxication in conform- 
ity with the above rule and substantially as requested 
by the defendant, thereby leaving this defense to the 
jury to determine whether or not, from the evidence, 
the defendant was capable of forming an intent to com- 
mit the crime. 

The defendant predicates error on each instruction 
given by the court and those requested by the defend- 
ant and refused. In his brief he does not discuss error 
in these instructions except given instructions Nos. 8, 
9, and 12, and instructions proffered but refused, Nos. 
10 and 13. 

The trial court in instruction No. 9 informed the 
jury: “By the term ‘reasonable doubt’, as herein used, 
is not meant a mere caprice, conjecture or possibility. 
It is an actual, substantial doubt based on a reason 
arising from either the evidence or want of evidence in 
the case, and sufficient to cause one to hesitate and re- 
fuse to act in the more important affairs and concerns 
of life.” 

In Smith v. State, 153 Neb. 308, 44 N. W. 2d 497, the 
same objection was raised as to the legal propriety for 
furnishing a definition of a reasonable doubt. This 
court held such instructions were not prejudicial error. 
We said: “The instructions in these particulars are in 
all material respects identical with those quoted and ap- 
proved in a very recent case in this court. Owens v. 
State, 152 Neb. 841, 43 N. W. 2d 168.” 

The defendant complains of instruction No. 8, given 
by the trial court, as follows: “The defendant in this 
case is presumed to be innocent of the offense with which 
‘he stands charged. This presumption of innocence par- 
takes of the nature of evidence, to the benefit of which 
the defendant is entitled; it includes that the defendant 
is presumed to have been of good character, and to have 
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had nothing to do with the commission of the offense 
charged in the information in this case. This presump- 
tion of innocence attends the defendant throughout the 
trial, until such time as the defendant may be proved 
guilty beyond a reasonable doubt, to the satisfaction of 
each and every juror in the case. This does not mean 
beyond the possibility of a doubt, but, as the language of 
the instruction expresses it, beyond a reasonable doubt.” 

In Owens v. State, 152 Neb. 841, 43 N. W. 2d 168, an 
instruction on the presumption of innocence and rea- 
sonable doubt was given in substantially the same lan- 
guage as appears in instructions Nos. 8 and 9 in the in- 
stant case. The court said, following Davis v. State, 
51 Neb. 301, 70 N. W. 984: “When complaint is made 
of the refusal of the district court to give an instruction 
asked, the burden is upon the party complaining to 
show, not only that he was probably prejudiced by the 
refusal of the court to give the instruction, but he must 
also show that the entire instruction was correct as a 
proposition of law and applicable to the facts in evidence 
in the case.” 

In Collins v. State, 46 Neb. 37, 64 N. W. 432, an in- 
struction on reasonable doubt was approved by this 
court, which contains the subject matter as appears in 
instruction No. 9 given by the court on reasonable doubt, 
except that such instruction contained the words 
“sroundless” and “an ordinary prudent man” which were 
not in instruction No. 9 given by the trial court. Like- 
wise, an instruction very similar to instruction No. 9 in 
the present case was approved in Whitney v. State, 53 
Neb. 287, 73 N. W. 696. See, also, Hiller v. State, 116 
Neb. 582, 218 N. W. 386, 58 A. L. R. 1322. 

We find no prejudicial error in the giving of the in- 
structions complained of. 

The deféndant complains of the trial court giving in- 
struction No. 12, which contained the following lan- 
guage: “You will be given two forms of verdict and you 
will use the one upon which the twelve jurors agree 
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as the right verdict in the case and sign it by your 
forman (foreman).” The contention is that the quoted 
language has the effect of coercing the jury into a ver- 
dict, while the law provides a jury may report an agree- 
ment impossible. The authorities, Meadows v. State, 
182 Ala. 51, 62 So. 737, Ann. Cas. 1915D 663, and Gidley 
v. State, 19 Ala. App. 113, 95 So. 330, cited by the de- 
fendant, are wholly inapplicable, and discussion of the 
cases is not deemed necessary. This assignment of error 
is without merit. 

We have examined the instructions requested by the 
defendant and refused. The following rule is applicable. 

In Brice v. State, 138 Neb. 853, 295 N. W. 894, the 
court said: “Defendant also complains of rulings of the 
trial court in refusing to give a number of instructions 
requested by him. An examination of the record dis- 
closes that the substance of such requested instructions 
as were proper under the issues, the law and the evi- 
dence was given by the trial judge on his own motion. 
The instructions given do not as a whole contain error 
prejudicial to defendant.” See, also, Owens v. State, 
supra. 

The defendant has failed to show the given instruc- 
tions by the trial court to be legally incorrect and of 
showing any prejudice in the refusal of his requested 
instructions. 

“Tt is not error to refuse requested instructions when 
the substance of them is given by the court in its in- 
structions to the jury.” Smith v. State, supra. 

We have discussed the errors complained of by the 
defendant in his brief and discussed therein. The de- 
fendant has assigned many errors which are not con- 
sidered in his brief or discussed. We deem the follow- 
ing rule applicable: Errors assigned but not discussed 
will be considered waived and will not be examined by 
this court. See, Smith v. State, supra; Little v. Loup 
River Public Power District, 150 Neb. 864, 36 N. W. 2d 
261, 7 A. L. R. 2d 355. 
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For the reasons stated, we find no merit in the con- 
tention of the defendant that there were prejudicial 
errors in the proceedings which resulted in his convic- 
tion and sentence. 

The judgment of the district court should be, and is, 
affirmed. 

AFFIRMED. 


Danny TuRPIT, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA, 


DEFENDANT IN ERROR. 
48 N. W. 2d 83 


Filed June 1, 1951. No. 32975. 


1. Appeal and Error. Errors assigned but not argued will be con- 
sidered as waived. 

2. Criminal Law: Evidence. The general rule is that evidence that 
accused has committed another crime independent of, and un- 
connected with, the one on trial, is inadmissible; it is not 
competent to prove one crime by proving another. 

However, there are exceptions to the above 

rule, as well established as the rule itself, one of which is that 

evidence of other similar acts or offenses committed at or 
about the time involved, is admissible to be considered solely 
for such purposes where intent is or becomes material and such 

acts or offenses tend to establish the absence, or to rebut a 

defensive inference or claim, of mistake, accident, or in- 

advertence. 


It is a rule of criminal law that evidence to 
rebut or disprove statements as to material facts made on 
direct examination by the defendant may be offered and re- 
ceived in evidence. 

5. Evidence. A photograph proved to be a true representation of 
the person, place, or thing which it purports to represent, is 
competent evidence of anything of which it is competent and 
relevant for a witness to give a verbal description. 


6. Where a photograph illustrates or makes clear some 
controverted issue in the case, a proper foundation having 
otherwise been laid for its reception in evidence, it may prop- 
erly be received, even though it may present a gruesome 
spectacle. 

7, Photographs of the person or body of a deceased, 


proper foundation having been laid, may ordinarily be re- 
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ceived in evidence for purposes of identification, or to show the 

condition of the body, or to indicate the nature or extent of 

wounds or injuries thereon, 

An objection that certain evidence offered is in- 
competent, irrelevant, and immaterial, is not necessarily suffi- 
cient to require its exclusion on the ground that there is not 
sufficient foundation for its introduction. 

9. Homicide: Assault and Battery. Where one intentionally points 
a loaded gun at another, he is guilty of an unlawful assault, 
and if such gun is unintentionally discharged and the person 
assaulted is killed thereby, he is guilty of manslaughter. 


Error to the district court for Clay County: FRANK 
J. Munpay, Jupce. Affirmed. . 


Max G. Towle, James D. Conway, and D. B. Massie, 
for plaintiff in error. 


Clarence S. Beck, Attorney General, and Bert L. Over- 
cash, for defendant in error. 


Heard before Smumons, C. J., .CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


CHAPPELL, J. 

An information charged defendant with manslaughter. 
A jury found him guilty. His motion for new trial was 
overruled, and, after refusing the application of his 
counsel to place him on probation, defendant was sen- 
tenced to one year and three months in the State Peni- 
tentiary. Thereupon defendant prosecuted error to this 
court, assigning substantially that: (1) The trial court 
erred in admitting certain evidence; and (2) erred in 
giving instruction No. 7. We conclude that the assign- 

-ments should not be sustained. Other alleged errors 
assigned but not argued will, under the rules of this 
court, be considered as waived. Revised rules of the 
Supreme Court, 8 a2 (4), (5). Mason v. State, 132 Neb. 
7, 270 N. W. 661; Maher v. State, 144 Neb. 463, 13 N. W. 
2d 641, 323 U. S. 757, 65 S. Ct. 91, 89 L. Ed. 606; Moore 
v. State, 148 Neb. 747, 29 N. W. 2d 366; Hameyer v. 
State, 148 Neb. 798, 29 N. W. 2d 458. 
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In the light of the assignments, we have searched the 
record. Defendant, 14 years old at the time of the al- 
leged offense, had attended a military school for one 
year. He had returned to his home in Hastings on May 
21, 1950. William E. Hewitt, then 13 years old, herein- 
after called William, was a friend of defendant. They 
had corresponded perhaps a dozen times during the year 
while defendant was away at school. During the week 
between May 21 and Saturday, May 27, 1950, the day of 
the alleged offense, they had been together about two 
hours of each day. Their families lived 3 or 4 blocks 
from each other. They were friendly and neighborly. 
The night before the alleged offense they all had dinner 
together at the Hewitt home. 

On Saturday morning defendant returned to the He- 
witt home where he and William helped clean up the 
house. They wanted to go hunting or target shooting, 
which they both liked to do. They were permitted to 
go on Saturday morning if an adult went with them, 
but they found none willing to do so. 

Defendant was attracted by guns, and owned several 
which he frequently handled and at times had pre- 
viously loaded and neglected to unload them. Among 
them was a 10-gauge shotgun, only one barrel of which 
was functioning. 

About 11:15 or 11:30 a. m., the two boys returned to 
the Turpit home where they were alone. There such 
shotgun, handled by defendant, was discharged, striking 
William a little to the left of the center of his chest just 
above the heart, causing his almost instant death. De- 
fendant called the police. The call was received at 
12:50 p.m. A police officer responded at once. When 
he arrived defendant was in the front yard. William 
was found slumped to the right on a couch located under 
the east windows of a 12 by 12 sewing room. His body 
was warm, but there appeared to be no heart beat. An 
ambulance arrived, and the officer called police head- 
quarters requesting the presence of a doctor, the county 
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attorney, and other police officers. Upon their arrival 
William was found to be dead. 

Competent evidence adduced by the State was that 
then and there, while defendant was out in the front 
yard, he calmly and with a clear voice first made state- 
ments to neighbors that he “just shot a kid * * * ‘He 
dared me to shoot him and I shot him.’ * * * ‘That’s only 
20 years for manslaughter.’” After such statements 
had been made, he told the police officer that “they were 
in this room playing with this gun. He went to the 
toilet; was in there approximately five minutes; came 
out of the room. Willie Hewitt said, ‘I dare you to 
fire the gun. Now it is unloaded.’ He said, ‘I aimed the 
gun at the windows, pulled the trigger, and I guess when 
I pulled the trigger it pulled the gun down and that 
was it.” However, a short time later defendant said 
to William’s mother and brother, “He dared me to shoot 
him so I did.” 

Defendant testified that while playing with guns they 
both handled the shotgun. He testified that William 
picked up and loaded the shotgun, but defendant re- 
moved the two shells, put them on the couch, and went 
to the rest room. When he returned, two shells were 
still on the couch, and William said that defendant would 
be afraid to shoot the gun, whereupon defendant started 
to handle the gun and demonstrate the manner in which 
they did so at military school. 

Defendant admitted the shooting and death, but de- 
nied that he ever intentionally or willfully pointed the 
gun at William, but rather that standing 314 feet from 
the west wall, he first pointed the gun toward the 
north, away from William, then, the better to demon- 
strate, swung around facing him but aimed it at the 
window above the couch at a 45-degree angle a good 
214 feet over William’s head. However, the gun slipped 
from his arm; he grabbed it with his whole hand, 
squeezed the trigger as it fell in a downward position, 
and the gun was discharged. His contention was that 
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both the aiming and shooting were entirely accidental, 
and not accompanied by an intentional or willful point- 
ing of the gun at any time. In that situation, a question 
presented and properly submitted to the jury by the 
trial court was whether defendant intentionally or acci- 
dentally pointed the gun at William. 

Therefore, in rebuttal, the trial court over objections 
of defendant permitted four boys about the same ages 
as defendant to testify that defendant committed similar 
acts in the same home with the same gun on Wednesday 
evening and Thursday just preceding the Saturday of- 
fense here involved. Three of them testified in sub- 
stance that on Wednesday evening, in their presence 
and also in the presence of William, defendant brought 
the same shotgun up from the basement in his home, 
opened the barrel, showed them that he had a cartridge 
in his hand, inserted it, and loaded the gun, pulled back 
the hammer part way, and swinging it around aimed it 
at all of the boys. The fourth boy testified in sub- 
* stance that on Thursday defendant got the same gun in 
the same home, carried it around, loaded it, cocked it, 
and pointed it at the chest of the witness. 

When such evidence was received, the trial court 
orally told the jury that it was received for one purpose 
only, and that it was to be considered by them along 
with other evidence in the case solely for the purpose of 
determining whether or not defendant intentionally or 
accidentally pointed the gun at William before it was 
fired. In instruction No. 10 given to the jury in writing, 
the trial court carefully and properly so limited the sole 
purpose of such evidence by use of the following lan- 
guage: “This evidence has been received and should 
be considered by you solely on the question as to whether 
or not the defendant intentionally or accidentally pointed 
the gun at Hewitt before the said gun was fired. If 
you find from the evidence beyond a reasonable doubt 
that the defendant did intentionally point a loaded shot- 
gun at other persons before the shooting of Hewitt, then 
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you may consider said pointing of said gun at others, 
together with all the other evidence in this case, upon 
the question as to whether the defendant intentionally 
pointed said gun at Hewitt before it was discharged, or 
whether the pointing of said gun was an accident.” 
No complaint is made of that instruction. 

Defendant argued that the admission of such evidence 
was prejudicially erroneous. Concededly, as stated in 
22 C. J. S., Criminal Law, § 682, p. 1084, citing many 
authorities, including cases from this jurisdiction: “The 
general rule is that evidence that accused has committed 
another crime independent of, and unconnected with, 
the one on trial is inadmissible; it is not competent to 
prove one crime by proving another.” 

However, there are exceptions to such rule, as well 
established as the rule itself, and which have in fact 
been recognized by some authorities as a part of the 
rule. 

As stated in 22 C. J. S., Criminal Law, § 683, p. 1095, 
citing numerous cases sustaining it: “Another common 
exception is that evidence of other offenses, particularly 
similar ones, is admissible where it tends to establish 
the absence, or to rebut an inference or claim, of mis- 
take, accident, or inadvertence; * * *.” 

As stated in I Wharton’s Criminal Evidence (11th ed.), 
§ 350, p. 520: ‘““Testimony of other similar offenses has 
been admitted to show intent where there is or may be, 
from the evidence, an inference of mistake, accident, 
want of guilty knowledge, lawful purpose, or innocent 
intent. Where an act is equivocal in its nature, and may 
be criminal or honest according to the intent with which 
it is done, then other acts of the defendant, and his con- 
duct on other occasions, may be shown in order to dis- 
close the mastering purpose of the alleged criminal act.” 
Also, again in § 354, p. 536, citing numerous cases, it is 
said: “Evidence which shows, or tends to show, the 
commission of another crime is admissible when it shows 
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the absence of accident or mistake in the commission 
of the act charged against the accused.” 

In Underhill’s Criminal Evidence (4th ed.), § 183, p. 
327, citing numerous authorities, including cases from 
this jurisdiction, it is said: “Another exception to the 
rule occurs when the intention present in an act is ma- 
terial. Thus, suppose the question is, was a given act, 
either by the accused, or by some other person, inten- 
tional or accidental? Here it is relevant to prove that the 
person whose intention is in question had performed 
acts of a precisely similar nature either before or after 
the act the intention of which is in question. And if 
it be found that he has performed many such acts, we 
have the best of grounds for drawing the conclusion that 
the act, in the present instance, is intentional and not 
accidental.” See, also, 20 Am. Jur., Evidence, § 313, 
p. 293; II Wigmore on Evidence (3d ed.), § 300, p. 192, 
§ 302, p. 196, § 307, p. 207, § 363, p. 274. 

As stated in Jones on Evidence, Pocket Edition, § 144, 
p. 164, citing cases: ‘Applying the same principle the 
courts have often received evidence of other similar 
offenses in the trial of indictments for homicide’ or 
homicidal assaults, as tending to show a deliberate plan 
or to repel the inference of accident.” Again, in § 145, 
p. 165, it is said: “Such evidence is only allowed to show 
the knowledge or intent of the party or to repel the in- 
ference of accident, and then only when the proof shows 
such a connection between the different transactions as 
raises a fair inference of a common motive in each.” 
See, also, Knights v. State, 58 Neb. 225, 78 N. W. 508, 
76 Am. S. R. 78; People v. Seaman, 107 Mich. 348, 65 
N. W. 203, 61 Am. S. R. 326; and People v. Molineux, 
168 N. Y. 264, 61 N. E. 286, 62 L. R. A. 193, leading 
cases; and State v. McDonald, 14 R. I. 270, a case very 
similar to that at bar. 

“Tt is a rule of criminal law that evidence to rebut 
or disprove statements as to material facts, made on 
direct examination by the defendant, may be offered 
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and received in evidence.” Anderson v. State, 150 Neb. 
116, 33 N. W. 2d 362. In the light of the foregoing, we 
conclude that the evidence was properly admissible to 
rebut the defense of accident made by defendant. 

Over objection of defendant, a photograph of deceased 
was received in evidence. It identified him and clearly 
indicated the nature, size, extent, and location of the 
wound, thus explaining, attesting, and verifying the re- 
lated detailed testimony of the physician who first ex- 
amined deceased after the alleged offense, and testified 
that the photograph was a fair representation of what he 
observed at that time. The undertaker also affirmed 
the accuracy of the photograph. Under the peculiar 
circumstances it also served as evidence to demonstrate, 
in the light of scientific tests made with the gun in- 
volved, at distances of 3, 6, and 9 feet, that the gun was 
less than 3 feet from deceased when fired and that the 
shooting did not occur in the manner and from the 
point claimed by defendant. 

In Vaca v. State, 150 Neb. 516, 34 N. W. 2d 873, this 
court held: “A photograph proved to be a true repre- 
sentation of the person, place, or thing which it pur- 
ports to represent, is competent evidence of anything 
of which it is competent and relevant for a witness to 
give a verbal description. 

“Where a photograph illustrates or makes clear some 
controverted issue in the case, a proper foundation hav- 
ing otherwise been laid for its reception in evidence, it 
may properly be received, even though it may present 
a gruesome spectacle. 

“Photographs of the person or body of a deceased, 
proper foundation having been laid, may ordinarily be 
received in evidence for purposes of identification, or 
to show the condition of the body, or to indicate the 
nature or extent of wounds or injuries thereon.” 

In that connection, Lee v. State, 147 Neb. 333, 23 N. 
W. 2d 316, and Knihal v. State, 150 Neb. 771, 36 N. W. 
2d 109, 9 A. L. R. 2d 891, relied upon by defendant, are 
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clearly distinguishable upon the facts and applicable 
law. 

The objection made by defendant to admission of 
the photograph was that it was “incompetent, irrelevant 
and immaterial; not in support of any issue; highly pre- 
judicial.” No objection was made on the ground that 
there was not sufficient foundation for its introduction. 

In Neal v. State, 104 Neb. 56, 175 N. W. 669, this court 
held: ‘An objection that certain evidence offered is 
‘incompetent, irrelevant and immaterial’ is not neces- 
sarily sufficient to require its exclusion on the ground 
that there is not sufficient foundation for its introduc- 
tion.” In any event, the photograph was properly iden- 
tified, verified, and authenticated as correctly reflecting 
the condition in which the physician and undertaker 
found the body of deceased after the alleged offense. 
See Annotation, 9 A. L. R. 2d 899. Under the circum- 
stances presented, we conclude that it was not an abuse 
of discretion to admit the photograph in evidence. 

We turn then to defendant’s contention that instruc- 
tion No. 7 was erroneous. In that connection, it will 
be noted that an instruction identical in all material re- 
spects with that about which defendant here complains 
was given by the trial court under circumstances com- 
parable with those at bar, and thereafter approved by 
this court in Egbert v. State, 113 Neb. 790, 205 N. W. 
252. We therefore conclude that the contention has no 
merit. 

In the light of the evidence appearing in this record, 
a jury might well conclude, as it must have done, that 
defendant intentionally pointed a loaded shotgun at 
deceased, which was an unlawful assault, and that under 
such circumstances the gun was unintentionally dis- 
charged, killing William, which was manslaughter. 
Ford v. State, 71 Neb. 246, 98 N. W. 807, 115 Am. S. R. 
591; Thiede v. State, 106 Neb. 48, 182 N. W. 570, 15 A. 
L. R. 237; Egbert v. State, supra; Annotation, 5 A. L. R. 
610. 
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For the reasons heretofore stated, we conclude that 
there was no prejudicial error in the record, and that 
judgment of the trial court should be and hereby is 
affirmed. 

AFFIRMED. 


RicHarRD B. RUPLINGER, APPELLANT, v. EDWARD J. 
RUPLINGER ET AL., APPELLEES. 
48 N. W. 2d 78 


Filed June 1, 1951. No. 32978. 


Corporations. An action to enforce corporate rights or to re- 
dress injuries to a corporation cannot be maintained by a stock- 
holder in his own name. Such a suit must be brought by the 
corporation or by a stockholder on behalf of the corporation. 


ApPEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JuDGE. Affirmed. 


W. H. Kirwin and Eugene D. O’Sullivan, for appellant. 
Mothersead, Wright & Simmons, for appellees. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.LaueH, JJ. 


CaRTER, J. 

This is an action by plaintiff, Richard B. Ruplinger, 
to recover for the fraudulent conversion of property and 
money by the defendants, Edward J. Ruplinger and Em- 
ma F. Ruplinger. Defendants filed general demurrers to 
the petition last filed, which were sustained by the 
trial court. Plaintiff failed to plead further, and a 
judgment of dismissal was entered. Plaintiff appeals. 

The allegations of the petition are substantially as 
follows: Plaintiff and Edward J. Ruplinger are brothers. 
The defendants are husband and wife. In 1920 plaintiff 
constructed a warehouse in Scottsbluff, Nebraska. The 
two brothers and James A. Dunlay organized a corpo- 
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ration known as the Platte Valley Storage Company. 
Plaintiff transferred the warehouse to the corporation 
and his brother contributed cash. Stock in the corpo- 
ration was issued to Edward F. Ruplinger at the book 
value of $26,000; to Richard B. Ruplinger in the amount 
of $13,000; and to Dunlay in the amount of $100. It 
was agreed that $7,000 of the stock issued to Edward 
was to be held by him for transfer to Richard when it 
was paid for. Edward was named president of the 
corporation, Richard was named vice president, and 
Dunlay became secretary-treasurer. The salary of the 
president was fixed at $100 a month and that of the 
vice president at $50 a month. Edward was to manage 
the business. Richard was not to be active in the busi- 
ness and shortly thereafter he moved to California. 

The petition alleges that in 1929 Richard paid the 
$7,000 for the stock held for him by Edward, but that 
it was not transferred to him. In August 1926, the name 
of the corporation was changed to the Ruplinger Storage 
and Transfer Company. No new stock was issued and 
salaries were paid until August 1935. No salary was 
thereafter paid to Richard until 1940 when an adjust- 
ment of back salary was made. On October 14, 1943, 
Edward refused to make further payments of salary 
and Richard then demanded an accounting of the prop- 
erty and profits of the corporation. . 

On October 16, 1944, plaintiff discovered through the 
office of the Secretary of State that the Ruplinger 
Storage and Transfer Company was dissolved by the de- 
fendants in 1934 and that the warehouse and lots upon 
which it stood were conveyed prior to the dissolution to 
Edward by Edward and Emma Ruplinger as officers of 
the corporation. Plaintiff alleges that this property was 
transferred to Edward without his knowledge or consent. 
The prayer of the petition is that the court determine 
the value of his undivided interest in the property and 
render judgment against the defendants for the amount 
so found. 
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The defendants contend that a stockholder has no 
legal title to the property of a corporation until a divi- 
dend is declared, or a division is made on the winding up 
or dissolution of the corporation. It is urged that the pe- 
tition shows on its face that the suit is by one stockholder 
against another to recover his share of the corporate 
property alleged to have been fraudulently conveyed by 
the corporation to the defendant Edward J. Ruplinger. 
The petition clearly shows that this was the nature of the 
suit. The question raised by the demurrers is whether a 
stockholder may sue in his own name in such a case, or 
whether, as contended by the defendants, the suit must 
be brought by or on behalf of the corporation. 

The corporation was formed in 1920. Under the law 
existing until 1934, the date of the claimed dissolution, 
it required a vote of two-thirds of its members to dis- 
solve the corporation. § 24-211, Comp. St. 1929. The 
petition shows that plaintiff was at all times the owner 
of more than one-third of the stock of the corporation. 
It would appear that a valid dissolution could not be 
had by the action of stockholders without the consent 
of the plaintiff. In any event, the corporation even if 
dissolved could sue to recover upon a cause of action 
accruing in favor of the corporation. § 24-112, Comp. 
St. 1929. Lincoln Butter Co. v. Edwards~-Bradford Lum- 
ber Co., 76 Neb. 477, 107 N. W. 797. Such corporation 
could likewise be sued in its corporate name after dis- 
solution. § 24-113, Comp. St. 1929. Heenan & Finlen 
v. Parmele, 80 Neb. 514, 118 N. W. 324. No statutory 
bar has been pointed out which would prevent the cor- 
poration from maintaining the suit, or to its being made 
a party to the suit if a stockholder brought the action in 
a representative capacity. 

A stockholder may not bring an action in his own 
name to recover for wrongs done to the corporation or 
its property. Such a cause of action is in the corporation 
and not the stockholders. The right of a stockholder 
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to sue is derivative in its nature and can be brought only 
in a representative capacity for the corporation. Ret- 
tinger v. Pierpont, 145 Neb. 161, 15 N. W. 2d 393. 

The controlling rule is well set out in Wilhelm v. Con- 
solidated Oil Corporation, 84 F. 2d 739, wherein it is 
said: “The Prairie Companies have not been dissolved. 
If such agreement, conveyances and transfers were 
wrongful, the direct injury was to the corporations and 
their properties. The right of action for such an in- 
jury is in the corporation and not in its stockholders; 
and suit thereon must be brought by the corporation or 
by a stockholder as a derivative suit. This suit is not 
brought by the Prairie Companies or by their stock- 
holders as a derivative suit. The bill does not seek res- 
toration to the Prairie Companies of the property con- 
veyed and transferred but seeks recovery thereof to the 
stockholders of such companies. It seeks relief solely 
in behalf of the stockholders in their own right and not 
in behalf of the Prairie Companies as a derivative right. 
No demand upon and refusal by the Prairie Companies 
to bring the suit, nor facts excusing such demand and 
refusal are alleged. The Prairie Companies would be 
necessary parties to a derivative suit and they are not 
joined.” 

The general rule is that actions to enforce corporate 
rights or to redress injuries to the corporation cannot 
be maintained by a stockholder in his own name. The 
injury in such instances is to the corporation and it does 
not give an individual right of action to a stockholder. 
Brictson v. Woodrough, 164 F. 2d 107; Hodge v. Meyer, 
252 F. 479; Cullum v. General Motors Acceptance Corp. 

(Tex. Civ. App.), 115 S. W. 2d 1196. 

’ Under the rule announced in the foregoing cases the 
plaintiff cannot maintain an action in his own name 
under the facts set out in his petition. The remedy under 
the facts stated is a suit by the corporation, or, if the 
corporation refuses to sue, by a suit brought on behalf 
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of the corporation. The action of the trial court in sus- 
taining the demurrers and dismissing the suit is therefore 
correct. The judgment is affirmed. 

AFFIRMED. 


THE BOARD OF REGENTS OF THE UNIVERSITY OF NEBRASKA, 
A CORPORATION, APPELLEE, V. THE COUNTY OF LANCASTER, 


NEBRASKA, APPELLANT. 
48 N. W. 2d 221 


Filed June 7, 1951. No. 32979. 


1. Colleges and Universities: Constitutional Law. A statute, sec- 
tion 85-172, R. R. S. 1943, making it the duty of the Board of 
Regents of the University of Nebraska to prescribe rules for 
the admission of indigent patients who may be sent to the Uni- 
versity Hospital by the county authorities of any county of the 
state and to prescribe the conditions for such admission, is not 
a delegation of legislative power to an administrative agency 
which is prohibited by the Constitution. 

A rule promulgated by the Board of Regents, 

providing that no indigent patient shall be admitted to the 

University Hospital from any county except upon condition that 

the county shall pay the cost of new and expensive drugs and 

medicines used which are not paid for by the patient, is not 
unreasonable or arbitrary and is a valid exercise of the rule- 

making power authorized by section 85-172, R. R. S. 1943. 


ApprEAL from the district court for Lancaster County: 
Rapu P. Witson, Jupce. Affirmed. 


Frederick H. Wagener, Herbert A. Ronin, Rollin R. 
Bailey, and William L. Schaumberg, for appellant. 


Cline, Williams, Wright & Johnson, for appellee. 


Heard before Summons, C. J., Carter, MEssmorE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CaRTER, J. 
This is an action upon a claim filed by the Board of 
Regents of the University of Nebraska against Lancas- 
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ter County for drugs and medicines in the amount of 
$39.97 which were furnished to indigent patients sent 
to the University Hospital by the county. The trial court 
found for the plaintiff and entered judgment against 
the county for $39.97 and costs. The defendant county 
appeals. 

The facts are not in dispute. The question raised is 
whether the plaintiff may charge the county for expen- 
sive drugs and medicines furnished by the University 
Hospital to indigent patients sent to the hospital by the 
county pursuant to the rules adopted by the Board of 
Regents governing the admission of indigent patients 
to the hospital. 

The general government of the University of Nebraska 
is vested in a board of regents, subject to the direction 
of the Legislature. Art. VII, § 10, Constitution of Ne- 
braska. As such, it is charged with the management 
and operation of the university, including the College 
of Medicine and the University Hospital. § 85-107, R. 
R. S. 1943; § 85-172, R. R. S. 1943. The Legislature has 
specifically authorized the Board of Regents to prescribe 
rules for the admission to and discharge from the Uni- 
versity Hospital, the medical and surgical care of in- 
digent patients sent to the University Hospital by the 
county authorities of the counties of the state, and to 
take all other needful measures to promote the efficiency 
of the hospital. § 85-172, R. R. S. 1943. Pursuant to 
this authority the Board of Regents adopted a rule which 
provides: ‘Worthy sick, except as hereinafter specified, 
shall be admitted upon receipt by the hospital author- 
ities of a written application which shall state, among 
other things, that the patient is in need of medical care 
or surgical attention and that he is unable to pay for 
professional services, board or nursing while in the 
hospital. The application must be signed by the Board 
of County Commissioners or Supervisors of the county 
in which the patient resides or by a representative 
of the Board duly authorized to sign the same in its be- 
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half. Said application shall be accompanied by a cer- 
tificate of a legally licensed physician or surgeon of Ne- 
braska, stating that the patient is in need of medical 
care or surgical attention. That for the purpose of pro- 
viding necessary funds to defray the cost of certain 
kinds and types of new drugs, medicines and treatment, 
including antibiotics such as penicillin, streptomycin, 
aureomycin, .chloromycetin; intravenous fluids such 
as glucose, Ringer solution, protein solutions and 
others; oxygen, vitamins and related products; anes- 
thetic gases and such other similar kinds and types 
of drugs, medicines and forms of treatment, necessary 
for the proper care of indigent patients admitted to said 
hospital from any county in the State of Nebraska,— 
the Dean of the College of Medicine of the University 
of Nebraska is authorized to charge the county from 
which such patient or patients are admitted all of the 
cost, or such part thereof as remains unpaid by the pa- 
tient at the time of his discharge, of such drugs, medi- 
cines and treatment furnished to such indigent patients. 
The Dean of the College of Medicine is empowered to 
determine what additional kinds and types of other new 
and expensive drugs, medicines and treatment, similar 
in character, shall be included within this rule. No in- 
digent patient shall be admitted to said hospital from 
any county except upon condition that the county shall 
pay the cost of such new and expensive drugs, medi- 
cines and treatment which are not paid by the patient 
at the time of his discharge.” The record shows that 
each county of the state was duly notified of the adop- 
tion of the foregoing rule and that the claim here made 
is for new drugs and medicines necessary for the care 
of indigent patients entering the hospital after notice 
of the adoption of the rule had been given to Lancaster 
County. 

It is the contention of the county that the rule pro- 
mulgated by the Board of Regents is invalid for the 
reason that it is beyond the scope of the delegation of 
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power contained in section 85-172, R. R. S. 1948, and, 
in any event, such section is void in that it purports to 
grant legislative powers to an administrative agency of 
the state. 

We think it is within the power of the Legislature to 
delegate authority to the governing body of the univer- 
sity to make rules pertaining to the admission and dis- 
charge of indigent patients who, at the instance of county 
authorities, desire to make use of the facilities of the 
University Hospital. The rule made was germane to 
the efficient operation of the hospital and clearly with- 
in the range of the rule-making power contemplated by 
the Legislature when it enacted section 85-172, R. R. S. 
1943. It is clearly evident that the Legislature never 
intended that all indigent patients could use the facilities 
of the University Hospital as of right. The purpose of 
the hospital was dual in character—to provide training 
for medical students and to treat indigent patients sent 
to them by the county authorities of the state. It was 
not the intent of the Legislature to relieve counties of 
their responsibilities to the indigent sick. It was only 
to the extent that the hospital could assume such re- 
sponsibility that its facilities were made available to 
the counties of the state as an aid to the care of indigent 
patients. The necessity for rules governing the admis- 
sion, care, and discharge of such patients was immedi- 
ately evident to the Legislature. The power to make 
such rules was delegated to the Board of Regents. The 
rules are necessarily based upon the findings of facts, 
existing conditions, and available facilities. We think it 
was a proper exercise of legislative power to delegate 
to the Board of Regents the authority to find the facts 
and make the rules based thereon necessary to the effi- 
cient operation of the hospital to accomplish the pur- 
poses for which it was established. The rules made 
bear directly upon this subject and, being within the 
range of the powers delegated, they must be sustained 
unless found to be unreasonable and arbitrary. A rule 
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which provides for the payment by the county for new 
drugs and medicines furnished to indigent patients re- 
siding in such county, without profit to the Board of 
Regents, as a condition to the admission of the patient 
to the hospital, is not unreasonable or arbitrary, nor 
does it violate Article II, section 1, or Article ITI, sec- 
tion 1, of the Constitution of Nebraska. The relief from 
such a rule must come from the Legislature and not the 
courts. 

The county relies upon Smithberger v. Banning, 129 
Neb. 651, 262 N. W. 492, 100 A. L. R. 686. The case is 
not comparable to the situation presently before us. 
There the Legislature sought to delegate its powers to an 
outside agency by appropriating $4,000,000 without pro- 
viding any rules or standards for its expenditure. In 
the case before us the purposes are expressed in the 
statutes on the subject. Section 85-172, R. R. S. 1943, 
makes it the duty of the Board of Regents, an administra- 
tive agency of the state, to make the rules by which the 
purpose of the statute may be expeditiously accom- 
plished. A legislative enactment may properly confer 
general powers upon an administrative agency and dele- 
gate to the agency the power to make rules and regula- 
tions covering the details of the legislative purpose. 
The courts generally hold such rules to be valid except 
where they are not germane to the purposes of the act, 
or where they are unreasonable and arbitrary. Foley 
v. Benedict, 122 Tex. 193, 55 S. W. 2d 805, 86 A. L. R. 
477; Griffin v. Gass, 133 Neb. 56, 274 N. W. 193; Lennox 
v. Housing Authority of City of Omaha, 137 Neb. 582, 
290 N. W. 451. In the last case cited we said: “It must 
be borne in mind that it is for the legislature to deter- 
mine what the law shall be; to create rights, duties and 
powers, and provide the general mode of conduct to be 
followed. This does not mean that the legislature must 
lay down a strict rule which must be followed by an 
administrative officer or board, but that such persons 
or boards may be vested by the legislature within rea- 
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sonable limits with the exercise of judgment in carrying 
out the expressed legislative purpose of the act. To 
ascertain and determine whether a certain area is un- 
sanitary and substandard within the meaning of the 
act is an administrative function. The other functions 
prescribed in subdivison (b) are likewise rights, duties 
and powers properly delegated to the housing authority 
as the administrative agency. It cannot be seriously 
disputed that the legislature is clothed with power to 
delegate to administrative boards and agencies of the 
state the power of ascertaining the facts upon which the 
laws are to be applied and enforced. It may also au- 
thorize the doing of specific acts necessary to the fur- 
therance of the purposes of the act. Such delegations of 
power and authorizations of acts do not transcend con- 
stitutional inhibitions so long as the law-making power is 
wholly reserved to the legislature and no part thereof 
has been delegated to any other governmental subdi- 
vision, board or agency.” 

The exercise of a legislatively-delegated authority to 
make rules to carry out an expressed legislative pur- 
pose, or for the complete operation and enforcement of 
a law with designated limitations, is not an exclusive 
legislative power. It is administrative in its nature and 
its use by administrative agencies is usually essential 
to the complete and wise exercise of the power in the 
accomplishment of the purpose which the Legislature 
intended. Consequently, the courts are not inclined to 
interfere with rules established by legislative direction 
where they bear a reasonable relation to the subject of 
the legislation and constitute a reasonable exercise of 
the powers conferred. The rule here involved is not 
violative of any legislative act and meets all other re- 
quirements of the exercise of the rule-making power by 
an administrative agency. The trial court was correct in 
so holding and the judgment entered for the plaintiff 
is therefore affirmed. 

AFFIRMED. 
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Filed June 7, 1951. No. 32986. 


Trial: Parties. A motion for judgment on the pleadings admits 
facts well pleaded or admitted, but does not admit conclusions of 
law, and it is only where, upon statements in the pleadings, one 
party is entitled by law to judgment in his favor that judgment 
should be so rendered by the court. 

One having an interest in the result of pending 
litigation may intervene as a matter of right by virtue of section 
25-328, R. R. S. 1943. 

An intervener must factually plead some in- 
terest in the subject matter of the litigation as distinguished 
from a mere denial of the rights of plaintiff or defendant. 

The interest in a matter in litigation which 
will authorize a person to so intervene must be such a direct and 
immediate interest that the person or persons ‘seeking to inter- 
vene will either lose or gain by the direct operation and legal 
effect of the judgment which may be rendered in the action. 
Such an interest must be one arising from 
a claim to the subject matter of the action or some part thereof 
or a lien upon the money or property or some part thereof, as 
distinguished from an indirect, remote, or conjectural interest 
in the result of the suit which is not enough to permit 
intervention. 


An intervener who is not an indispensable 
party cannot change the position of the. original parties or 
change the nature and form of the action or the issues presented. 
An intervener is ordinarily entitled to present 
only issues, as distinguished from facts, which sustain or oppose 
the respective contentions of the plaintiff and defendant or 
either of them. 

Executors and Administrators. The true representative is bound 
by those acts of an executor de son tort which are lawful and 
such as the true representative would be bound in any event to 
perform in the due course of administration. 

Although an executor de son tort cannot by his own 
wrongful act acquire any benefit, yet he is protected in all his 
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acts not for his own benefit which a rightful representative 
might do. 

An executor de son tort is liable to the lawful repre- 
sentative or a creditor, either in an action at law for conversion, 
or in equity for an accounting, for all the assets of the estate 
he received, except such as were used in payment of such 
demands as he, having the burden, affirmatively shows by way 
of set-off were just and lawful claims against the estate and 
such payments for the use and benefit of distributees as would 
have been lawfully made in due course of administration. 
Subrogation. The doctrine of subrogation is not administered 
by courts of equity as a legal right, but is applied to subserve the 
ends of justice and do equity in the particular case under 
consideration. It does not rest on contract, and no general rule 
can be laid down which will afford a test in all cases for its 
application. Whether the doctrine is applicable to any par- 
ticular case depends upon the peculiar facts and circumstances 
of such case. 

Subrogation: Executors and Administraters. One advancing 
money to an executor or an administrator which is applied 
to the payment of debts for which the estate is bound may be 
subrogated to the place of the executor or administrator if it 
clearly appears by competent evidence that the estate has been 
benefited, or, in other words, that such money has been applied 
beneficially in payment of the debts. 

: . It must be remembered, however, -that the 
only equity of such a subrogee arises in case the money advanced 
has in fact been applied to the payment of debts for which the 
estate was justly and legally bound. 

Such a subrogee can acquire no greater rights 
than those possessed by the party to whose rights he succeeded 
at the time such payments were made. In other words, a party 
cannot acquire by subrogation any rights not possessed by the 
party whose rights are subrogated. , 

Such rules apply as well where money is ad- 
vanced or paid to an executor de son tort or a creditor of the 
estate, and applied by him to payment of debts for which the 
estate was justly and legally bound, since in such a situation it 
was in fact paid to the estate. 

While such payments by third persons directly 
to a representative or creditors of an estate are not favored, 
reimbursement by way of subrogation will generally be allowed 
where it is clearly established that the payments were not made 
voluntarily but in good faith whereby the estate received the 
benefit thereof. 
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APPEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JUDGE. Reversed and remanded. 


Jack L. Raymond and Robert L. Gilbert, for appellant. 


Atkins, Lyman & Ferguson, and Mothersead, Wright 
& Simmons, for appellees. 


Heard before CARTER, MESSmMorRE, YEAGER, CHAPPELL, 
WENKE, and Bos.LaucH, JJ. 


CHAPPELL, J. 

Plaintiff originally brought this action against The 
First National Bank of Minatare, hereinafter called the 
bank, to recover assets of the estate of Samuel M. Kelly, 
deceased. The petition substantially alleged that Sam- 
uel M. Kelly, also known as Sam Kelly, died intestate 
on October 29, 1949, at which time he had on deposit 
$1,775.13 in said bank payable upon his demand, and that 
plaintiff was appointed administrator of his estate on 
January 27, 1950. It alleged that although notified of 
his death on or about the date it occurred, the bank 
subsequently, without authority, paid out all of such 
money and, upon demand made by plaintiff on March 21, 
1950, the bank refused to pay him any sum whatsoever. 

Thereafter, defendant bank filed a motion to make 
Vera Feidler a party defendant, for the reason that she 
was a necessary party and claimed an interest in the 
subject matter of the action by reason of a survivorship 
account created by Sam Kelly and Vera Feidler. After 
a hearing the motion was sustained, and plaintiff was 
directed to file an amended petition making her a de- 
fendant. Thereafter plaintiff filed an amended petition 
reciting substantially the allegations of his original pe- 
tition and adding: “That the plaintiff has been advised 
by the defendant Bank that said moneys were paid to 
Vera Feidler.” 

Upon the filing thereof, Vera Feidler filed a motion for 
leave to intervene and set up a claim to a part of the 
money claimed by plaintiff for the reason that she drew 
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a part of such funds from defendant bank and used them 
to pay lawful claims against the estate. Leave was 
granted, and she filed a petition in intervention, con- 
sidered also by the parties as an answer, alleging in 
substance that after the death of Sam Kelly she with- 
drew $1,140.66 from the account which had been de- 
posited in the name of Sam Kelly or Vera Feidler in 
case of death, for payment of certain specific charges 
which would have been proper claims against his es- 
tate, and that defendant bank paid $250 to Glenn Kelly 
on a check not drawn by intervener but by Sam Kelly 
during his lifetime. She admitted that she thereafter 
withdrew the balance of the deposit and placed it in 
another account, and offered to confess judgment there- 
for in favor of plaintiff. She alleged that if the bank 
wrongfully paid out the deposit, that she was also liable 
with the bank therefor, except the $250 aforesaid, and 
that she was entitled to a set-off for the amount with- 
drawn and paid for the benefit of the estate. Her prayer 
was for such relief, and for such other and further re- 
lief as might be just and equitable. 

Plaintiff’s motion thereafter filed, to strike the para- 
graphs of intervener’s petition relating to payment of 
such claims for the benefit of the estate, and the prayer 
thereof, was overruled. In that connection, plaintiff in 
this appeal assigned such action by the trial court as 
error, but since such assignment was not contained in 
plaintiff’s motion for new trial, it will not be considered 
here. Plaintiff then answered, denying generally. 

The defendant bank answered plaintiff's amended 
petition, denying generally, but admitting the date of 
Sam Kelly’s death and notice thereof, and admitting 
that on that date deceased had $1,775.13 on deposit 
with it, payable on his demand. In that connection, it 
alleged, however, that the deposit was in the name of 
“Sam Kelly or Vera Feidler, in case of death only” and 
that the bank and Vera Feidler, both mistakenly and 
without advice of counsel, construed said deposit to be 
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a survivorship account whereby the funds lawfully be- 
came the exclusive property of Vera Feidler upon the 
death of Sam Kelly, after which Vera Feidler withdrew 
all of said funds except the sum of $250 paid by the bank 
to Glenn Kelly, a son of deceased, upon a check given to 
him and signed by Sam Kelly prior to his death, the 
payment of which check was made at the request of the 
widow of deceased. It alleged that if the bank wrong- 
fully paid out moneys from the account to Vera Feidler, 
then she was liable with the bank for such withdrawal, 
and if she paid out $1,140.66 for the benefit of the estate 
as alleged in her petition in intervention, it should be 
set off as just claims against the estate, and for such 
other and further relief as might be just and equitable. 
Plaintiff’s reply denied generally the allegations of 
such answer. The defendant bank also answered the 
petition in intervention, alleging substantially the same 
facts as in its answer to plaintiff’s amended petition, 
and prayed for like relief. Prior to the introduction of 
any evidence, plaintiff’s motion for judgment on the 
pleadings was overruled, and intervener offered to con- 
fess judgment for $384.47. 

All of the evidence was stipulated. It was in sub- 
stance that Samuel M. Kelly, also known as Sam Kelly, 
died intestate on October 29, 1949; that plaintiff was 
appointed administrator of his estate; that on October 
29, 1949, deceased had $1,775.13 on deposit in defendant 
bank payable upon his demand; that on March 21, 1950, 
plaintiff demanded payment thereof which was refused, 
the bank having theretofore paid all of it to Vera Feidler, 
except $250 paid on December 10, 1949, to Glenn Kelly 
on a check, exhibit No. 3, dated August 25, 1949, signed 
by Sam Kelly in his lifetime; that Vera Feidler if pres- 
ent would testify, subject to plaintiff's objection as to 
competency and materiality, that certain checks, totaling 
$1,140.66, appearing in the record as exhibit No. 2, drawn 
by her payable to the persons named thereon, and paid 
by the bank, were in payment of funeral expenses, last 
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illness, and other debts of Samuel M. Kelly. In that 
connection, plaintiff assigned as error the admission of 
exhibit No. 2 in evidence, but since no such assignment 
was contained in his motion for new trial, it will not be 
considered here. 

It was also stipulated that exhibit No. 1, the aati ge 
card for the checking account involved, ‘should be re- 
ceived in evidence, which disclosed that it was dated 
August 28, 1945, and that the title of the account was 
Sam Kelly or Vera Feidler “in case of death only.” It 
was agreed that Vera Feidler signed the exhibit sub- 
sequent to August 28, 1945, sometime during 1949, in 
the presence of Sam Kelly and an employee of the bank. 

The trial court in its decree found and adjudged that 
deceased, on the date of his death, had $1,775.13 on de- 
posit in defendant bank subject to payment on his order; 
that, however, in the fall of 1949, prior to his death, Sam 
Kelly and Vera Feidler, by exhibit No. 1, attempted to 
create a survivorship account, which failed because in 
law it was testamentary in character. It found that 
nevertheless, through mistake of law, defendant bank 
and Vera Feidler construed the account as creating a 
survivorship subject to withdrawal by her after the 
death of Sam Kelly and before the appointment of plain- 
tiff as administrator, who made no claim to such funds 
until March 21, 1950. Thus Vera Feidler drew, and the 
bank paid, checks on the account to third persons in the 
total amount of $1,140.66 for the payment of debts, 
funeral expenses, and last illness of deceased, all of which 
would have been proper claims against the estate, and 
that intervener also withdrew $384.47 for herself, for 
which she offered to confess judgment. It found that 
defendant bank, without authority, paid to Glenn 
Kelly $250 after the death of Sam Kelly on a check given 
by him prior to his death. It found that defendant bank 
and intervener were entitled to set off $1,140.66 against 
the total deposit, which was properly ordered paid and 
was paid by them for items that would have been just 
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claims against the estate. It found that both defendant 
bank and intervener acted in good faith and the bank 
received no benefit by said transactions and that inter- 
vener received for her benefit only $384.47. 

Therefore, plaintiff was given a judgment against the 
bank for $250 with interest at 6 percent from October 
29, 1949, and against intervener for $384.47 with interest 
at 6 percent from October 29, 1949. The record discloses 
that those amounts, with interest, were respectively 
thereafter paid to the clerk of the district court on De- 
cember 6, 1950, and April 2, 1951. There is no contro- 
versy here by anyone with respect to such sums. 

Plaintiff’s motion for new trial was overruled, and he 
appealed, assigning substantially, insofar as important 
here, that: (1) The court erred in requiring plaintiff 
to make Vera Feidler a party defendant; (2) erred in 
refusing to sustain plaintiff’s motion for judgment on 
the pleadings; and (3) that the judgment was not sus- 
tained by the evidence but contrary thereto and con- 
trary to law. We conclude that the judgment was not 
sustained by sufficient evidence, but that the other as- 
signments have no merit. 

The first assignment, if erroneous, was without preju- 
dice to plaintiff, since, as hereinafter observed, Vera 
Feidler did have a right to intervene and properly did 
so: That contention, therefore, does not require fur- 
ther discussion. 

With regard to the second assignment, the rule is 
that a motion for judgment on the pleadings admits 
facts well pleaded or admitted but does not admit con- 
clusions of law, and it is only where, upon statements 
in the pleadings, one party is entitled by law to judg- 
ment in his favor, that judgment should be so rendered 
by the court. State ex rel. Nebraska State Bar Assn. 
v. Wiebusch, 153 Neb. 583, 45 N. W. 2d 583. In the light 
of such rules, the pleadings, and propositions of law here- 
inafter discussed, we conclude that the court properly 
refused to sustain plaintiff’s motion for judgment on the 
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pleadings. Thus, the second assignment has no merit. 

Plaintiff argued that intervener had no right or au- 
thority to seek any relief in the cause and that if she 
did, her petition in intervention changed the issues, 
which intervener had no right to do. 

The rule is that one having an interest in the result 
_of pending litigation may intervene as a matter of right 
by virtue of section 25-328, R. R. S. 1943. Allen v. City 
of Omaha, 136 Neb. 620, 286 N. W. 916. In that con- 
nection, intervener must factually plead some interest 
in the subject matter of the litigation as distinguished 
from a mere denial of the rights of plaintiff or defendant. 
The interest in a matter in litigation which will au- 
thorize a person to so intervene must be such a direct 
and immediate interest that the person or persons seek- 
ing to intervene will either lose or gain by the direct 
operation and legal effect of the judgment which may 
be rendered in the action. Such an interest must be 
one arising from a claim to the subject matter of the 
action or some part thereof, or a lien upon the money 
or property or some part thereof as distinguished from 
an indirect, remote, or conjectural interest in the re- 
sult of the suit which is not enough to permit inter- 
vention. Cornhusker Electric’ Co. v. City of Fairbury, 
131 Neb. 888, 270 N. W. 482. 

We conclude that intervener did have a right to in- 
tervene, and the trial court properly permitted her to do 
so. 

The question then arises whether or not by interven- 
tion she changed the issues. The general rule is that: 
“An intervener who is not an indispensable party can- 
not change the position of the original parties or change 
the nature and form of the action or the issues pre- 
sented therein.” State ex rel. Nelson v. Butler, 145 
Neb. 638, 17 N. W. 2d 683. As concluded in that opin- 
ion, interveners are ordinarily entitled to present only 
issues, as distinguished from facts, which sustain or 
oppose the respective contentions of the plaintiff and 
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defendant, or either of them. The issue presented here 
was simply whether or not the administrator was en- 
titled to the deposit involved or any part thereof as as- 
sets of the estate. That issue was not changed by inter- 
vener’s petition. It simply pleaded facts which, if ap- 
propriately established, would defeat plaintiff’s right to 
all of the deposit, and being germane, squarely met the 
issue actually presented. 

Only recently, in Rose v. Kahler, 151 Neb. 532, 38 N. W. 
2d 391, following Lenderink v. Sawyer, 92 Neb. 587, 138 
N. W. 744, L. R. A. 1915D 948, Ann. Cas. 1914A 261 and 
notes, this court held: ‘The true representative is 
bound by those acts of an executor de son tort which are 
lawful and such as the true representative would be 
bound in any event to perform in the due course of ad- 
ministration. 

“Although an executor de son tort cannot by his own 
wrongful act acquire any benefit, yet he is protected 
in all his acts not for his own benefit which a rightful 
representative might do. 

“An executor de son tort is liable to the lawful rep- 
resentative or a creditor, either in an action at law for 
conversion, or in equity for an accounting, for all the 
assets of the estate he received, except such as were 
used in payment of such demands as he affirmatively 
shows were just claims against the estate, and such pay- 
ments for the use and benefit of distributees as would 
have been made in due course of administration.” See, 
also, Dame, Probate and Administration (3d ed.), § 274, 
p. 292. Dobney v. Chicago & N. W. Ry. Co., 120 Neb. 
824, 235 N. W. 585, relied upon by plaintiff, is clearly 
distinguishable upon the facts and applicable law. 

Under the issues presented, intervener, as an execu- 
tor de son tort, came squarely within the foregoing 
rules with regard to $1,140.66 of the deposit, which she 
could, if the proof were sufficient in that regard, set 
off against the claim of plaintiff. 

In that connection, Rose v. Kahler, supra, and Lend- 
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erink v. Sawyer, supra, concluded that an executor de 
son tort, when attempting to assert such a set-off, has 
the burden of affirmatively showing that he has ap- 
plied the assets of the estate which have come into his 
hands, in the same manner in which they would have 
been lawfully applied by a rightful representative. In 
other words, he assumes the burden of producing com- 
petent evidence that would be sufficient to prove such 
claims in administration or probate proceedings in case 
of objection, and that they would have been required by 
law to have been paid in any event in the same amount, 
order of preference, and manner by the representative. 
No such showing was made by intervener or defendant 
bank in the case at bar. Whether the estate was solvent 
and the debts were all payable as provided in section 
30-614, R. R. S. 1943, or insolvent and there was a limi- 
tation or preference requirement as provided by sec- 
tion 30-615, R. R. S. 1943, is not shown by the record. 
Also, concededly, the widow survived deceased. Wheth- 
er or not there were other claims or debts and whether 
or not there was property or money other than the 
deposit involved to take care of such debts if existent, and 
the widow’s allowances and exemptions, if demanded, 
do not appear in the record as now before this court. 

For the foregoing reasons the judgment of the trial 
court was not sustained by sufficient evidence. We turn 
then to consideration of the status of defendant bank 
in the litigation. 

In that connection, this court held in Fender v. Reed, 
143 Neb. 911, 12 N. W. 2d 98: “The doctrine of subro- 
gation is not administered by courts of equity as a legal 
right, but the principle is applied to subserve the ends 
of justice and to do equity in the particular case under 
consideration. It does not rest on contract, and no gen- 
eral rule can be laid down which will afford a test in 
all cases for its application. Whether the doctrine is 
applicable to any particular case depends upon the pecul- 
iar facts and circumstances of such case.” 
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It is well established that: ‘One advancing money to 
an executor or administrator which is applied to the 
payment of debts for which the estate is bound may be 
subrogated to the place of the executor or administrator. 
But reason, as well as sound policy, requires that it 
should be shown by the clearest evidence that the estate 
has been benefited, or, in other words, that the money 
has been applied beneficially and in the payment of the 
debts.” 25 R. C. L., Subrogation, § 25, p. 1342. See, also, 
notes 99 Am. S. R. 491; 11 Ann. Cas. 678. In that con- 
nection, however, it must be remembered that the only 
equity of such a subrogee arises in case the money ad- 
vanced has in fact been applied to the payment of debts 
for which the estate was justly and legally bound. In 
such case, the creditor of the administrator will be per- 
mitted to take his place, and will be subrogated to his 
rights. A fortiori, the rule applies as well where money 
is advanced or paid to an executor de son tort or a 
creditor of the estate and applied by him to payment of 
debts of the estate for which the estate was justly and 
legally bound, since in such a situation it was in fact 
paid to, the estate. 

As stated in 24 C. J., Executors and Administrators, 
§ 1210, p. 443: ‘Advances by third persons to the repre- 
sentative for the purpose of paying the debts of an es- 
tate ordinarily create only a personal liability on the 
part of the representative; but, in cases where the repre- 
sentative is entitled to reimbursement from the estate 
for the debts paid by him, equity will subrogate the 
person advancing the money to the rights of the repre- 
_ sentative and allow him to be repaid directly from the 
estate, but only to the extent that the money advanced 
has been actually used in the payment of debts for which 
the estate was legally bound. While payments by third 
persons directly to creditors of an estate are not favored, 
reimbursement will generally be allowed where the 
payments are made in good faith and for the benefit of 
the estate, * * *.” See, also, 60 C. J., Subrogation, § 36, 
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p. 725; 34 C. J. S., Executors and Administrators, § 463, 
p. 333; 50 Am. Jur., Subrogation, § 41, p. 709. 

We therefore conclude that defendant bank may be 
entitled to a set-off by way of subrogation. In other 
words, if defendant bank, not voluntarily but innocently 
and in good faith, by mistake of law, believing it was its 
legal duty to do so, paid out the $1,140.66 here involved, 
upon checks drawn by the intervener to pay debts of the 
estate, it would become entitled by subrogation to any 
rights which it may be ultimately established that the 
intervener had against the plaintiff administrator. As 
a matter of course, the bank, as such subrogee, could 
acquire no greater rights than the intervener had, to 
whose rights it succeeded at the time such payments 
were made by it. In other words, a party cannot acquire 
by subrogation any rights not possessed by the party 
whose rights are subrogated. Metropolitan Casualty 
Ins. Co. v. First Nat. Bank, 139 Neb. 329, 297 N. W. 593; 
American Surety Co. v. School District, 117 Neb. 6, 219 
N. W. 583; Federal Land Bank v. Worley, 135 Neb. 493, 
282 N. W. 476. 

If intervener actually paid debts of the estate which 
would permit her as executor de son tort to set them 
off against the claim of the plaintiff, then it would be 
unjust to require defendant bank, who furnished her 
the money with which such payments were made, to 
unjustly enrich the estate by paying them again. There- © 
fore, in the light of the foregoing discussion and the 
pleadings heretofore summarized, we conclude that plain- 
tiff’s motion for judgment on the pleadings was properly 
overruled. 

The district court having acquired jurisdiction of the 
parties, the whole subject matter was presented to it 
for adjudication in one action by a single decree. To 
hold otherwise would but encourage a multiplicity of 
actions with added costs, and permit the parties to toy 
with courts and justice. 

For the reasons heretofore stated, we conclude that 
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judgment of the trial court should be and hereby 


is reversed and the cause is remanded for a new trial in 
conformity with this opinion. 


REVERSED AND REMANDED. 


LERoy C. JAcox, PLAINTIFF IN ERROR, Vv. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
48 N. W. 2d 390 


Filed June 7, 1951. No. 33006. 


Criminal Law. The rule of criminal procedure is that an in- 
formation need not negative exceptions of a statute which are 
not descriptive of the offense. 

Indictments and Informations. A defendant is entitled to the 
protection of the statutes of limitation when prosecuted by infor- 
mation as he would have been if presented for the same offense 
by indictment. 

An information must be filed within the period desig- 
nated by the statutes of limitation or a prosecution for an offense 
within its terms is barred. 

The violations of the Blue Sky Law alleged in the 
information and described in the opinion constitute felonies. 
Criminal Law: Limitations of Actions. Statutes of limitation, 
as applied to criminal procedure, need not be specially pleaded 
and may be raised under a plea of not guilty. 

The applicable statutes of limitation should be 
liberally construed in favor of defendant in a criminal case. 
Indictments and Informations. The offenses charged against de- 
fendant in the information in this case, as outlined in the opinion, 
are not continuing crimes. 

Criminal Law: Appeal and Error. A verdict of guilty in a 
criminal case that is contrary to the evidence will not be 
sustained. 


Error to the district court for Cheyenne County: 
Isaac J. NISLEY, JupcE. Reversed and remanded. 


Heaton & Connors, Torgeson, Halcomb & O’Brien, and 
James Barrett, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 
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YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


? 


BosLauGu, J. 

LeRoy C. Jacox, plaintiff in error and defendant, seeks 
exoneration from his conviction and sentence for viola- 
tion of provisions of the Blue Sky Law. 

The information consists of two counts, and makes 
these charges against the accused: (1) That he, on or 
about the 13th day of March 1947, the 19th day of Au- 
gust 1947, and the 8th day of May 1948, in Cheyenne 
County, Nebraska, unlawfully, willfully, and feloniously 
negotiated for the sale and transfer and sold and trans- 
ferred to Cecil Warren securities, consisting of an in- 
terest in oil and gas leases on property in the State of 
Wyoming, not exempt from the provisions of the Blue 
Sky Law, and not authorized to be sold, disposed of, 
or transferred by the Department of Banking of the 
State of Nebraska; and (2) that he on or about the 13th 
day of March 1947, the 19th day of August 1947, and 
the 8th day of May 1948, in Cheyenne County, Nebras- 
ka, unlawfully, willfully, and feloniously negotiated for 
the sale and assignment and sold and assigned to Cecil 
Warren securities, consisting of an interest in oil and 
gas leases on property in the State of Wyoming, with- 
out having secured from the Department of Banking 
of Nebraska a permit to transact business as a broker, 
as required by the Blue Sky Law. 

The plea of defendant to each count of the information 
was “not guilty.” The jury found him guilty as charged 
in each count. 

The first count alleged that the securities offered for 
sale by defendant and sold to Cecil Warren were not — 
excepted from the provisions of the Blue Sky Law upon 
which the prosecution was based. The defendant of- 
fered and requested the court to give the jury an in- 
struction containing the language of subsection (10) 
of section 81-312 of the act, and advising the jury that 
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the class of securities therein described were exempt 
from the provisions of the act, and that any transaction 
concerning them was not a violation of it. This was 
refused, and the charge of the court to the jury did not 
mention the subject. The defendant complains that this 
was error. The rule of criminal procedure decisive of 
this contention is that an information need not nega- 
tive the exceptions of a statute which are not descriptive 
of the offense. Pandolfo v. State, 120 Neb. 616, 234 N. 
W. 483; Emery v. State, 138 Neb. 776, 295 N. W. 417. 
This was applied in the Pandolfo case to exemptions 
specified in the act under which this prosecution was had. 

The offenses attributed to defendant are that he un- 
lawfully on each of three separate and specific occa- 
sions negotiated for the sale and transfer and sold and 
assigned securities not authorized to be sold by the 
Department of Banking to Cecil Warren in Cheyenne 
County, Nebraska, in violation of the Blue Sky Law, 
and that at the time of each of the transactions he had 
not secured from the Department of Banking and did not 
have a permit to do business as a broker, as that act 
requires. 

The first transaction relied upon by the State was on 
the 13th day of March 1947. It originated, was con- 
ducted, and wholly completed on that date within a 
period of not more than an hour and a half at the farm 
home of the purchaser. It concerned an offer to sell him 
an interest in oil and gas leases on land in Niobrara 
County, Wyoming, owned by the Blacktail Oil Develop- 
ment Company. He bought an undivided one percent 
interest in the leases in accordance with and under the 
terms of a written agreement, made a part of his written 
purchase contract, completed and delivered at the time 
of the transaction. It was provided in writing at that 
time what he bought, that the purchase price was fully 
paid, and that he thereby became and was the owner 
thereof. There was nothing unfinished to be done by 
anyone. 
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The information was filed in the district court for 
Cheyenne County, Nebraska, July 11, 1950, more than 
three years and three months after the transaction re- 
lied upon by the State as constituting the offenses 
charged against him and committed on or about March 
13,1947. The defendant relies upon the statute of limita- 
tions, which provides: “No person * * * shall be prose- 
cuted for any felony * * * unless the indictment for the 
same shall be found by a grand jury within three years 
next after the offense shall have been done or com- 
mitted, * * *.” § 29-110, R. R. S. 1943. The defendant 
has the same right to the protection of this statute when 
prosecuted by information as he would have if prose- 
cuted for the same offense upon indictment. § 29-1603, 
R. R. S. 1943. An indictment must be found or an in- 
formation must be filed within the time designated by 
the above statute or any prosecution for an offense with- 
in its terms is barred. Colling v. State, 116 Neb. 308, 
217 N. W. 87; Gragg v. State, 112 Neb. 732, 201 N. W. 
338; State v. Robertson, 55 Neb. 41, 75 N. W. 37; Taylor v. 
O’Grady, 113 F. 2d 798; Annotation, 13 A. L.R. 1446. The 
violations of the provisions of the Blue Sky Law alleged 
in the information constitute felonies. § 81-333, R. R. 8S. 
1943; § 29-102, R. R. S. 1943. 

The general issue in a criminal case interposes the 
defense of the statute of limitations. The burden is on 
the State to prove all of the essential elements of the 
crime charged, including the fact it was committed with- 
in the time fixed by law. If it has expired before an 
information is filed by the State, a conviction for the 
offense alleged is not sustained by the evidence, is con- 
trary to law, and may not be upheld. In Emery v. 
State, supra, it is said: “Statutes of limitation, as ap- 
plied to criminal procedure, need not be specially 
pleaded and may be raised under a plea of not guilty.” 
Boughn v. State, 44 Neb. 889, 62 N. W. 1094, states the 
reason for this rule: ‘The reason for this rule is that 
the general issue in a criminal prosecution is broader 
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than in a civil action and casts upon the state the bur- 
den of proving every element of the offense, including 
the fact that it was committed within the period of 
limitations.” Hogoboom v. State, 120 Neb. 525, 234 N. 
W. 422, 79 A. L. R. 1171, says that: “It is to be remem- 
bered in this connection that the generally accepted rule 
is that statutes of limitation as applied to criminal pro- 
cedure need not be pleaded, but may be taken advan- 
tage of on the general issue * * *. So, too, the con- 
struction of this statute is liberal to the defendant, 
* * * not only because such liberality of construction 
belongs to all acts of amnesty and grace, but because 
the very existence of the statute is a recognition and 
notification by the legislature of the fact that time, 
while it gradually wears out proofs of innocence, has 
assigned to it fixed and positive periods in which it 
destroys proofs of guilt’. 1 Wharton, Criminal Proce- 
dure (10th ed.) 415, sec. 367.” 

The difficult situation of the State in this case, sub- 
stantially conceded by it, induces it to contend that 
the offenses as alleged against defendant, because of 
the transaction of March 13, 1947, were continuous 
crimes and that the transaction was not then completed 
and the offenses were not wholly committed until Au- 
gust 17, 1948. This contention is without support in 
either fact or law. 

The Blacktail Oil Development Company was a vol- 
untary unincorporated association from and after Jan- 
uary 15, 1947, until it was incorporated as Blacktail 
Oil Company in 1948. The agreement which set forth 
and governed the rights of Cecil Warren as a purchaser 
of an interest in the oil and gas leases by virtue of the 
transaction of March 13, 1947, provided that Blacktail 
Oil Development Company, the voluntary association, 
should be “subject to incorporation under the laws of the 
State of Wyoming whenever such development results 
in commercial production and the membership deem 
such incorporation advisable.” Cecil Warren purchased 
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an undivided one percent interest in the leases, paid 
the purchase price, and became the owner thereof on 
March 13, 1947. This, by the terms of the agreement, 
gave him a right to a one percent interest in any in- 
corporation afterwards organized as the written agree- 
ment provided it might or might not be, depending 
upon the desire and act of the membership of the vol- 
untary association. A corporation was formed a year 
or more later and a certificate of stock dated August 
3, 1948, was issued to Cecil Warren as the agreement 
provided it should be done if a corporation was organized. 
These facts do not in any way militate against the con- 
clusion that the transaction of March 13, 1947, was had 
and wholly completed on that date, and any violation of 
the Blue Sky Law because of that transaction consti- 
tuted immediately a crime by virtue of the Blue Sky 
Law of Nebraska. 

The principal authority cited and the only one dis- 
cussed by the State on the subject of continuing crimes 
is State v. Way, 5 Neb. 283. The continuing offense 
charged therein was that defendant, a married man, did 
unlawfully keep a woman other than his wife and un- 
lawfully and wantonly cohabited with her in a state of 
adultery for a period of about a year. The charge was 
substantially in the words of the statute. The offense 
was not a single act of improper relations, but cohabita- 
tion in a state of adultery for a period of time. The 
court appropriately said in the decision of that case 
that: ‘“* * * this is a continued offense, and if it should 
be proved that he wantonly cohabited with the woman 
in a state of adultery, during any portion of this time, 
such proof would be sufficient to establish the crime 
* + *” The inapplicability of that decision to the case 
made by the record under review is obvious. 

It is sometimes difficult to determine whether a stat- 
ute is directed against a general course of conduct or 
whether it prohibits individual acts themselves con- 
sidered in isolation. In such an instance, there are no 
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specific rules which solve the problem to a certainty, 
and the legislative intention must be gained from all in- 
trinsic and extrinsic indications which the law permits 
and recognizes as helpful to correct interpretation. This 
case presents no such a situation. The basis of this pro- 
secution is a statute which prohibits any attempt to 
sell, dispose of, or deal in securities, or to sell, dispose 
of, or deal in them unless their sale or disposition is 
authorized by the Department of Banking and unless 
the person negotiating for or conducting the transaction 
has a permit from the designated agency of the state. 
- Any and every act contrary to the law is made a sepa- 
rate and distinct offense. The State claims by its in- 
formation that defendant violated the law on three 
separate dates. These were separate offenses and none 
of them was a continuing crime. Neither was there any 
attempt made by the State to charge a continuing crime. 
May v. State, 153 Neb. 369, 44 N. W. 2d 636. 

The court advised the jury that if they found from 
the evidence beyond a reasonable doubt that defendant 
on or about the 13th day of March 1947, or on or about 
the 19th day of August 1947, or on or about the 8th day 
of May 1948, in Cheyenne County, Nebraska, negotiated 
for the sale and transfer and sold and transferred se- 
curities consisting of an interest in oil and gas leases on 
property in Wyoming, which were not then authorized 
for sale by the Department of Banking of the state, to 
Cecil Warren, it must find the defendant guilty of the 
crime as charged in count 21 of the information. Like- 
wise, if the jury found from the evidence beyond a 
reasonable doubt that defendant on or about any one 
of the dates negotiated for the sale and assignment and 
sold and assigned said securities to Cecil Warren, in 
that county, without having obtained and then having a 
permit to do business as a broker as the Blue Sky Law 
required, it must find the defendant guilty as charged 
in count 22 of the information. The jury was obedient 
to the instructions and returned a verdict of guilty as 
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charged in each count. The jury was permitted to and 
may have based its verdict entirely upon the evidence 
concerning the transaction of March 13, 1947. Any vio- 
lation because of that transaction was barred by the 
statute. That it may have done so is not entirely specu- 
lation. That was the only transaction at which the 
defendant was present and in which he personally par- 
ticipated. Cecil Warren had no acquaintance with de- 
fendant before March 13, 1947, and no contact with de- 
fendant thereafter until all of the times stated in the in- 
formation had passed. In any event it cannot be ascer- 
tained that the jury did not convict the defendant for 
crimes barred by the statute before the filing of the in- 
formation. The charge of the court permitted a con- 
viction of defendant for crimes contrary to law and the 
evidence. “A verdict of guilty in a criminal case that 
is contrary to the evidence will not be sustained.” May 
v. State, supra. 

The judgment of the district court should be, and is, 
reversed and the cause is remanded. 

REVERSED AND REMANDED. 


Joun F, Munpy, APPELLEE, v. Tirus E. DAVIS, APPELLANT. 
48 N. W. 2d 394 


Filed June 14, 1951. No. 32915. 


1. Negligence. Negligence is a failure to do what reasonable and 
prudent persons would ordinarily have done under the circum- 
stances and situation, or doing what reasonable and prudent 
persons under the existing circumstances would not have done. 

Contributory negligence is conduct for which plaintiff 
is responsible, amounting to a breach of the duty which the law 
imposes upon persons to protect themselves from injury, and 
which, concurring and cooperating with actionable negligence for 
which defendant is responsible, contributes to the injury com- 
plained of as a proximate cause. 

If the defendant pleads that the plaintiff was guilty of 

contributory negligence the burden is upon him to prove that 
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defense and this burden does not shift during the trial of the 
case. However, if the evidence adduced by the plaintiff tends 
to prove that issue the defendant is entitled to receive the benefit 
thereof and the court must instruct the jury to that effect. 

4, Automobiles. It is the duty of an automobile driver, in driving 
his car, to keep such a lookout ahead that he will see an obstruc- 
tion or a vehicle as soon as it is illuminated by his lights, and 
it is his duty to have his car under such control, under the 
driving conditions then existing, that he can stop it in time to 
avoid a collision with an object in the area lighted by his 
lights. ‘ 

5. Negligence. The violation of any statutory or valid municipal 
regulation, established for the purpose of protecting persons or 
property from injury, is sufficient to prove such a breach of 
duty as will sustain a private action for negligence, if the other 
elements of actionable negligence conéur. 

Such a violation is evidence of negligence, which the 

jury is entitled to consider upon the question whether actionable 

negligence existed. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JUDGE. Reversed and remanded. 


Rosewater, Mecham, Stoehr, Moore & Mecham, for 
appellant. 


Wear, Boland & Nye, Robert E. McCormack, and John 
J. Powers, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 

WENEE, J. 

John Mundy brought this action in the district court 
for Douglas County against Titus E. Davis. The pur- 
pose of the action is to recover for damages resulting 
from injuries allegedly caused by the negligent conduct 
of defendant. Plaintiff recovered a verdict. The court 
entered judgment thereon. Defendant thereupon filed a 
motion for new trial and for judgment notwithstanding 
the verdict. These motions were both overruled. De- 
fendant appeals from the overruling thereof. 

Appellant contends that the trial court should have 
either sustained his motion for a directed verdict or for 
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a judgment notwithstanding the verdict. He bases this 
contention on the ground that appellee, as a matter of 
law, was guilty of conduct contributing to the accident 
that was more than slight negligence and that, under 
our comparative negligence doctrine, this would defeat 
any right to recover that he might otherwise have. We 
do not think the factual situation here presented, which 
is hereinafter set forth, sustains this contention. See, 
Brenning v. Remington, 136 Neb. 883, 287 N. W. 776; 
Grantham v. Watson Bros. Transportation Co., on re- 
hearing, 142 Neb. 367, 9 N. W. 2d 157. 

Appellant further contends that if we should decide 
that the question of whether or not appellee’s conduct 
was such that it would prevent his recovery under the 
comparative negligence doctrine was a question of fact 
for the jury rather than one of law for the court that 
in such event the trial court erred in not granting him 
a new trial for the reason that such issue was not prop- 
erly submitted. 

“Negligence is a failure to do what reasonable and 
prudent persons would ordinarily have done under the 
circumstances and situation, or doing what reasonable 
and prudent persons under existing circumstances would 
not have done.’ Omaha Street R. Co. v. Craig, 39 Neb. 
601, 58 N. W. 209.” Eaton v. Merritt, 135 Neb. 363, 281 
N. W. 620. See Bixby v. Ayers, 139 Neb. 652, 298 N. W. 
533. 

“Contributory negligence is conduct for which plaintiff 
is responsible, amounting to a breach of the duty which 
the law imposes upon persons to protect themselves 
from injury, and which, concurring and cooperating 
with actionable negligence for which defendant is re- 
sponsible, contributes to the injury complained of as 
a proximate cause.” 45 C. J., Negligence, § 501, p. 942. 
This definition has been cited with approval by this court 
in Kovar v. Beckius, 133 Neb. 487, 275 N. W. 670; Eaton 
v. Merritt, supra; and Frazier v. Anderson, 143 Neb. 905, 
11 N. W. 2d 764. 
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The trial court submitted this issue by the following 
instruction: “Negligence is not presumed but must be 
proved. The defendant having alleged in his answer 
that the proximate cause of the accident was negligence 
on the part of the plaintiff, the burden is upon the de- 
fendant to establish by a preponderance of the evidence 
any such negligence of the plaintiff and that the same 
was the proximate cause of, or proximately a contribut- 
ing cause to, the accident.” 

We have recently stated: 

“When contributory negligence is relied upon by de- 
fendant as an affirmative defense, the burden is upon him 
to prove it by a preponderance of the evidence pertinent 
to that issue contained in the whole record, except in- 
sofar as the same may appear in evidence adduced for 
the plaintiff, and the trial court should so instruct the 
jury.” Johnson v. Griepenstroh, 150 Neb. 126, 33 N. W. 
2d 549. See Plumb v. Burnham, 151 Neb. 129, 36 N. W. 
2d 612. 

“ ‘Tf the defendant pleads that the plaintiff was guilty 
of contributory negligence, or that the accident resulted 
solely from his negligence, the burden is upon the de- 
fendant to prove those defenses, and does not shift dur- 
ing the trial of the case, but he should receive the bene- 
fit of the plaintiffs evidence tending to prove those 
issues. McGahey v. Citizens Ry. Co., 88 Neb. 218, 129 
N. W. 293.” Spaulding v. Howard, 148 Neb. 496, 27 N. 
W. 2d 832. 

A review of our holdings on this question indicates 
the following to be the applicable rule: If the defendant 
pleads that the plaintiff was guilty of contributory neg- 
ligence the burden is upon him to prove that defense 
and this burden does not shift during the trial of the 
case. However, if the evidence adduced by the plain- 
tiff tends to prove that issue the defendant is entitled 
to receive the benefit thereof and the court must instruct 
the jury to that effect. See, Durrell v. Johnson, 31 Neb. 
796, 48 N. W. 890; Rapp v. Sarpy County, on rehearing, 
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71 Neb. 385, 102 N. W. 242; City of Beatrice v. Forbes, 
74 Neb. 125, 103 N. W. 1069; Cook v. Chicago, R. I & P. 
Ry. Co., 78 Neb. 64, 110 N. W. 718; Vertrees v. Gage 
County, 81 Neb. 213, 115 N. W. 863; McCulley v. Ander- 
son, 119 Neb. 105, 227 N. W. 321; Schrage v. Miller, 123 
Neb. 266, 242 N. W. 649; Cotten v. Stolley, 124 Neb. 855, 
248 N. W. 384; Pinches v. Village of Dickens, 127 Neb. 
239, 254 N. W. 877; Carlson v. Roberts, 133 Neb. 166, 274 
N. W. 473; Nichols v. Havlat, 140 Neb. 723, 1 N. W. 2d 
829, on rehearing, 142 Neb. 534, 7 N. W. 2d 84; Roberts 
v. Carlson, 142 Neb. 851, 8 N. W. 2d 175; Frazier v. An- 
derson, 143 Neb. 905, 11 N. W. 2d 764; Meyer v. Platte 
Valley Construction Co., 147 Neb. 860, 25 N. W. 2d 412; 
Spaulding v. Howard, 148 Neb. 496, 27 N. W. 2d 832; 
Elliott v. Swift & Co., 151 Neb. 787, 39 N. W. 2d 617; 
Anthony v. City of Lincoln, 152 Neb. 320, 41 N. W. 2d 
147. 

The quoted instruction given by the trial court did 
not instruct the jury to that effect. This requires a con- 
sideration of the evidence which appellee adduced for 
if it contains nothing from which it can be said that he 
appears to have been guilty of contributory negligence 
then it was not error to fail to do so. 

Appellee adduced evidence to the following effect: 
That the accident happened on Sunday, February 29, 
1948, at about 10 p. m.; that it happened on U. S. High- 
way No. 6 at a point between 2% and 3 miles from 
Gretna going toward Omaha; that it happened where the 
road runs north and south and slopes gently down grade 
to the north; that at the point of the accident the surface 
of the highway was concrete, 20 feet wide, with 6 foot 
shoulders; that at the time of the accident a very heavy 
snow was falling but no wind was blowing; that im- 
mediately preceding the snow a mist had fallen and 
frozen on the concrete surface of the highway causing it 
to become icy and very slippery; that about 1 to 2 inches 
of snow had fallen and covered the icy concrete to that 
depth; that as he approached the place of the accident 
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he observed three or possibly four cars stopped on the 
right side of the highway on the paved surface thereof; 
that he did not know why they were stopped there; 
that the lights of these cars, both front and rear, were 
burning; that he brought the car he was driving to a 
stop at a point about 10 feet from the rear of the last 
of these parked cars; that the car he was driving, which 
was a 1947 Chevrolet sedan, belonged to his brother; 
that there was room to the left, or west side, of the 
parked cars sufficient to have permitted him to pass 
and proceed to the north; that he stopped his car on the 
concrete or paved surface of the highway on the right 
side thereof although there was room to park on the 
shoulder; that he kept the lights of his car, both front 
and rear, burning; that he and his wife, who was riding 
with him, remained seated in the car; that shortly after 
they had stopped the rear of the car was bumped; that he 
then got out of the car, getting out on the left side, and 
started toward the rear thereof; that as he reached a 
point opposite the left rear fender of his car he observed 
the appellant’s car approaching from the south some 
500 feet away; that it was traveling on the east or right- 
hand side of the road; that he estimated it was approach- 
ing at the rate of 50 miles an hour; that he continued 
to the rear of his car to inspect the damage done thereto, 
if any; that the right rear fender had been bumped; 
that it had been hit by a car driven by Dr. Coppoc; 
that the Coppoc car had stopped alongside the right 
rear of his car, the Coppoc car being on the shoulder 
but up against his car for a distance of about 1 or 2 feet 
along the right rear fender; that after inspecting the 
right rear bumper he turned to look south; that when 
he turned he was at a point to the left or west of the 
rear center of his car; that he then observed the appel- 
lant’s car, which was continuing to approach; that it 
was then about 200 feet away; that it was traveling 
about 20 miles an hour; that it was traveling on the east 
or right-hand side of the road; that he stood in that 
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position, looking to the south, until the two cars came 
together; that he was pinned between the bumpers, 
being the rear bumper of his and the front bumper of 
appellant’s car; that the collision threw him against the 
rear of his car; and that, as a result, he suffered the 
injuries for which he now claims damages. 

We think, from the evidence adduced by appellee, a 
jury could properly find that he was guilty of conduct 
constituting contributory negligence sufficient, under 
our comparative negligence doctrine, to either defeat 
or reduce any recovery which the jury might find he 
was entitled to. As stated in McGahey v. Citizens Ry. 
Co., 88 Neb. 218, 129 N. W. 293: “The plaintiff’s testi- 
mony upon direct as well as upon cross-examination 
is such that the jury might have found that he was 
guilty of contributory negligence, and the defendant 
was entitled to an instruction giving him the benefit of 
that testimony.” Leaving out of the instruction the 
requirement referred to did not properly submit to the 
jury for its consideration of this issue the evidence ad- 
duced by appellee. This prejudiced his rights. 

It is true, as we have often said, that: “Instructions 
given to a jury must be construed together, and if, when 
considered as a whole, they properly state the law, it 
is sufficient.” Clausen v. Johnson, 124 Neb. 280, 246 N. 
W. 458. See, also, Kovar v. Beckius, supra. However, 
we find nothing in the other instructions given by the 
court that properly advised the jury in regard thereto. 

In view of the fact that the foregoing requires a new 
trial we shall discuss appellee’s contention that he was 
entitled to a directed verdict. This contention is based 
on the following principle: ‘As a general rule it is 
negligence as a matter of law for a motorist to drive an 
automobile so fast on a highway at night that he cannot 
stop in time to avoid a collision with an object within 
the area lighted by his lamps.” Roth v. Blomquist, 117 
Neb. 444, 220 N. W. 572, 58 A. L. R. 1473. 

“The basis of this rule is that a driver of an automobile 
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is legally obligated to keep such a lookout that he can 
see what is plainly visible before him and that he can- 
not relieve himself of that duty. And, in conjunction 
therewith, he must so drive his automobile that when 
he sees the object he can stop his automobile in time 
to avoid it.” Buresh v. George, 149 Neb. 340, 31 N. W. 
2d 106. 

Appellant testified that he approached the place of 
the accident from the south; that the highway was slip- 
pery and covered with 2 or 3 inches of snow; that he 
approached over the crest of a hill; that he came over 
the crest of the hill at about 18 to 20 miles an hour; 
that because of falling snow visibility was reduced; 
that the area ahead lighted by his lights ranged from 
75 to 125 feet; that he saw appellee’s car when it was 
100 to 150 feet away; that he saw it as he came over the 
crest of the hill; that he immediately applied both his 
hand and foot brakes; that he also tried to turn his car 
to both right and left but, because of the icy condition 
of the pavement and the fact that he was traveling in 
the tracks in the snow left by other cars, he was not 
able to turn either way; that his car kept sliding forward; 
that it kept slowing down but could not stop; that he 
slid into the back of appellee’s car at a speed of from 
4 to 5 miles an hour; and that appellee was pinned be- 
tween the two cars when they collided. 

“* * * the existence or presence of smoke, snow, fog, 
mist, blinding headlights or other similar elements which 
materially impair or wholly destroy visibility are not 
to be deemed intervening causes but rather as conditions 
which impose upon the drivers of automobiles the duty 
to assure the safety of the public by the exercise of a 
degree of care commensurate with such surrounding 
circumstances. Anderson v. Byrd, 133 Neb. 483, 275 N. 
W. 825; Fischer v. Megan, 138 Neb. 420, 293 N. W. 287.” 
Fairman v. Cook, 142 Neb. 893, 8 N. W. 2d 315. 

“Tt is the duty of an automobile driver, in driving his 
car, to keep such a lookout ahead that he will see an 
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obstruction or a vehicle as soon as it is illuminated by 
his lights, and it is his duty to have his car under such 
control, under the driving conditions then existing, that 
he can stop it in time to avoid a collision with an object 
in the area lighted by his lights.” Remmenga v. Selk, 
150 Neb. 401, 34 N. W. 2d 757. 

While there are recognized exceptions to the general 
rule or instances to which it does not apply, the factual 
situation here does not take this case out of the general 
rule. There is nothing here to excuse appellant. He 
knew the conditions of the road and the fact that his 
visibility was limited by the falling snow. In view there- 
of he was duty bound to drive at such a rate of speed 
that he could stop when an object came within the 
area lighted by his headlights. This he was not able to 
do as his testimony shows that he actually saw appellee’s 
car either before or as soon as it came into the area 
lighted by his lights. 

As to the contention that appellee violated the pro- 
visions of section 39-757, R. S. 1943, by stopping or park- 
ing his car on the paved portion of the highway the 
trial court instructed in regard to this statute as follows: 
“The violation of any of these statutes by either of the 
drivers is not as a matter of law negligence, but, inasmuch 
as these statutes are passed for the better protection of 
persons and property from injury and damage, the viola- 
tion thereof should be considered as evidence of negli- 
gence together with all other facts and circumstances 
in evidence to determine whether the one violating the 
same was negligent.” 

We said of the requirements of this statute in Huston 
v. Robinson, 144 Neb. 553, 13 N. W. 2d 885: “The re- 
quirement in that respect is positive unless circum- 
stances exist which make moving of the vehicle off the 
paved, improved or main traveled portion of the highway 
impracticable.” 

The rule applicable to violations of a statute in regard 
to rules of the road is as follows: 
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“A violation of statutes regulating the use and opera- 
tion of motor vehicles upon the highways is not neg- 
ligence per se, but evidence of negligence which may 
be taken into consideration with all the other facts and 
circumstances in determining whether or not negligence 
is established thereby.” Dickman v. Hackney, 149 Neb. 
367, 31 N. W. 2d 232. 

“The violation of any statutory or valid municipal 
regulation, established for the purpose of protecting 
persons or property from injury, is sufficient to prove 
such a breach of duty as will sustain a private action 
for negligence, if the other elements of actionable negli- 
gence concur. 

“Such a violation is evidence of negligence, which 
the jury are entitled to consider upon the question 
whether actionable negligence existed.” imple v. 
Archer Ballroom Co., 150 Neb. 681, 35 N. W. 2d 680. 

This instruction properly submitted this issue. 

There are other questions raised. Some of them are 
fully answered by the foregoing, some become imma- 
terial by reason thereof, and some become immaterial 
in view of the fact that a new trial must be had. Con- 
sequently we do not think it either necessary or proper 
to consider them. 

In view of what has herein been said we find the 
trial court should have instructed the jury that appel- 
lant was guilty of negligence which was a proximate 
cause of the accident but that the appellee’s right to re- 
cover was subject to the defense of contributory negli- 
gence and should have properly submitted that issue. 
We therefore reverse the judgment of the trial court and 
remand the cause. 

: REVERSED AND REMANDED. 
CarTER, J., dissenting. 

I am not -in accord with that part of the opinion 
which holds that the trial court, in the absence of re- 
quest, must instruct the jury that defendant is entitled 
to receive the benefit of any evidence of contributory 
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negligence which the evidence offered by plaintiff tends 
to establish. The trial court is required to instruct upon 
the issues of the case, whether requested or not, but it 
is my understanding that it is not reversible error to 
fail to instruct upon the effect of particular evidence 
adduced in the absence of request. 

I submit that the cases cited in support of the an- 
nounced rule do not sustain the holding. In Johnson 
v. Griepenstroh, 150 Neb. 126, 33 N. W. 2d 549, the 
question was not raised, discussed, or considered, and 
is pure dictum insofar as the interpretation claimed for 
it by the majority opinion is concerned. In Plumb v. 
Burnham, 151 Neb. 129, 36 N. W. 2d 612, the words ‘“‘and 
the trial court should so instruct the jury” do not appear 
and the case does not therefore support the rule for 
which it is cited as a precedent. An examination of these 
cases shows that they were dealing with the question of 
the burden of proof and not with the question of whether 
or not the trial court must instruct on his own motion 
that the jury should consider any evidence of contribu- 
tory negligence which appears in the evidence adduced 
by the plaintiff. 

By instruction No. 14 the court told the jury, among 
other things, that it was to consider “all other evidence, 
facts and circumstances proved tending to corroborate 
or contradict such witnesses.” In City of Beatrice v. 
Forbes, 74 Neb. 125, 103 N. W. 1069, this court held a 
similar instruction to be adequate in the following lan- 
guage: “It can hardly be, however, that the jury were 
misled, as in its fourth instruction the court told them 
that, in determining the issues in the case, they should - 
take into consideration the whole of the evidence and 
all the facts and circumstances proved on the trial, giv- 
ing the several parts of the evidence such weight as 
they thought it entitled to.” I submit that the logic and 
conclusion of this case sustain my position in the case 
before us. 

As I view it, the instructions taken as a whole properly 
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submit the issues, and in the absence of a request the 
court committed no error in not giving the instruction 
which the majority opinion holds was required. The 
‘majority opinion announces a new rule which is not 
sustained by logic or authority. I would affirm the 
judgment. 

I am directed by Yeager, J., to state that he joins in 
this dissent. 


STEWartT B. DALE, APPELLANT, V. OMAHA & COUNCIL 
BLUFFs STREET RAILWAY COMPANY, A CORPORATION, 


APPELLEE. 
48 N. W. 2d 380 


Filed June 14, 1951. No. 32953. 


1. Automobiles: Highways. Where the driver of an automobile 
claiming negligence against another enters an intersection with- 
out looking where looking would be effective to prevent an 
accident he is guilty of contributory negligence as a matter of 
law. 

If the driver of an automobile entering an 

intersection looks for approaching vehicles but fails to see one 

which is favored over him under the rules of the road, he is 
guilty of contributory negligence sufficient to bar a recovery as 

a matter of law. 


A person traveling a favored street protected 
by a stop sign, of which he has knowledge, may properly assume 
that oncoming traffic will obey it. 

Where the operator of an automobile about 
to enter an intersection sees an approaching car and tests an 
obvious danger by moving from a place of safety into the path 
of the oncoming vehicle and is struck, he is guilty of contributory 
negligence sufficient to bar a recovery as a matter of law. 

The duty of the driver of a vehicle to look for 
vehicles approaching on the highway implies the duty to see 
what is in plain sight. 

The duties and obligations which attend a 
motorist when he approaches a stop sign erected pursuant to 
city ordinance are the same as those which attend when he 
approaches one erected pursuant to statute or statutory rules 
of the road. 


VoL. 154] JANUARY TERM, 1951 435 
Dale v. Omaha & C. B. St. Ry. Co. 


- AppeaL from the district court for Douglas County: 
CaRROLL O, STAUFFER, JUDGE. Affirmed. 


Pilcher & Haney, for appellant. 
Kennedy, Holland, DeLacy & Svoboda, for appellee. 


Heard before Simmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


‘YEAGER, J. 

This is an action for damages for personal injuries 
and damage to property by Stewart B. Dale, plaintiff 
and appellant, against Omaha & Council Bluffs Street 
Railway Company, a corporation, defendant and appellee. 

At the conclusion of the plaintiff’s evidence the de- 
fendant moved for a dismissal of plaintiff’s action for 
the reason that negligence on the part of the defendant, 
had not been established and for the further reason that 
the evidence established contributory negligence on the 
part of plaintiff which was more than slight. 

The motion for dismissal was sustained. A motion 
for new trial was filed which was overruled. From the 
judgment of dismissal and the order overruling the mo- 
tion for new trial the plaintiff has appealed. The assign- 
ments of error are that the court erred in sustaining 
the motion for dismissal and in overruling the motion 
for a new trial. 

The incident out of which the action flows was a col- 
lision between an automobile owned and operated by 
plaintiff and a streetcar owned by the defendant and 
operated by one of its employees. The collision occur- 
red in the intersection of Underwood Avenue and Happy 
Hollow Boulevard in Omaha, Nebraska, at about 9:50 
p. m., February 6, 1949. Happy Hollow Boulevard will 
be hereinafter referred to as the boulevard and Under- 
wood Avenue as the avenue. The avenue extends east 
and west. The boulevard from the intersection extends 
generally north and south. The first street east of the 
boulevard is Fifty-second Street. This street is pro- 
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tected by stop signs for east and west traffic. It is esti- 
mated to be about 320 feet east of the boulevard. The 
boulevard is protected by a slow sign for west-bound 
traffic on the avenue. The speed indicated by the sign 
is 15 miles an hour. The avenue at the intersection in 
. question here is protected on the south by a stop sign 
for north-bound traffic on the boulevard. The stop 
sign is 25 feet south of the south curb of the avenue. 
The defendant has a single streetcar track extending 
from the east across Fifty-second Street on west through 
the intersection involved here. The south rail of this 
track is about 15 feet north of the south curb line of the 
avenue. In a parking strip to the south of the avenue 
is a row of trees. This row of trees extends generally 
from the boulevard to Fifty-second Street. The row of 
trees is about 10 feet south of the south curb line of 
the avenue. The trees are spaced from 32 to 35 feet 
apart. 

The night on which the accident happened was cold. 
Snow had been pushed off the boulevard to the east 
and there was a ridge of snow along the east curb of 
considerable height. The surface of the street was icy 
and travel thereon was undoubtedly difficult. 

According to the testimony of plaintiff he approached 
the avenue on the boulevard from the south. He stop- 
ped his automobile about 15 feet to the south of the 
stop sign. He looked east to Fifty-second Street where 
he saw the streetcar of the defendant either in or emerg- 
ing from the intersection of Fifty-second Street with 
the avenue. He estimated its speed at about 10 miles 
an hour. He estimated the distance away at 320 feet. 
After seeing the streetcar he moved forward at a speed of 
5 or 6 miles an hour. He never looked to the right again 
until, as he says, his automobile was entering the inter- 
section. At this time he looked and could see 140 to 
150 feet east of the intersection. He never looked to the 
east again. After looking to the east on this occasion 
he looked to the west, then to the north, and at that time 
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he saw the streetcar out of the corner of his eye. It was 
then about 50 feet east of the curb line of the boulevard. 
At that time the front end of his automobile was in the 
middle of the intersection with the front wheels between 
the streetcar rails. He was allowed over objection to give 
it as his opinion that the streetcar was proceeding at a 
speed of at least 30 miles an hour. He tried to get out 
of the way but the wheels of the automobile spun and 
he was unable to do so. The streetcar struck the auto- 
mobile on its right-hand side in consequence of which it 
was caused to go into the banked snow somewhere near 
the northwest corner of the intersection. This is a 
résumé of the oral testimony necessary to be considered 
in determining whether or not the district court erred 
in sustaining the motion of the defendant for dismissal. 

The plaintiff pleaded as a ground of negligence that 
the defendant operated its streetcar in excess of 25 miles 
an hour contrary to the city ordinances. A portion of 
the ordinances of the city of Omaha was introduced and 
read into the record disclosing that the maximum speeds 
allowable in passing a slow sign is 15 miles an hour. 

Also introduced were the following from the city ordi- 
nances: 

“ ‘Right-of-Way Between Vehicles’: 

“*(a) Vehicles approaching an intersection: The 
driver of a vehicle approaching an intersection shall 
yield the right-of-way to a vehicle which has entered 
the intersection.’ ” 

“<«STOP SIGNS. Where stop signs have been placed 
at any intersection, upon a boulevard, school zone, or 
upon any other street, it shall be unlawful for the op- 
erator of a vehicle to proceed past such stop sign until 
such operator has brought his vehicle to a complete stop 
at the stop sign.’” 

Other provisions of the ordinances were received. . 
Some of them have no material bearing on the contro- 
versy here and others so inadequately appear that they 
may not receive comprehensive attention, therefore they 
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will not be considered further herein. It is doubted that 
they would have a bearing if they were more clearly set 
forth. 

On this evidence the district court sustained the mo- 
tion for dismissal. 

The theory of the motion was twofold, first, that the 
evidence was insufficient to sustain any charge or 
charges of negligence made against the defendant, and 
second, that the evidence of plaintiff showed that he 
was guilty of contributory negligence and that the de- 
gree of such contributory negligence was such as to 
defeat a right of recovery against the defendant. The 
latter of the two propositions will be considered first. 

Nelson v. Plautz, 130 Neb. 641, 265 N. W. 885, was a 
case where, like in the case at bar, the district court di- 
rected a verdict in favor of the defendant on the ground 
that the plaintiff in driving into an intersection ahead 
of another vehicle was guilty of contributory negligence 
as a matter of law which negligence was of such a degree 
as to defeat a right of recovery on the part of the plain- 
tiff. In the opinion it was pointed out that where a 
plaintiff testified that he looked and failed to see a 
vehicle coming toward the intersection the question of 
whether or not he was guilty of contributory negligence 
was ordinarily one of fact. It was however further ob- 
served, and on this basis the action of the district court 
was affirmed, that where one entered an intersection 
without looking where looking would have been effec- 
tive he would be guilty of contributory negligence as a 
matter of law. The court said: ‘The driver of plaintiff's 
car had the opportunity to look when by looking he 
could see that defendant was coming at such a speed as 
would endanger plaintiff’s car and its occupants, if it 
proceeded into the intersection without stopping or slow- 
ing down. Preventive action was easy. It would have 
been effective. He took no action whatever. This made 
him negligent in the circumstances, as a matter of law.” 

These observations were made in the case of an inter- 
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section where the defendant had no protection of a 
stop sign. Also the approach of the plaintiff to the inter- 
section was to the right of the defendant. 

In Riekes v. Schantz, 144 Neb. 150, 12 N. W. 2d 766, 
it was said: “A person traveling a favored street pro- 
tected by a stop sign, of which he has knowledge, may 
properly assume that oncoming traffic will obey it.” 

In Whitaker v. Keogh, 144 Neb. 790, 14 N. W. 2d 596, 
it was said: “If the driver of an automobile entering 
an intersection looks for approaching vehicles but fails 
to see one which is favored over him under the rules 
of the road, he is guilty of contributory negligence suffi- 
cient to bar a recovery as a matter of law. 

“When the driver of an automobile entering an inter- 
section looks but fails to see an approaching automobile 
not shown to be in a favored position, the presumption 
is that the driver of the approaching automobile will 
respect his right of way, and the question of his con- 
tributory negligence in proceeding to cross the inter- 
section is a jury question. 

“Where the operator of an automobile about to enter 
an intersection sees an approaching car and tests an 
obvious danger by moving from a place of safety into the 
path of the oncoming vehicle and is struck, he is guilty 
of contributory negligence sufficient to bar a recovery 
as a matter of law, whether he is driving the favored 
car or not.” 

In Simcho v. Omaha & C. B. St. Ry. Co., 150 Neb. 
634, 35 N. W. 2d 501, it was said: “The duty of the 
driver of a vehicle to look for vehicles approaching on 
the highway implies the duty to see what is in plain 
sight.” 

In Kraft v. Wert, 150 Neb. 719, 35 N. W. 2d 786, it 
was said: “When a person enters an intersection of two 
streets or highways he is obligated to look for approach- 
ing cars and to see those within that radius which denotes 
the limit of danger. If he fails to see a car which is 
favored over him under the rules of the road, he is guilty 
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of contributory negligence sufficient to bar a recovery 
as a matter of law.” 

It is to be observed that these quoted statements are 
- directed to duties and obligations imposed by statutory 
rules of the road, whereas this case relates to the obliga- 
tion of a motorist with reference to a stop sign placed 
pursuant to power contained in a city ordinance. 

In Simcho v. Omaha & C. B. St. Ry. Co., supra, how- 
ever, without directly so stating, it is indicated that 
the rules with reference to stopping at stop signs placed 
pursuant to city ordinances are the same as where the 
stop sign has been placed pursuant to statute. 

In that case the stop sign was one in the city of Omaha. 
In relation thereto by quotation from Meyer v. Haft- 
ford Bros. Gravel Co., 144 Neb. 808, 14 N. W. 2d 660, it 
was said: “A driver of a motor vehicle about to enter a 
highway protected by stop signs must stop as directed, 
look in both directions and permit all vehicles to pass 
which are at such a distance and traveling at such a 
speed that it would be imprudent to proceed into the 
intersection.” 

We conclude that the same duties and obligations at- 
tend a motorist when he approaches a stop sign erected 
pursuant to a city ordinance as when he approaches one 
erected pursuant to state law. 

Under these rules it clearly became the duty of the 
_ plaintiff to stop in the vicinity of the stop sign and to 
look to the east for west-bound traffic. He stopped 15 
feet back of the stop sign and did see the approach of 
the streetcar which was about 320 feet away. At the 
time he stopped he was about 40 feet from the south 
curb line of the avenue and about 55 feet from the street- 
car track. He proceeded at 5 or 6 miles an hour. He said 
that on account of the row of trees mentioned here he 
never saw and could not see the streetcar until his front 
wheels were in the streetcar track and the streetcar was 
about 50 feet east of the boulevard. He said that he 
looked to the east as he was entering the intersection 
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but could see only 140 to 150 feet to the east up the 
avenue. After looking at that time he never looked 
again but when the streetcar was about 50 feet east of 
the boulevard he saw it out of the corner of his eye at 
which time he estimates that it was traveling about 30 
miles an hour. 

His evidence that he could not see the streetcar from 
the time he started until he passed the line of trees must 
be accepted as true, but his statement that he could not 
see more than 140 to 150 feet east as he entered the 
intersection must, on the record, be rejected. From a 
point 10 feet south of the south curb line of the avenue 
the view to Fifty-second Street was entirely unobstruc- 
ted. This point was about 25 feet south of the street- 
car track. From his testimony and its inescapable in- 
ferences the plaintiff came into this intersection in the 
path of a vehicle which was favored over him. He knew 
it was coming but a short distance away. If he looked 
he saw it in time to avoid the collision. It was his duty 
to look and if he failed to do so the consequences of his 
failure are his own. 

The plaintiff insists that the questions of negligence 
and of contributory negligence were for the jury and 
that it was improper for the court to hold that the 
plaintiff was guilty of contributory negligence sufficient 
as a matter of law to defeat a recovery. He relies in 
the main on McCulley v. Anderson, 119 Neb. 105, 227 
N. W. 321. 

His substantial theory is that he having stopped at the 
stop sign thereafter had the right-of-way and that for 
interference therewith the defendant was guilty of neg- 
ligence. McCulley v. Anderson, supra, does not cate- 
gorically so hold. 

The effect of the opinion in that case is to say that a 
motorist may stop at a stop sign and thereafter cross 
an intersection in the face of oncoming traffic if as a 
reasonably prudent person he believes that in the exer- 
cise of ordinary care and caution for his own safety and 
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the safety of others he has an opportunity to do so. In 
so doing he ‘has the right to assume that others will op- 
erate their automobiles in a lawful manner. The case 
does not hold, as is the fact in the case at bar, that after 
stopping at a stop sign he may blindly or without looking 
drive into an intersection. 

We conclude therefore that the district court cor- 
rectly found that the plaintiff was guilty of contributory 
negligence as a matter of law sufficient to defeat a re- 
covery in this case. This conclusion renders unnecessary 
a discussion of the question of whether or not the de- 
fendant was guilty of negligence. 

AFFIRMED. 


CuHIcAGO & NorTH WESTERN RAILWAY COMPANY, A 
CORPORATION, APPELLEE, V. CITY OF OMAHA, A 


MUNICIPAL CORPORATION, APPELLANT. 
48 N. W. 2d 409 


Filed June 14, 1951. No. 32973. 


1. Railroads: Municipal Corporations. A railroad company’s right- 
of-way and other real property specially benefited by a public 
improvement is liable for special assessments in its general 
relations apart from its particular use for railroad purposes in 
the same manner and upon the same basis as other property 
owners in a public improvement district. 

2. Municipal Corporations. In making special assessments for 
benefits received, it is presumed that the authorities arrived at 
the amounts thereof with reference alone to the benefit accruing 
to the property assessed, and that the owners are required to 
contribute to the cost of the improvement only in proportion as 
their property is specially benefited thereby. 

When a party attacks a paving assessment as void, the 

burden is upon him to prove the invalidity of such assessment. 


APPEAL from the district court for Douglas County: 
JACKSON B. CHASE, JUDGE. Reversed and remanded with 
directions. ' 
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Neely, Otis & Cockle, for appellee. 
Perry & Perry, amicus curiae. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


CHAPPELL, J. 

This is an appeal from a special assessment levied by 
the city council of Omaha upon plaintiff’s right-of-way 
included in a municipal paving district in which the 
lots, lands, and real estate of other owners included 
therein were also assessed under the same plan of assess- 
ment. Street improvement district No. 4142 was duly 
organized for the purpose of constructing paving, curbs, 
and gutters along Forty-second Street in the city of 
Omaha, between Redman Avenue and Redick Avenue. 
Forty-second Street runs north and south and the rail- 
road right-of-way runs out of Omaha toward Irvington 
in a northwesterly direction, crossing Forty-second Street 
slightly diagonally at Hartman Avenue. The right-of- 
way is 100 feet wide, and the intersection with the rail- 
road is wider than the intersection with Hartman Ave- 
nue, an unpaved street intersecting only on the east. The 
railroad was assessed only for as much of its right-of 
way as is not included within the boundary lines of 
Hartman Avenue extended, and one-half the cost of 
paving the intersection of the streets was not assessed 
to the property owners in the improvement district but 
paid out of the city’s intersection fund. There is a cin- 
der roadbed approximately 10 feet wide, with a single 
track laid in the center of the right-of-way. Other prop- 
erty owners assessed in the improvement district under 
the same plan of assessment are owners of platted lots, 
vacant or improved, some of which are only 40 feet wide. 

The paving of Forty-second Street was constructed 
under contract with the city pursuant to petition of in- 
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terested property owners and the usual published notice 
of intention to pave and for selection of materials. A 
plan of assessment was worked out by the department 
of public improvements of the city, of which the owners 
had notice, pursuant to which plaintiff filed objections 
that the city was without any statutory authority to levy 
special assessments upon its right-of-way and that its 
right-of-way received no benefits from the improvement. 

The plan of assessment was upon a scaling-back and 
graduating process with reference to benefits conferred 
by the improvement as provided by section 14-545, R. 
S. 1943. Each assessment, estimated to be uniform and 
not in excess of the benefits conferred by the improve- 
ment, was approved by the city council acting as a board 
of equalization. After overruling the railroad’s objec- 
tions, it was found by the board that the various lots, 
- lands, and real estate included within the district had 
been benefited by reason of the improvement to the 
extent of the full amount of the assessment thereon. 
Thereafter in due time an ordinance levying the spe- 
cial tax and assessment was adopted by the city council 
and an assessment of $708.52 was imposed upon plain- 
tiff’s right-of-way as lands and real estate referred to 
therein. 

Thereafter, plaintiff filed its bond with the city clerk 
as required by law, and perfected an appeal to the dis- 
trict court. There the issues were tried to the court, 
whereat evidence was adduced and a decree was ren- 
dered finding that plaintiff had a 100-foot right-of-way, 
devoted primarily to the operation of trains, without 
depots, sheds, warehouses, loading docks, or industries 
located on that part of its right-of-way within the im- 
provement district, and that there was not sufficient 
evidence to support a finding that such part of plain- 
tiff’s right-of-way was then or would be in the future 
specially benefited in any particular by the improve- 
ment. It adjudged that the special assessments were 
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therefore null and void, and discharged plaintiff’s prop- 
erty from the lien thereof. 

Defendant’s motion for new trial was overruled, and 
it appealed, assigning that the judgment was not sus- 
tained by the evidence but contrary thereto and con- 
trary to law. We sustain the assignments. 

There are two questions presented for decision. The 
first, a question of law, is whether or not plaintiff's 
right-of-way could be lawfully assessed for the improve- 
ment. The second, a question of fact arising only if the 
first should be answered affirmatively, is whether or 
not there has been such a showing of lack of benefits 
as to make the assessment void. With reference to the 
first question, the city’s authority to create the improve- 
ment district, contract for and construct the paving, and 
levy special assessments on all lots, parts of lots, lands, 
and real estate within the district specially benefited 
by such improvement to cover the cost thereof, and its 
procedure generally in doing so, is not questioned here. 
In that regard, plaintiff’s counsel argued that its 100-foot 
right-of-way, carrying a single center standard track 
used for the passage of freight trains across the city but 
not then and there serving, adjacent to, or abutting on 
any industrial sites, depots, warehouses, or other rail- 
road property, could not be subjected to special assess- 
ments, under applicable statutes to defray the costs of 
paving. Defendant’s counsel argued otherwise, and we 
sustain that contention. ~ 

Section 14-545, R. S. 1943, provides: “All special 
assessments to cover the cost of any public improvements 
herein authorized shall be levied and assessed on all lots, 
parts of lots, lands, and real estate specially benefited by 
such improvement, or within the district created for the 
purpose of making such improvement, to the extent of 
the benefits to such lots, parts of lots, lands, and real 
estate by reason of such improvements, such benefits 
to be determined by the council sitting as a board of 
equalization. Where they shall find such benefits to 
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be equal and uniform, such assessment may be according 
to the foot frontage, and may be prorated and scaled 
back from the line of such improvements according to 
such rules as the board of equalization shall consider 
fair and equitable.” (Italics supplied.) 

Section 14-543, R. S. 1943, provides: “The word ‘lot’ 
as used in this act shall be taken to mean a lot as de- 
scribed and designated upon the recorded plat of any 
such city, and in case there is no recorded plat of any 
such city, it shall mean a lot as described and designated 
upon any generally recognized map of such city. The 
word ‘lands’ shall mean any unsubdivided real estate. 
The word ‘street’ shall be deemed to include boulevards, 
avenues, alleys and lanes, or any form of public roadway 
in the city.” 

In that connection, other related sections in article 
3, Chapter 14, R. S. 1943, giving the municipality author- 
ity to pave and outlining procedure therefor, use desig- 
nations such as: “the abutting, adjacent and benefited 
property proposed to be assessed”—‘“the property in 
such district”—‘“the property within the improvement 
district”—“taxable property abutting”’—“property own- 
ers” —‘“foot frontage of taxable property”—“lots and 
parcels of land”—‘“property especially benefited”— 
“such property”—‘lots and parcels of land abutting”— 
“taxable foot frontage abutting”’—‘‘owners of any prop- 
erty”’—“property owners within any district”—and “tax- 
able property.” 

In construing applicable statutes, we are mindful of 
the rule that: ‘The legislative power and authority 
delegated to a city to construct local improvements and 
levy assessments for payment thereof is to be strictly 
construed and every reasonable doubt as to the extent or 
limitation of such power and authority is resolved against 
the city and in favor of the taxpayer.” SBesack v. City 
of Beatrice, ante p. 142, 47 N. W. 2d 356. 

At the outset it should be stated that this is not a case 
where a track, as the only property of the railroad, oc- 
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cupies the street or runs longitudinally or parallel on 
the paved public street, as were those involved in the 
authorities cited in Annotation, 29 A. L. R. 679, and 
those relied upon in plaintiff’s brief. Rather, this is one 
running across the pavement with available right-of-way 
lands or real estate adjoining each side of the track, 
approximately 45 feet wide and 300 feet long, abutting 
upon each side of the pavement. 

As stated in Annotation, 37 A. L. R. 228: “Municipal 
authorities having no inherent power to levy assessments 
for local improvements can only do so when authorized 
by the legislature (see 25 R. C. L. 88); it is generally 
held, however, that authority for assessing a railroad 
right of way exists by virtue of statutory provisions 
authorizing the levying of assessments for local improve- 
ments on ‘owners of land,’ ‘lots or parcels of land,’ ‘pieces 
of land,’ ‘lands or property,’ etc., benefited by or abbutting 
(abutting) on the proposed improvements, without the 
necessity of there being specific mention of assessing 
railroad property or roadbeds.” As stated on page 255: 
“The weight of authority holds that a railroad right of 
way may be benefited by the improvement of an abutting. 
or adjacent street, and liable for an assessment for the 
cost of such improvement.” See, also, 48 Am. Jur., 
Special or Local Assessments, § 111, p. 660; 68 C. J. S., 
Municipal Corporations, § 1334, p. 1070; Annotation, 82 
A. L. R. 426. 

As stated in McQuillin, Municipal Corporations, Re- 
vised Volume 5 (2d ed.), § 2199, p. 812: “Unless it has 
been exempted from assessment by some constitutional 
or statutory provision, it is well settled that railroad 
property is subject to special assessments for local im- 
provements, if made so by appropriate legislation in the 
particular jurisdiction, even in the hands of a lessee, 
provided, of course, such property is specially benefited 
by the improvement; nor is such a levy obnoxious to any 
provisions of the state or federal constitutions. And it 
seems that it is unnecessary for legislation in express 
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terms to make such property assessable. Accordingly, 
under some statutes and municipal charters the tracks 
and right of way of a railroad company are subject to tax- 
ation for local improvements, the same as other lands 
benefited by the improvement, as lands in the benefit 
district, or abutting upon the street improvements.” 

In 2 Elliott on Railroads (3d ed.), § 950, p. 358, it is 
said: “As said in the preceding section, there is a con- 
flict in the adjudicated cases as to whether or not the 
right of way of a railroad company is subject to local 
assessments. The question has been discussed in a great 
number of instances, and different conclusions reached 
in apparently similar cases. The latest authorities on 
the subject, however, recognize what we believe to be 
the true rule, and that is, that, where the right of way 
receives a benefit from the improvement for which the 
assessment is levied, and there is no statute exempting 
the railroad company from local assessments in clear 
and unequivocal terms, it is subject to assessment.” 

In 4 Dillon, Municipal Corporations (5th ed.), § 1451, 
p. 2586, it is said: “According to the view very gener- 
ally held, land occupied and used by railroad companies 
for roadbeds, depots, freight houses, and other corporate 
purposes, whether the company be owner of the fee or 
has only an easement or qualified right therein, is to be 
regarded as real estate, which may be subjected by the 
legislature to special assessment for the opening, pav- 
ing, and grading of streets and for other local improve- 
ments in the same manner as the real property of private 
individuals.” 

Many cases cited in notes appended to the foregoing 
statements conclusively support them. They are too 
numerous to cite in this opinion. In that connection, 
this court cited and approved the last above quoted state- 
ment in Chicago & N. W. Ry. Co. v. City of Albion, 109 
Neb. 739, 192 N. W. 233, wherein it was concluded that 
a railroad company’s right-of-way and other real prop- 
erty specially benefited by a public improvement was 
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liable for special assessments in its general relations and 
apart from its particular use for railroad purposes, in 
the same manner and upon the same basis as other prop- 
erty owners in a public improvement district. See, also, 
Louisville & Nashville R. R. Co. v. Barber Asphalt Pav- 
ing Co., 197 U.S. 430, 25 S. Ct. 466, 49 L. Ed. 819. 

The statutes applicable here have not changed the rule 
or exempted plaintiff’s property in any way, and we 
conclude that its right-of-way comes within the definition 
of property, lands, and real estate within the district in- 
volved. 

We turn then to the question of whether or not there 
has been such a showing of lack of benefits as to make 
the assessment void. In that connection, it is well estab- 
lished in this jurisdiction that: “Special assessments 
for paving by a municipality upon privately owned prop- 
erty for the public benefit in excess of the benefits to 
the owner of the property so assessed are unauthorized. 

“The owner of property in a municipality cannot law- 
fully be assessed for a public improvement thereon or 
adjacent thereto beyond the amount of the present bene- 
fit or such reasonably prospective benefit as such owner 
may derive from the improvement in question.” How- 
ever, “When a party attacks a paving assessment as 
void * * * the burden is on him to prove the invalidity of 
the assessment.” Munsell v. City of Hebron, 117 Neb. 
251, 220 N. W. 289. See, also, Whitla v. Connor, 114 
Neb. 526, 208 N. W. 670; City of Superior v. Simpson, 114 
Neb. 698, 209 N. W. 505; Chicago & N. W. Ry. Co. v. City 
of Albion, supra. , 

In Whitla v. Connor, supra, quoting with approval 
from Chicago, R. I. & P. Ry. Co. v. City of Centerville, 
172 Iowa 444, 153 N. W. 106, it is said: “ ‘Speaking gen- 
erally, there is a fair presumption that all real estate . 
receives some degree of benefit from the permanent 
(or temporary) improvement of a street upon which it 
abuts. It is upon such presumption that the whole sys- 
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tem of special assessments for local improvements is 
justified and sustained. * * *’” 

In Medland v. Linton, 60 Neb. 249, 82 N. W. 866, it 
was held by this court: “In making special assessments 
for benefits received it is presumed that the authorities 
arrived at the amounts thereof with reference alone 
to the benefits accruing to the property assessed, and 
that the owners are required to contribute to the cost 
of the improvement only in proportion as their property 
is specially benefited thereby.” 

In McQuillin, Municipal Corporations, Revised Volume 
5 (2d ed.), § 2195.2, p. 807, citing authorities, it is said: 
“There is a presumption in favor of the validity of local 
improvement assessments. For example, there is a 
presumption of benefit to all property abutting on a 
street to be improved, although this presumption does 
not arise as a matter of law; accordingly the burden of 
proving the contrary is on the landowner.” See, also, 
Johnson v. City of Waterloo, 202 Iowa 617, 210 N. W. 
755; Maryland & P. R. R. Co. v. Nice, 185 Md. 429, 45 
A. 2d 109. 

In the last-cited: case, under facts peculiarly distin- 
guishable from those at bar controlling decision, it is 
said: “It is a general rule that the law presumes that 
street paving, which facilitates travel and affords bet- 
ter access to abutting property, confers a special benefit 
upon the abutting property owner as well as a general 
benefit upon the community. * * * The prevailing view, 
however, is that the court cannot say as a matter of law 
that the right of way of a railroad may not be benefited 
or susceptible of benefit by local improvements, and we 
accordingly hold that a right of way is subject to assess- 
ment for improvements if specially benefited thereby.” 

As stated in City of Grand Rapids v. Grand Trunk 
Ry. System, 214 Mich. 1, 182 N. W. 424: “The weight of 
authority is, and we so hold, that the court may not say 
as a matter of law, that the track, roadbed, or right of 
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way of a railroad may not be benefited or susceptible 
of benefit by a local improvement.” 

In the light of the foregoing rules, we have examined 
the record. In that connection, it will be noted that 
plaintiff’s position was and is that its right-of-way re- 
ceived no special benefit, but rather suffered a detriment 
as a result of the paving. 

Five photographs were offered by plaintiff and re- 
ceived in evidence. They reveal that plaintiffs track, 
with plank-maintained crossing, goes over the paving 
of Forty-second Street at a slight angle. Plaintiff’s 
right-of-way land on each side of the tracks is level as 
it abuts the pavement, except on the side where inter- 
secting Hartman Avenue slopes down to the pavement 
on the east. The pavement on Forty-second Street, 
sloping from the north, is curbed with grated drainage 
facilities installed near the track on each side of the 
pavement. There is a wigwag signal on the right-of- 
way south of the tracks, and east of the pavement. North 
of the tracks, on the west side of the pavement, is an 
ordinary cross buck warning sign. Looking south there 
are first a few vacant lots, and then residence properties 
on the east side of the pavement. On the west, there 
are a few vacant. lots, then a store building, and resi- 
dences farther south. Looking north, there are a few 
vacant lots, then residences on the west side. Trees ob- 
scure a view of the east side. No industrial or other 
commercial facilities are observable in the photograph. 

A blueprint offered by plaintiff illustrates how Forty- 
second Street intersects plaintiff’s right-of-way and Hart- 
man Avenue; outlines the respective properties included 
in the district, including plaintiff's right-of-way; and 
shows the amount of assessment levied against each 
one of them. 

Plaintiff's division engineer testified that: plaintiff 
maintained a single track on its right-of-way, known as 
the main line, used mostly for freight trains, between 
Elkhorn Junction east of the intersection, and Irvington, 
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the first station west of Omaha, and South Omaha. He 
testified that no industry was located near the vicinity 
of Forty-second Street and Hartman Avenue. Contrary 
to common Knowledge, he also stated that there was no 
room for any industry of any kind or possibility of con- 
struction thereof on either side of its right-of-way spaces, 
each 45 feet by 300 feet, and as a conclusion, over de- 
fendant’s objection, he testified that “there is no benefit 
whatever to the railroad company, the paving does not 
benefit it in any manner.” 

On the other hand, plaintiff also called the Omaha 
city assessment clerk as a witness, who testified at length 
concerning the manner, reason, and method of assessing 
and the amount assessed against each property in the im- 
provement district, after which, without objection, he 
_ was asked by plaintiff’s counsel: “And you figure that 
the right of way of the railway company was benefited 
to the extent of the assessment?” To which he answered: 
“That is right.” Thus, as we view it, there was not suf- 
ficient competent evidence adduced by plaintiff from 
which it could have been reasonably concluded that plain- 
tiff received no special benefits from the paving. 

On the other hand, a witness then employed by the 
city in planning, designing, and zoning service, formerly 
employed by the Railway Educational Bureau and Boe- 
ing Aircraft Company, testified for defendant. He testi- 
fied without objection that plaintiff did receive special 
benefits from the improvement, present and future, by 
reason of facilitated access from the highway system to 
its right-of-way, the strong possibility in the future for 
location of industrial and commercial facilities along 
plaintiff’s right-of-way, seeking both highway and rail- 
road transportation at or near that point, the availability 
and accessibility of fire protection, and as an aid to plain- 
tiff in actually maintaining its right-of-way. 

As stated in Munsell v. City of Hebron, supra, quoting 
from Chicago, R. I. & P. R. R. Co. v. City of Centerville, 
supra: ‘“ ‘Benefits capable of instant demonstration and 
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mathematical accuracy are not necessary in order to 
support an assessment.” See, also, Morse v. City of 
Omaha, 67 Neb. 426, 93 N. W. 734. 

There is not sufficient competent evidence in this 
record which would justify the district court or this 
court in avoiding or annulling the assessment. In the 
situation presented, the action of the taxing authorities 
in levying special assessments as provided for by law is 
conclusive because plaintiff has not proved that such 
taxing body making such special assessments proceeded 
upon an illegal principle or an erroneous rule of law. 
Village of Winside v. Brune, 133 Neb. 80, 274 N. W. 212; 
Whitla v. Connor, supra. 

For the reasons heretofore stated, we conclude that 
plaintiff failed to sustain the burden imposed upon it, 
and that the judgment of the district court should be 
and hereby is reversed and the cause remanded, with 
directions to enter a judgment for defendant in con- 
formity with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Harvey R. ZIMMERMAN, APPELLANT, V. CLIFFORD 


LINDBLAD, APPELLEE. 
48 N. W. 2d 415 


Filed June 14, 1951. No, 32977. 


1. Trial. As a general rule it is improper to allow the cross- 
examination of a witness to be extended beyond the facts and 
circumstances connected with matters testified about on direct 
examination. 

Where testimony is given by a witness on direct ex- 
amination, from which an inference of fact arises favorable to 
the party producing him, anything within the knowledge of the 
witness tending to rebut that inference is admissible on cross- 
examination, and the opposing party is entitled to pursue that 
line of cross-examination as a matter of right. 

Pleading: Evidence. Pleadings in another case or parts thereof 

which amount to admissions against interest in a case on trial 

are admissible against the party who made the admissions. 


i) 
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APPEAL from the district court for Gage County: 
CLoybDE B, ELLis, Jupce. Affirmed. 


Hubka & Hubka, for appellant. 
Hevelone & McCown, for appellee. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauaGu, JJ. 


YEAGER, J. 

This is an action for damages for personal injuries 
by Harvey R. Zimmerman, plaintiff and appellant, 
against Clifford Lindblad, defendant and _ appellee, 
claimed to have been sustained as the result of plain- 
tiff being struck by an automobile owned and operated 
by the defendant about 11 p. m., September 3, 1947, in one 
of the public streets of Beatrice, Nebraska. 

In the light of the limits of the assignments of error 
no detailed statement of the facts on which the action 
is based is required. The assignments of error are all 
predicated upon errors of law occurring at the trial. 
They relate solely to claimed errors in the admission of 
evidence. 

The record discloses that on August 19, 1947, the 
plaintiff, while working for Walco Engineering and 
Construction Company, fell from a scaffold and was in- 
jured. The injury described was a fracture of the greater 
tuberosity of the left shoulder bone. “Greater tuber- 
osity”’ was described as a little button in the left shoulder 
bone. 

For treatment of this injury. he was under the care of 
a physician on September 3, 1947. The plaintiff claims 
that on September 3, 1947, he was struck by the auto- 
mobile of the defendant and that the injury sustained 
on August 19, 1947, was aggravated and he was other- 
wise injured. The action here is for damages for this 
aggravation and the additional injuries. 

The action was tried to a jury and a verdict was re- 
turned in favor of plaintiff for $250. The plaintiff filed 
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a motion for new trial which was overruled whereupon 
judgment was entered on the verdict. From this judg- 
ment and the order overruling the motion for new trial. 
the plaintiff has appealed. 

On account of the accident of August 19, 1947, the 
plaintiff instituted action against Walco Engineering and 
Construction Company, his.employer, and Standard Acci- 
dent Insurance Company, the employer’s workmen’s 
compensation insurance carrier, to recover compensation 
under the Workmen’s Compensation Act. In that action 
he obtained an award whereby he recovered for 24 
weeks and 3 days temporary total disability and there- 
after 15 percent permanent partial disability. 

On cross-examination in this case the plaintiff was 
required to answer questions which elicited this informa- 
tion. For his first assignment the plaintiff urges that 
this was error. The theory of the assignment is that 
this inquiry was beyond and outside the circumstances 
stated in direct examination. 

By the petition of plaintiff and the further pleadings 
in the case the question of whether the injuries for 
which plaintiff seeks recovery in this action were sus- 
tained in the accident of August 19, 1947, or the one of 
September 3, 1947, became a question for consideration 
and determination. 

In the petition the plaintiff gave information as to the 
accident and injuries sustained on August 19. The de- 
fendant charged affirmatively in his answer that the 
injuries for which this action was instituted grew out 
of that accident. This was by reply denied. Thus it 
becomes clear that this was an issuable matter. 

The general rule is that a party has no right to cross- 
examine a witness except as to facts and circumstances 
connected with matters testified about on his direct ex- 
amination. Atwood v. Marshall, 52 Neb. 173, 71 N. W. 
1064. However within the meaning of this rule cross- 
examination is proper as to anything tending to affect 
the accuracy, veracity, or credibility of the witness. 
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Citizens Bank of McCook v. Warfield, 85 Neb. 328, 123 
N. W. 315. Also where testimony is given by a witness ~ 
on direct examination, from which an inference of fact 
arises favorable to the party producing him, anything 
within the knowledge of the witness tending to rebut 
that inference is admissible on cross-examination, and 
the opposing party is entitled to pursue that line of cross- 
examination as a matter of right. Larson v. Hafer, 105 
Neb. 257, 179 N. W. 1013. Again, anything within the 
knowledge of a witness tending to rebut evidence given 
on direct examination is admissible as a matter of right 
on cross-examination. Blue Valley State Bank v. Mil- 
burn, 116 Neb. 131, 216 N. W. 299. 

Under these rules this cross-examination was clearly 
proper. The information elicited showed that the plain- 
tiff claimed total disability in the workmen’s compensa- 
tion court, had a trial on the issue, and obtained a favor- 
able adjudication and award which award he accepted 
for a portion of the time for which he seeks to recover 
damages for disability in this action. The inquiry pro- 
vided a test of the veracity and credibility of the plain- 
tiff as a witness. It was with regard to testimony given 
on direct examination from which an inference of fact 
arose favorable to him. It was in rebuttal of evidence 
given by him on direct examination. This cross-exam- 
ination was not erroneously permitted. 

Assignments of error Nos. 2 and 3 are that the court 
erred in admitting in evidence that part of the award 
in the workmen’s compensation case hereinbefore re- 
ferred to setting forth the disability of plaintiff and the 
amount of the adjudication in his favor, and in admitting 
the record showing receipt and satisfaction of the award 
by plaintiff. 

The brief contains no statement of valid reason why 
this evidence was not admissible. There is no contention 
that the information thus conveyed to the jury was not 
correct. In truth in his own oral evidence the plaintiff 
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testified to the correctness of the information. Certainly 
this evidence was material and relevant. 

The plaintiff having recovered judgment for total dis- 
ability, rules of law will not allow evidence of that fact 
to be suppressed to the end that he might be permitted 
to recover against another for total disability growing 
out of another accident for a portion of the same period 
of time. There was no error in the admission of this 
evidence, 

The court admitted in evidence in the form of exhibits 
a part of the answer filed by the defendants in the work- 
men’s compensation case and a portion of the reply 
thereto by the plaintiff. This is the basis of the 4th and 
5th assignments of error. The substance of the portion 
of the answer admitted was an allegation that the plain- 
tiff was after August 19, 1947, struck by an automobile 
(the occurrence which is the basis of this action) and 
that thereby he suffered increased disability in his left ° 
arm and shoulder. This allegation was denied by the 
admitted portion of the reply. The authenticity of the 
exhibits was admitted by stipulation of the attorney for 
the plaintiff. 

These exhibits taken together amounted to a voluntary 
admission or declaration of the plaintiff contrary to the 
issue and theory on which the present cause of action 
was presented for consideration and determination. 
These exhibits were admissible under the rule that 
pleadings may be received in evidence in suits other 
than those in which they were filed as admissions or 
declarations against interest. Paxton v. State, 59 Neb. 
460, 81 N. W. 383, 80 Am. S. R. 689, on rehearing, 60 
Neb. 763, 84 N. W. 254. 

The remaining assignment is that the court erred in 
allowing witnesses to testify that they detected the odor 
of alcoholic liquor on the breath of the plaintiff. This 
assignment requires consideration no further than to 
say that if it was error it was without prejudice. The 
plaintiff himself testified that he had been drinking 
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beer. The effect of the testimony of these two witnesses 
was to say only that they detected the odor of the beer 
which plaintiff testified that he had consumed. 
The judgment of the district court is affirmed. 
AFFIRMED. 


GorDON NELSON, APPELLEE, V. ANTON WIEPEN ET AL., 


APPELLANTS. 
48 N. W. 2d 387 


Filed June 14, 1951. No. 32981. 


1. New Trial. Where a trial judge does not give a reason for 
granting a new trial, justification for so doing must be found in 
the record. 

Where a trial judge grants a new trial there is no 
burden in the sense of a burden of proof on either party. The 
burden is upon both parties to assist the court to a correct 
determination of the question or questions presented. 

3. Appeal and Error: New Trial. Errors alleged to have been com- 
mitted in a trial where the trial court grants a new trial will be 
considered and determined in this court so far as necessary to 
the appeal, subject to the right to notice and consider plain 
errors not assigned. 

4. Damages. Where the pleadings and evidence suffic.ently raise 
the issue in a personal injury case concerning damages for loss 
of time or earnings, the trial court should properly instruct the 
jury concerning the same. 

Where the issue is duly raised, the trial court may and 
should advise the jury that it may award damages for impaired 
earning capacity by an instruction in proper form and clearly 
stating applicable rules. 

6. Trial. It is the duty of the trial court to instruct the jury upon 
the issues presented by the pleadings and the evidence, whether 
requested to do so or not. 


AppeaL from the district court for Cedar County: 
Swwney T. Frum, Jupce. Affirmed. 


Clarence E. Haley, for appellants. 
John E. Newton and C. M. Kingsbury, for appellee. 
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MEssmore, J. 

This is an action at law brought by the plaintiff Gordon 
Nelson to recover damages for personal injuries he re- 
ceived and damages to his automobile resulting from a 
collision between his automobile, driven by his brother 
Dale Nelson, and the automobile owned by the defendant 
Anton Wiepen, driven by his minor son Bruno Wiepen 
who was not the holder of a driver’s license and alleg- 
edly driving his father’s car with his father’s consent, 
which is disputed. The accident occurred in an inter- 
section in Cedar County. The case was tried to a jury 
resulting in a verdict in favor of the plaintiff in the 
amount of $2,569.30. The plaintiff filed a motion for a 
new trial which was sustained by the trial court. The 
defendants appeal. 

For convenience we will refer to the parties as orig- 
inally designated in the district court. 

We deem it unnecessary to set forth the pleadings or 
the evidence. Suffice it is to say thereunder the ques- 
tions of negligence and contributory negligence on the 
part of the plaintiff were for the jury to determine. 
The trial court properly instructed on this phase of the 
case, and also on the comparative negligence rule. 

The sole question to be determined in this appeal is 
whether or not the trial court erred in granting the 
plaintiff a new trial. The trial court did not give a 
reason for granting a new trial, however, it need not do 
so. Justification for so doing must be found in the record. 

There is no burden in the sense of a burden of proof 
upon either party. The burden is upon the parties to 
assist the court to a correct determination of the ques- 
tion or questions presented. 

Alleged errors will be considered and determined here 
as far as necessary to the appeal, subject, of course, to 
the right to notice and consider plain errors not assigned. 
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See Greenberg v. Fireman’s Fund Ins, Co., 150 Neb. 695, 
35 N. W. 2d 772. 

After review of the record, in compliance with the 
rules announced in the afore-cited authority, we de- 
termine the only meritorious assignment of error. The 
plaintiff assigns as error that the trial court failed to 
instruct the jury with reference to loss and reduction 
of earnings and of earning capacity, and by such failure 
committed prejudicial error as against the plaintiff. 

The plaintiff’s amended: petition pleaded that the 
plaintiff suffered damages by loss of earnings or in- 
come from his business to the extent and in the amount 
of $4,000. In this connection the record discloses that 
the plaintiff, as a result of the accident, sustained 
numerous bruises, contusions, and injury to his brain 
as a result of which he suffered several months from 
headaches, pain in his arm and shoulder, impairment 
of his eyesight and hearing, and loss of memory. The 
plaintiff was 33 years of age at the time of the acci- 
dent, and his health was good. He was engaged in the 
business of auctioneering, the buying and selling of live- 
stock, and also in the seed business. He entered the 
hospital at Yankton, South Dakota, the afternoon of 
August 1, 1949, an hour or so after the accident in which 
he had been involved. He was unconscious at the time. 
After arrival at the hospital he was given a complete 
physical examination. As a result of this examination 
a specialist was called in who examined him and recom- 
mended an operation on his brain which was performed 
the next day. He was released from the hospital on 
August 18, 1949. He remained unconscious or semi- 
conscious from the time of his admittance until the time 
he returned home. After arriving home, due to the in- 
juries above described, he was unable to use his arm, 
to dress himself, or to stand unassisted. He improved 
to some extent in two or three months. His eyes did 
not function normally and the hearing of his right ear 
was slightly affected. His upper lip and tongue were 
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thick, and he noticed it to considerable extent for. the 
reason that he was unable to cry a sale. He had no en- 
durance. His voice was weak, and he was required to 
employ help to assist him in any sales he might have and 
to do other business in which he was engaged. 

After his removal from the hospital he was examined 
on several occasions by an eye, ear, nose, and throat 
specialist for double vision which he suffered for some 
period of time following the accident. The specialist 
who operated on the plaintiff’s brain testified he would 
be permanently disabled to carry on his occupation or 
business to the extent of 10 to 20 percent. The eye spe- 
cialist gave as his opinion that the plaintiff would suffer 
15 percent disability to carry on his usual ordinary busi- 
ness, due to the double vision of his eyes which had im- 
proved but was not entirely corrected. 

The evidence further shows that the plaintiff’s ex- 
penses for medical attendance, operation, medicines, 
nursing, X-rays, and the damage to his automobile to- 
taled $2,289.08. The evidence also shows that the aver- 
age income of the plaintiff from his business for two 
years prior to the date of the accident was $7,650. The 
year following the date of the accident, the record shows 
items of expense as a result of the accident which the 
plaintiff claimed reduced his net income for that year 
to $1,425. 

It is true the trial court in instruction No. 1 restated 
the amended petition including the allegation therein 
with reference to loss of earnings. However, in the in- 
struction on the measure of damages the court informed 
the jury as to the elements it might take into considera- 
tion in determining the measure of damages. In so doing 
the court left out of this instruction any statement with 
reference to the diminution of earning capacity of the 
plaintiff or loss of earnings or income. Even though 
instructions were given upon the expectancy tables in 
evidence and upon the decreased value of the dollar in 
purchasing power, such instructions were not sufficient 
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to cure the absence in instruction No. 1 of the diminu- 
tion of earnings or loss of earnings and income, as 
pleaded, and on which there is evidence that goes to 
the quantum of the proof of the damages suffered by this 
plaintiff, an issue in the case. The following authorities 
are applicable: 

“Where the pleadings and evidence sufficiently raise 
such issue, the court in a personal injury case should 
properly instruct the jury concerning damages for loss 
of time or earnings.” 25 C. J.S., Damages, § 185, p. 890. 

“Where the issue is duly raised, the court may and 
should advise the jury that it may award damages for 
impaired earning capacity, by instruction in proper form 
and correctly stating applicable rules, * * *.” 25 C. J. 
S., Damages, § 185, p. 891. See, also, 15 Am. Jur., 
Damages, §§ 379, 380, p. 818. 

In Crecelius v. Gamble-Skogmo, Inc., 144 Neb. 394, 
13 N. W. 2d 627, the court said: “In an action for dam- 
ages for personal injuries which are permanent and 
have impaired the earning capacity, damages for pe- 
cuniary loss by reason of decreased earning power are 
to be based on life expectancy immediately before the 
injury and for future mental and physical suffering on 
probable expectancy of life in plaintiff's injured condi- 
tion. * * * 

“The only future pain and suffering which a jury is 
entitled to consider in the assessment of damages is such 
as the evidence shows with reasonable certainty will 
be experienced.” 

It is the duty of the court to instruct the jury upon the 
issues presented by the pleadings and evidence, whether 
requested so to do or not. See Fimple v. Archer Ball- 
room Co., 150 Neb. 681, 35 N. W. 2d 680. 

For the reasons herein given, the judgment of the 
trial court in granting the plaintiff a new trial is affirmed. 

AFFIRMED, 
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WILLIAM H. HARKNESS ET AL., APPELLANTS, V. CENTRAL 
NEBRASKA PUBLIC POWER AND IRRIGATION DISTRICT, 
APPELLEE, 

48 N. W. 2d 385 


Filed June 14, 1951. No. 32998. 


1. Appeal and Error. When a demurrer to a petition is sustained, 
the plaintiff’s action dismissed, and a motion for a new trial and 
rehearing is filed, in the event it is ruled upon, then under 
section 25-1912, R. R. S. 1943, the time for appeal begins to 
run from the date of the ruling on the motion for a new trial 
and rehearing. 

During the pendency of a motion for a new trial timely 

filed, no appealable order is considered as having been rendered 

until the motion for a new trial is disposed of. 


APPEAL from the district court for Dawson County: 
Joun H. Kuns, Jupce. Appeal dismissed. 


Bannister & Deines, and Smith Brothers, for appel- 
lants. 


R. O. Canaday, Johnson & Stuart, and Beatty, Clarke, 
Murphy & Morgan, for appellee. 


Heard before Srwmons, C. J., Carter, Mrssmore, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


MESsMokrE, J. 

This is an action brought by the plaintiffs against the 
defendant to recover damages to crops caused by the 
construction of a system of canals, reservoirs, and inci- 
dental structures by the defendant, and the impounding 
of large amounts of water through the canals into the 
reservoirs. As a result of such construction and opera- 
tion by the defendant water has seeped from the reser- 
voirs and canals toward and under the property of the 
plaintiff, destroying the value of the soil and causing 
damage to the growing crops alleged to have been caused 
solely by water escaping from the defendant’s works. 

The plaintiffs’ amended petition set forth four alleged 
causes of action on the basis heretofore mentioned. On 
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November 20, 1950, the defendant demurred to the 
amended petition on the ground that it did not state a 
cause of action, and prayed its dismissal. On December 
13, 1950, the trial court sustained the demurrer of the 
defendant to the plaintiffs’ amended petition. On De- 
cember 23, 1950, the plaintiffs filed a motion for a new 
trial in which they asked for rehearing on the demurrer 
sustained by the trial court on the ground that dismiss- 
ing of the plaintiffs’ cause of action was contrary to law. 
On January 11, 1951, the plaintiffs filed notice of appeal 
to this court. The motion for new trial and rehearing is 
still pending in the district court for Dawson County. 

The defendant moves this court to dismiss the appeal 
for the reason that the record herein shows that no final 
appealable order, judgment, or decree has been entered 
in the cause in the district court for Dawson County 
which court still has jurisdiction of the cause, there 
being no final adjudication or final order, judgment, or 
decree entered by the district court from which an ap- 
peal to this court can be prosecuted. 

Section 25-1911, R. R. S. 1943, provides: “A judgment 
rendered or final order made by the district court may 
be reversed, vacated or modified by the Supreme Court 
for errors appearing on the record.” 

Section 25-1912, R. R. S. 1943, insofar as necessary 
to state here, provides for the filing in the office of the 
clerk of the district court in which a judgment, decree, 
or final order was rendered, within one month after the 
rendition of the same, or the making of such final order, 
or within one month from the overruling of a motion 
for new trial in said cause, a notice of intention to prose- 
cute such appeal signed by the appellant or appellants or 
his or their attorney of record. 

Section 25-1902, R. R. S. 1943, provides: “An order 
affecting a substantial right in an action, when such 
order in effect determines the action and prevents a 
judgment, and an order affecting a substantial right made 
in a special proceeding, or upon a summary application 
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in an action after judgment, is a ‘final order’ which may 
be vacated, modified or reversed, as provided in this 
chapter.” 

As stated in Anson v. Kruse, 147 Neb. 989, 25 N. W. 
2d 896, citing Smith v. Sahler, 1 Neb. 310, “A decree to 
be final must dispose of the whole merits of the case, 
and leave nothing for the further consideration of the 
court. An order is final when it affects a substantial 
right and determines the action. * * * When no further 
action of the court is required to dispose of the cause 
pending, it is final; when the cause is retained for fur- 
ther action, as in this case, it is interlocutory.” See, 
also, Barry v. Wolf, 148 Neb. 27, 26 N. W. 2d 303; Western 
Smelting & Refining Co. v. First Nat. Bank, 150 Neb. 
477, 35 N. W. 2d 116. 

This court has not passed upon the precise question 
presented, however, we believe the principle adopted in 
McGerr v. Marsh, 148 Neb. 50, 26 N. W. 2d 374, is con- 
trolling and decisive of the proposition under consider- 
ation. In the cited case this court held: “If a motion 
for a new trial is filed in a case in which a judgment of 
dismissal was entered before any evidence was taken, 
then under section 25-1912, R. S. 1943, the time for tak- 
ing an appeal to this court begins to run from the date of 
the entry of the order overruling such motion for a new 
trial.” The court further said: “If the defeated litigant 
desires to give the trial court an opportunity to correct 
his judgment, if he has made an error, by filing a mo- 
tion for a new trial or rehearing, it is our opinion that 
the time for appeal to this court should not be cut off 
until that motion has been overruled by the district 
court, and it stands to reason that the rule should be 
uniform in all cases.” The phrase “in all cases” applies 
both in actions at law or suits in equity. 

The general rule as stated by text writers is that a 
pending motion for a new trial seasonably filed keeps 
the cause in the trial court and so long as it remains 
undisposed of there can be no final judgment within 
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the meaning of the statutes regulating appeals. As 
soon as a motion for a new trial is filed the district court’s 
jurisdiction over the case is retained and continued. 

During the pendency of a motion for a new trial no 
appealable order is considered as having been rendered 
until the motion for a new trial is disposed of. 

In the light of the foregoing authorities, and for the 
reasons given in this opinion, the motion to dismiss the 
appeal filed by the defendant should be sustained. 

APPEAL DISMISSED. 


HAWKEYE CASUALTY COMPANY, A CORPORATION, APPELLANT, 


v. Joz H. STOKER ET AL., APPELLEES. 
48 N. W. 2d 623 


Filed June 22, 1951. No. 32948. 


1. Trial: Judgments. Under the Uniform Declaratory Judgments 
Act an issue of fact properly triable to a jury in an action at 
law may properly be submitted for determination by a jury in 
a declaratory judgment action. 

2. Automobiles. Under the laws of Iowa the registration certifi- 
cate of an automobile is prima facie evidence of ownership of 
the automobile. It may be overcome by other evidence. 

Under the laws of Iowa where an automobile is regis- 
tered in the name of one person and an issuable claim is made 
that the true ownership is in another the question of ownership 
is one of fact determinable by a jury. ‘ 

4. Trial. If an instruction is reasonably sufficient and not in- 
correct as to law or fact a party may not be heard to complain 
of its insufficiency or inadequacy in the absence of a request for 
a more specific instruction. 

5. Insurance. Before an insurer may make a defense of misrepre- 
sentation or breach of condition or warranty it must have 
seasonably tendered back the unearned premium and kept such 
tender good. 


6. An insurer has the right under a reservation of 
tights agreement to defend an insured without waiver of right 
or estoppel to defend against liability under a policy of 
insurance. : 

7. Where an insurer disclaims liability under an insur- 
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ance policy either on the ground that the policy is void or.that 
the policy does not furnish coverage it may not of right exact 
of the insured a reservation of rights agreement and thus 
become entitled to defend an action without waiver of or estoppel 
to assert nonliability under the policy. 
An insurer does not have the right without consent 
of the insured to retain control of the defense of an action 
indemnifiable under the apparent terms of an insurance policy 
and at the same time reserve the right to disclaim liability on 
the policy. 
Where an insurer denies liability for indemnity under 
an insurance policy on the ground that the policy is void or that 
the insured has breached a representation, warranty, or condi- 
tion the insured has the right to treat the denial as a breach 
of the contract by the insurer and to secure attorneys of his 
own choosing and on his own behalf defend an action. 
Where an insurer accepts the defense of an action under 
a reservation of rights agreement with the insured and thereafter 
but before disposition of the action which it has agreed to 
defend institutes action in which it unequivocally declares 
nonliability and invalidity of the policy and prays for judg- 
ment accordingly, the insured is freed from any obligation 
either under the policy or the reservation of rights agreement 
to allow the insurer to continue with the defense of the action. 
Under such circumstances the insurer waives its right 
to defend which leaves the insured free to defend the action in 
actual trial to judgment or in good faith make such a settlement 
as ordinary and reasonable prudence and caution might dictate 
as advisable. 
12. Attorney-and Client. Before a litigant may claim the right to 
have an attorney’s fee assessed in a case statutory authority or 
a uniform course of procedure must be found therefor. 
Section 44-359, R. S. 1948, permits of the allowance 
of attorney’s fees to parties designated who bring actions at 
law against the classes of insurers designated therein who are 
doing business in this state. 
A party not entitled at the time to maintain an action 
at law under section 44-359, R. S. 1943, is not entitled to have 
an attorney’s fee assessed under any of the terms of that 
statute. ; 


10. 


11. 


18. 


14. 


AppEAL from the district court for Douglas County: 
Jackson B. CHase and ARTHUR C. THOMSEN, JuDGES. Af- 
firmed in part, modified in part, and in part reversed. 
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Gross, Welch, Vinardi & Kauffman, and H. B. White, 
for appellant. 


Richard A. O’Connor, Cook & Cook, and McCormack 
& McCormack, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.taucu, JJ. 


YEAGER, J. 

This is an action instituted on August 10, 1949, by 
Hawkeye Casualty Company, a corporation, under the 
Uniform Declaratory Judgments Act of the State of 
Nebraska against Joe H. Stoker, Thelma I. Stoker, Leon- 
ard Bertelsen, Louis Bertelsen, Quentin Peterson, Helen 
Foreman, Delores Wahlstrom, Lila May Woodin, and 
Steven Hill, defendants, to have determined the liability 
of the plaintiff, if any, under a policy of liability insur- 
ance issued to the defendant Thelma I. Stoker. The 
Stokers are husband and wife. Plaintiff, in an orig- 
inal petition based on specific grounds, declared that 
there was no liability and prayed for an adjudication ac- 
cordingly. By amendment to the petition the plaintiff 
alleged additional specific grounds for nonliability under 
the policy and prayed for adjudication in conformity 
with the amendment. 

The case came to trial and certain issues of fact were 
submitted for determination to a jury. These issues 
were decided in favor of the defendants whereupon, 
among other things which will be considered later here- 
in, the court determined that there was liability under 
the policy and adjudicated accordingly. 

From this and the adjudication on the other questions 
and an order overruling a motion for new trial duly and 
timely filed the plaintiff has appealed. 

The factual situation out of which the action flows 
is substantially the following: The plaintiff is an Iowa 
corporation engaged in the business of issuing automo- 
bile liability insurance policies. The defendants Stoker 
are residents of Council Bluffs, Iowa. On August 21, 
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1947, the plaintiff issued to Thelma I. Stoker a standard 
automobile liability insurance policy covering a 1936 
Plymouth automobile. The policy contained what is 
commonly called an omnibus clause, that is a clause 
which extended the coverage of the policy to anyone 
using the automobile with the consent of the insured. 
This clause of course gave coverage to Joe H. Stoker 
when he was using the automobile with the consent of 
Thelma I. Stoker. 

On or about August 24, 1947, the defendant Joe H. 
Stoker was operating the insured automobile in Doug- 
las County, Nebraska, wherein with the automobile he 
had an accident. He promptly made report of the acci- 
dent to the plaintiff. 

The defendants Bertelsen, the defendant Peterson. and 
the defendant Helen Foreman, as a consequence of the 
accident, brought action against Joe H. Stoker for dam- 
ages. Leonard Bertelsen was joined as a defendant in 
the action instituted by Helen Foreman but that is of 
no importance here. The other named defendants ap- 
parently asserted claims for damages but also apparently 
did not institute actions. After commencement of the 
actions the plaintiff assumed their defense as was its 
duty if there was liability under the terms of the policy, 
and retained the law firm of Gross and Welch to repre- 
sent the defendants Stoker in the actions. 

On January 28, 1949, the plaintiff secured from Joe 
H. Stoker a reservation of rights agreement the effect 
of which was to permit the plaintiff to investigate and 
defend the actions against Joe H. Stoker without waiver 
of right to assert nonliability under the policy. Later 
and on May 23, 1949, the plaintiff secured a like reserva- 
tion of rights from both Joe H. Stoker and Thelma I. 
Stoker. 

The alleged ground of nonliability contained in the 
original petition is that by the terms of the policy there 
is no liability unless the insurance is written and carried 
in the name of the sole owner of the automobile. The 
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plaintiff says, and on this ground it seeks avoidance of 
liability and to avoid the policy, that Thelma I. Stoker 
was not the sole owner of the automobile but that on the 
contrary Joe H. Stoker was the owner. 

The alleged ground of nonliability contained in the 
amendment, which amendment was filed by leave of 
court January 19, 1950, is that the defendants Stoker 
violated and breached the cooperation clause of the 
policy, the important part of which insofar as this case 
is concerned is the following: “The insured shall not, 
except at his own cost, voluntarily make any payment, 
assume any obligation or incur any expense other than 
for such immediate medical and surgical relief to others 
as shall be imperative at the time of accident.” 

The substantial contention in this connection is that 
defendants Stoker made settlement and allowed judg- 
ments to be entered as follows: In favor of Quentin 
Peterson for $8,000, in favor of Louis Bertelsen for 
$5,000, and in favor of Leonard Bertelsen for $3,000, 
without the consent of plaintiff. 

These judgments were entered on October 4, 1949. 
In the case of Quentin Peterson v. Joe H. Stoker, the 
entry representing the settlement and judgment is as 
follows: “Jury waived, trial to the court, judgment for 
plaintiff in the sum of $8,000.00 and costs. Complete rec- 
ord waived.” The other two are the same except as to 
amounts of judgment. There was in the true sense no 
trial. No witness appears to have been sworn and no 
evidence was received. It clearly appears that the judg- 
ments were entered pursuant to agreement among the 
attorneys representing the parties and with consent of 
Joe H. Stoker. 

The defendants Bertelsen, the defendant Foreman, 
and the defendant Peterson were made parties to the 
action because of the fact that they had instituted action 
against Joe H. Stoker and to them the plaintiff would 
be required to respond in case the defendant Joe H. 
Stoker was liable in damages, of course within the limits 
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of the policy, which limits it may be well to state were 
for bodily injuries, $5,000 for each person with a maxi- 
mum of $10,000 for each accident and a maximum of 
$5,000 for property damage for each accident. 

The defendants have contested the action on various 
grounds. The first to be noted here is that the plaintiff 
was without right at the time this declaratory judgment 
action was instituted to maintain the action. This ques- 
tion was not presented to the district court. It there- 
fore will be passed without further consideration, ex- 
cept as it may be referred to later in determination of 
the character and quality of a declaratory judgment 
action, a determination made necessary by certain con- 
tentions of the plaintiff. The second is that the rule 
that the insured is required to have an insurable in- 
terest in the property insured has no applicability to 
indemnity policies. The third is that the question of 
whether or not Thelma I. Stoker was the sole owner 
of the automobile was one of fact and the fact having 
been determined by a jury favorable to her under proper 
instructions the finding is conclusive on that point. The 
fourth is that a provision in a policy forbidding the in- 
sured to settle claims without insurer’s consent is limited 
to cases where the insurer performs its contract to de- 
fend actions against the insured. The fifth is that in 
case an insurer claims a breach on the part of the in- 
sured of the cooperation clause of a policy, the insurer 
must show not only a breach but also that the breach 
operated to its prejudice. The sixth is that the plaintiff 
is estopped to assert a breach by the insured by its re- 
tention and failure to timely tender a refund of pre- 
miums. The tender of refund of premiums was not made 
until January 19, 1950. 

On the part of plaintiff, it was and is here contended 
that under the Uniform Declaratory Judgments Act it 
was not proper to submit the question of the ownership 
of the automobile to a jury as in a law action. It does 
not contend that the question of ownership was not a 
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question of fact presented for determination in the case 
nor that the court erred with regard to the burden of 
proof in this connection but it contends that the question 
of fact was not one properly submissible to a jury. The 
ground of the contention is that the action is sui generis 
and essentially equitable in character. 

It appears appropriate to consider first the questions 
presented under the Uniform Declaratory Judgments 
Act. The following are pertinent provisions of the act: 

“Courts of record within their respective jurisdic- 
tions shall have power to declare rights, status, and 
other legal relations whether or not further relief is 
or could be claimed. No action or proceeding shall be 
open to objection on the ground that a declaratory judg- 
ment or decree is prayed for. The declaration may be 
either affirmative or negative in form and effect; and 
such declarations shall have the force and effect of a 
final judgment or decree.” § 25-21,149, R. S. Supp., 
1949. 

“Any person interested under a deed, will, written 
contract or other writings constituting a contract, or 
whose rights, status or other legal relations are affected 
by a statute, municipal ordinance, contract or franchise, 
may have determined any question of construction or 
validity arising under the instrument, statute, ordinance, 
contract, or franchise and obtain a declaration of rights, 
status or other legal relations thereunder.” § 25-21,150, 
R. R. S. 1943. 

“A contract may be construed either before or after 
there has been a breach thereof.” § 25-21,151, R. R. S. 
1943. 

“The enumeration in sections 25-21,150, 25-21,151 and 
25-21,152 does not limit or restrict the exercise of the 
general powers conferred in section 25-21,149, in any 
proceeding where declaratory relief is sought, in which 
a judgment or decree will terminate the controversy 
or remove an uncertainty.” § 25-21,153, R. R. S. 1943. 
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“When a proceeding under this act involves the de- 
termination of an issue of fact, such issue may be tried 
and determined in the same manner as issues of fact are 
tried and determined in other civil actions in the court 
in which the proceeding is pending.” § 25-21,157, R. R. 
S. 1943. 

“This act is declared to be remedial; its purpose is 
to settle and to afford relief from uncertainty and in- 
security with respect to rights, status, and other legal 
relations; and is to be liberally construed and adminis- 
tered.” § 25-21,160, R. R. S. 1943. 

The action here was for a declaratory judgment after 
claimed breach and this the act specifically authorizes. 

An issue of fact as to whether or not Thelma I. Stoker 
was the sole owner of the automobile in question was 
presented by the petition. It is difficult to see how it 
may be said that it was improper under the act to sub- 
mit this question to a jury, especially in view of the pro- 
nouncement that the act is to be liberally construed and 
administered. The act by its terms has application both 
substantively and adjectively and we think that the pro- 
vision for liberal construction applies adjectively as 
well as substantively. See, 13 A. L. R. 2d 777 et seq.; 
Fidelity & Casualty Co. of New York v. Groth, 47 N. 
Y. S. 2d 68; Crollard v. Northern Ins. Co., 240 Mo. App. 
355, 200 S. W. 2d 375; Utica Mut. Ins. Co. v. Beers Chev- 
rolet Co., Inc., 250 App. Div. 348, 294 N. Y. S. 82; State 
ex rel. United States Fire Ins. Co. v. Terte, 351 Mo. 1089, 
176 S. W. 2d 25; American Employers Ins. Co. v. Went- 
worth, 90 N. H. 112, 5 A. 2d 265. 

The plaintiff contends that there was no question of 
ownership to be determined by a jury for the reason 
that on the trial it was conclusively shown that Thelma I. 
Stoker was not the sole owner. As to this, the automo- 
bile was registered in Iowa and the plaintiff agrees that 
the law of Iowa is applicable to this situation. It was 
there registered in the name of Thelma I. Stoker and 
had been so registered since 1940. 
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Under Iowa law the registration certificate of an auto- 
mobile is prima facie evidence of ownership of an auto- 
mobile which may be overcome by other evidence. 
Abraham v. Hartford Fire Ins. Co., 215 Iowa 1, 244 N. 
W. 675; Craddock v. Bickelhaupt, 227 Iowa 202, 288 N. 
W. 109, 1385 A. L. R. 474. 

The Iowa court in the Abraham case held that, where 
there was a dispute as to true ownership between one 
who claimed to be the owner and an insurance com- 
pany defending on the ground of lack of sole ownership 
against liability for loss on account of theft of the auto- 
mobile, the question of ownership was one of fact for a 
jury. 

That was a case where the claim was made by a person 
claiming ownership although the certificate of regis- 
tration was in another. In this case the automobile was 
registered in the name of Thelma I. Stoker and the plain- 
tiff contends that she was not the sole owner but that it 
was owned by Joe H. Stoker. 

The facts in this connection as disclosed by the record 
are that this automobile was purchased in 1940 by ex- 
change of another and with funds drawn from a joint 
bank account of the Stokers. It was registered by 
Thelma I. Stoker soon thereafter and it remained so 
registered up to and after the accident. It was used 
for the most part by her in business which she was con- 
ducting through the intervening years. She serviced it 
for the most part. It was used and serviced but little 
by Joe H. Stoker. On the trial Thelma I. Stoker testi- 
fied that the automobile belonged to her. Joe H. Stoker 
likewise testified. 

As against this the plaintiff had identified two state- 
ments, one signed by Joe H. Stoker and one by Thelma 
I. Stoker. The former was dated April 26, 1949, and 
the latter May 23, 1949. This one was signed in Council 
Bluffs, Iowa. It was substituted by the plaintiff for 
a like one the same in substance but unsatisfactory in 
form which had been signed the previous day. Each 
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of the statements contains a history of the acquisition of 
this automobile. 

The former contains the following: “On August 23, 
1947, when the car was involved in an accident on High- 
way #275, near Valley, Nebraska, the car did not have 
a mortgage or lien of any type against the car, and at 
that time I considered this car to be my own car.” 

The latter, near the end, contains the following: “In 
the purchase of any of the above mentioned cars, none 
of my money was used and I never considered myself 
the owner of any of these cars.” 

The Stokers respectively admitted the signing of the 
two documents. They however testified to the surround- 
ing facts and circumstances which together with their 
positive testimony as to ownership was sufficient to 
present to a jury a controverted question of fact as to 
ownership. 

What the Stokers testified to in relation to ownership 
notwithstanding the instruments introduced by the 
plaintiff was clearly admissible under Iowa law. 

In Abraham v. Hartford Fire Ins. Co., supra, the ques- 
tions of the knowledge of the content and effect of written 
instruments were brought into question. Speaking to 
that subject the court said: , 

“The appellant contends that the court erred in per- 
mitting appellee and her witnesses to testify in con- 
tradiction of the written statements made by the ap- 
pellee and in contradiction of the written transfer of 
the certificate of registration. 

“We do not think there is merit in the appellant’s con- 
tention at this point. The question was essentially one 
of fact as to whether or not the appellee was the un- 
conditional and sole owner of the automobile at the time 
the policy of insurance was written.” 

The conclusion reached is that there was no error in 
the submission of the question of ownership of the auto- 
mobile to a jury. 

The next question is that of whether or not the issue 
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was submitted under proper instructions. The plain- 
tiff contends it was not. 

The policy contains the following: “Except with respect 
to bailment lease, conditional sale, mortgage or other 
encumbrance the named insured is the sole owner of the 
automobile, except as herein stated: No exceptions.” 

The policy also contains the following: “By acceptance 
of this policy the named insured agrees that the state- 
ments in the declarations are his agreements and repre- 
sentations, that this policy is issued in reliance upon the 
truth of such representations and that this policy em- 
bodies all agreements existing between himself and the 
company or any of its agents relating to this insurance.” 

Particularly speaking the plaintiff contends that the 
instructions do not contain a sufficient and proper defi- 
nition of the term “sole owner.” 

In this connection it is to be observed that the plain- 
tiff submitted no proposed instruction in definition of 
“sole owner.” It follows therefore that if the definition 
of “sole owner” was reasonably sufficient and not in- 
correct the contention of plaintiff may not be sustained 
since if it desired a more specific definition of this 
issue it was its duty to make request therefor. Plumb 
v. Burnham, 151 Neb. 129, 36 N. W. 2d 612; In re Estate 
of Hunter, 151 Neb. 704, 39 N. W. 2d 418. 

Sole ownership was defined in instruction No. 9 as 
follows: “Sole ownership is defined to mean the person 
who holds the legal title to said motor vehicle and is in 
fact the actual, true and real owner of said motor ve- 
hicle.” This conforms well to the lexicographer’s defi- 
nition of “sole” and of “ownership.” 

In truth it appears that the plaintiff inconsistently 
urges that the term requires definition. It was used in 
the policy without definition and it becomes clear that 
plaintiff expected Thelma I. Stoker to understand its 
meaning without definition. It hardly seems reasonable 
to expect a less acute power of understanding on the 
part of the jury than of this laywoman. 
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The contention that the jury was not properly in- 
structed on the question of sole ownership is without 
merit. 

There is another reason why the defense of misrepre- 
sentation as to the ownership of the automobile is not 
available to the plaintiff. There was no tender of re- 
fund of unearned premiums made, as hereinbefore 
pointed out, until January 19, 1950. 

In Gosnell v. Camden Fire Ins. Assn. (Mo. App.), 
109 S. W. 2d 59, it was said: “Before a defendant may 
make such a defense as that of misrepresentation or 
breach of warranty, it must not only have pleaded the 
same but must have tendered back the unearned pre- 
miums and kept such tender good.” 

In Thomas v. American Automobile Underwriters 
Agency, Inc. (Mo. App.), 5 S. W. 2d 660, it was said: 
“It appears to be recognized as a general rule that a 
return of the premium is not essential to the avoidance 
of an insurance contract, nor is its mere retention a 
waiver, especially where the insured was guilty of fraud 
in obtaining the insurance. But the rule is otherwise 
where the ground of avoidance goes to the root of the 
whole insurance contract and avoids it from the be- 
ginning, so that no risk ever attached, and where there 
was no fraud in obtaining the insurance.” 

The general rule is stated in 45 C. J. S., Insurance, 
§ 716, p. 696, as follows: “Insurer is precluded from 
asserting a forfeiture where, after acquiring knowledge 
of the facts constituting a breach of condition, it has 
retained the unearned portion of the premium or has 
failed to return or tender it back with reasonable prompt- 
ness, especially where the nature of the breach or 
ground for forfeiture is of such character as to render 
the policy void from its inception * * *.” 

The conclusions arrived at effectually dispose of all 
matters presented by the petition before it was amended 
to include the contention that the terms of the policy 


478 NEBRASKA REPORTS [Vou. 154 
Hawkeye Casualty Co. v. Stoker 


were violated for failure of cooperation with the plain- 
tiff in defending actions for damages indemnifiable under 
the terms of the policy. 

It appears that it should be pointed out here that the 
claim of noncooperation came after settlement and the 
entry of judgment in the three actions which have been 
mentioned. No claim was made that the Stokers failed 
or refused to cooperate in any respect with regard to 
the defense of the actions on their merits or otherwise 
until after the commencement of this declaratory judg- 
ment action. This is made clear by exhibit No. 9, this 
being a letter dated September 20, 1949, from Leslie 
Husted to Richard A. O’Connor, attorney for the Stokers 
at the time the judgments were entered. 

The effect of this and the clear declaration of the peti- 
tion for declaratory judgment was to say that the policy 
was void and the Stokers had no insurance coverage 
since the policy was not issued to the true owner or, in 
the words of the policy, the “sole owner.” 

On the basis of this contention the plaintiff obtained 
from the Stokers the reservation of rights agreements 
which would permit it to defend without waiver of the 
right to assert that the policy was void and there was 
no coverage. 

Having concluded that the policy is not void and that 
there was coverage under the policy may the plaintiff 
be heard to say that there was noncooperation in the 
respects mentioned with regard to the defense of the 
actions on the part of the Stokers? 

- The plaintiff substantially contends that under the 
circumstances as shown by the record and the reservation 
of rights agreements it had the right to defend the actions 
and the Stokers were under obligation to allow them so 
to do, and that withdrawal from such defense on demand 
of the Stokers amounted to noncooperation on their part 
within the meaning of the policy; also that settlement 
and consent to judgment relieved it from liability. 

It is unquestionably true that with the consent of the 


VoL. 154] JANUARY TERM, 1951 479 
Hawkeye Casualty Co. v. Stoker 


Stokers the plaintiff had the right to defend these actions 
without waiver of right or estoppel to defend against 
liability under a policy of insurance. Rodenkirk v. 
State Farm Mutual Auto Ins. Co., 325 Ill. App. 421, 60 
N. E. 2d 269; McCann v. Iowa Mutual Liability Ins. Co., 
231 Iowa 509, 1 N. W. 2d 682; Wigington v. Ocean Acci- 
dent & Guarantee Corporation, 120 Neb. 162, 231 N. W. 
770; Myers v. Ocean Accident & Guarantee Corporation, 
99 F. 2d 485; Salonen v. Paanenen, 320 Mass. 568, 71 
N. E. 2d 227; Great American Indemnity Co. v. City of 
Corpus Christi (Tex. Civ. App.), 192 S. W. 2d 917. 
None of these cases and none cited and examined holds 
however that where an insurer disclaims liability under 
a policy of insurance either on the ground that the policy 
is void or that the policy does not furnish or afford 
coverage it may of right exact of the insured a reserva- 
tion of rights and thus become entitled to defend an 
action without waiver of or estoppel to assert nonlia- 
bility under the policy. The two cases cited last above, 
which appear in plaintiff’s brief, make this point clear. 
In Salonen v. Paanenen, supra, it was said: “We are 
not to be understood as holding that an insurer may 
reserve its rights to disclaim liability in a case and at 
the same time insist on retaining control of its defence.” 
In Great American Indemnity Co. v. City of Corpus 
Christi, supra, it was said: “The unequivocal denial of 
all liability to pay a loss under its insurance policy, in 
the absence of a special contract with the assured, dis- 
qualifies the insurance company from defending a suit 
against the assured for the recovery of damages which 
the insurance company says is not covered by its policy. 
The insurance company and the assured may enter into 
a special contract relating to the defense of a claim 
asserted against the assured by a third party, based upon 
the premise that the liability of the insurance company 
is doubtful or not admitted, but after an absolute and 
continued assertion of non-liability, the assured is not 
required to accept such a contract, American Fidelity & 
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Casualty Co. v. Williams, Tex. Civ. App., 34 S. W. 2d 
396, writ refused, and may treat the denial of liability 
as a breach of the insurance contract and proceed to 
defend the claim by securing the services of attorneys 
of its own selection, as was done by the City in this case.” 

The rule in this case appears to apply to the facts in the 
case at bar. The parties here had a special agreement 
(reservation of rights agreement) based upon the pre- 
mise that the liability of the insurance company was 
doubtful. Later however by its petition filed in the case 
at bar, and particularly paragraphs 11 and 12 and the 
prayer, the denial of liability became unequivocal. 

If therefore the case last quoted from is to be accepted 
as precedent for the determination herein it must be 
said that the Stokers had the right to treat the denial 
as a breach of the insurance contract and proceed to de- 
fend the claim by securing the services or an attorney 
of their own selection. 

The cases are numerous which hold that where an 
insurance company on the ground of nonliability repu- 
diates its obligation to defend, the insured has the right 
to make his own defense. Fullerton v. United States 
Casualty Co., 184 Iowa 219, 167 N. W. 700, 6 A. L. R. 
367; Rosenberg v. Maryland Casualty Co., 3 N. J. Misc. 
1132, 130 A. 726, (This case was affirmed without opinion 
by the Court of Errors and Appeals in 102 N. J. Law 724, 
132 A. 923.); Jaloff v. United Auto Indemnity Exchange, 
121 Or. 187, :253 P. 883; Jones v. Southern Surety Co., 
210 Iowa 61, 230 N. W. 381; Thomas Kilpatrick & Co. v. 
London Guarantee & Accident Co., 121 Neb. 354, 237 
N. W. 162; Socony-Vacuum Oil Co. v. Continental Cas- 
ualty Co. (Ohio App.), 67 N. E. 2d 836; American Fidelity 
& Casualty Co., Inc. v. Williams (Tex. Civ. App.), 34 
S. W. 2d 396. 

Under the singular facts of this case as shown by the 
record it appears that there are cogent reasons why the 
rule in Great American Indemnity Co. v. City of Corpus 
Christi, supra, should have application here. Here not 
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only did the insurer ultimately unequivocally deny lia- 
bility on the policy but it instituted action wherein it 
repudiated liability, which action was instituted against 
the Stokers by the attorneys who were representing 
them in the damage cases. 

In the very nature of things, after this happened, 
could it be expected of the Stokers that they would 
further entrust the defense of their damage cases to 
attorneys employed by the insurer after the insurer 
caused such attorneys to take a position directly opposed 
to their interests? 

We think not, especially in view of the following para- 
graphs from the sixth section of the Canons of Profes- 
sional Ethics adopted by this court on September 20, 
1937, the design of which canons was to guide the mem- 
bers of the legal profession and to protect the rights of 
litigants in their relations with legal representatives: 

“It is unprofessional to represent conflicting interests, 
except by express consent of all concerned given after 
a full disclosure of the facts. Within the meaning of 
this canon, a lawyer represents conflicting interests 
when, in behalf of one client, it is his duty to contend 
for that which duty to another client requires him to 
oppose. 

“The obligation to represent the client with undi- 
vided fidelity and not to divulge his secrets or confi- 
dences forbids also the subsequent acceptance of re- 
tainers or employment from others in matters adversely 
affecting any interest of the client with respect to which 
confidence has been reposed.” 

It is concluded that in this action the plaintiff may not 
be heard to say under the circumstances that the Stokers 
failed to cooperate in the defense of the damage actions 
by discharging the attorneys retained by the plaintiff 
and by retaining an attorney of their own choice to 
conduct the defense. 

The next contention to be considered is that of wheth- 
er or not under the circumstances the insurer is bound 
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by the judgments which were entered against Joe H. 
Stoker in the damage actions. 

In Fullerton v. United States Casualty Co., supra, an 
Iowa case, in considering this subject it was said: “We 
are cited to a clause of the contract to the effect that 
the right of the insured to maintain an action against 
the company is limited to cases of ‘loss actually sus- 
tained and paid in money in satisfaction of a judgment 
after trial of the issue,’ and it is said that the payment 
to Mrs. Jacobson by plaintiff was by way of a settlement, 
and not in satisfaction of a judgment. But this provision 
can avail the appellant nothing in this case. It repudi- 
ated its obligation to assume and carry the defense to 
final judgment; and, having abandoned the case, it left 
the assured at liberty to take up the defense and con- 
test the claim to final judgment, or, if so advised. to 
make the most favorable settlement possible.” 

In Jones v. Southern Surety Co., supra, an Iowa title 
insurance case, it was said: ‘Defendant refused to de- 
fend the cancellation suit. Thereby defendant neces- 
sarily waived its right, as well as violated its duty, to 
defend. By so violating its duty and waiving its right to 
defend, defendant authorized the insured to conduct 
the defense in good faith, and thereunder in good faith 
to make such a settlement as ordinary or reasonable 
prudence and caution might dictate to be advisable. and 
waived the right to demand prosecution of the action 
to final judgment.” 

In the case at bar there can be no question of good 
faith. There could be no question of good faith ex- 
cept as to the amount of the judgment. On this ques- 
tion the plaintiff made no substantial showing and it 
resisted the efforts of the defendants to show that the 
judgments were reasonable. 

In Thomas Kilpatrick & Co. v. London Guarantee & 
Accident Co., supra, this court said: ‘“An indemnity in- 
surance company obligated to defend suits against the 
insured, even if groundless, breaches its contract by a 
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denial of liability as to an accident and thereby releases 
the insured from an agreement in the policy not to settle 
any claim. In such a case, the insured is not compelled 
to go to trial and risk the hazard of a large judgment, 
but is justified in making a favorable settlement.” 

Socony-Vacuum Oil Co. v. Continental Casualty Co., 
supra, is a case defining the rights of an insured where 
in very much the same manner as here the insurer at 
first assumed the defense of actions and later as here 
denied liability. In the opinion it is said: “We con- 
clude, therefore, that Continental committed a breach of 
its obligations under the policy of indemnity insurance 
with the Oil Company by reason of its letter of August 
9, 1939, which necessitated ‘the Oil Company to act in 
its own defense with regard to the claim of Harper and 
that all reasonable expense thereby incurred would con- 
stitute the measure of damages suffered by it as a re- 
sult of such breach.” 

In American Fidelity & Casualty Co., Inc. v. Williams, 
supra, it was said: “It is a fundamental rule of the law " 
of contracts that, when one party repudiates the agree- 
‘ment and refuses to be bound by material obligations, 
the other party may accept such repudiation as final 
and is not required to further regard the obligations 
imposed upon him thereby.” 

Further in the opinion the following from 34 C. J., 
Judgments, § 1463, p. 1031, was quoted with approval: 
“Where a person who is responsible over, either by op- 
eration of law or express contract, to another for what- 
ever may be recovered in a suit against such other, 
- has notice of a suit against the latter and an opportunity 
to appear and defend, the judgment rendered in the ac- 
tion, if obtained without fraud, will be conclusive on him, 
whether he appeared or not.” 

It is concluded that, bad faith or fraud not appearing, . 
the Stokers were within their legal rights and were not 
acting in violation of any policy provision by which 
they were bound in making the settlements and per- 
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mitting and causing the judgments to be entered in the 
three actions for damages. 

On the same day that the decree was entered herein 
the defendants Bertelsen and the defendant Peterson 
filed a motion for an order taxing as part of the costs 
against the plaintiff an attorney’s fee for their attorneys. 
The motion was later amended but in a manner not im- 
portant here. 

Later the defendants Stoker filed a motion for an order 
taxing as a part of the costs an attorney’s fee for their 
attorney for service performed in this action. 

The transcript contains no ruling on the motion of the 
Stokers. It however does contain an order sustaining 
the motion of the other defendants and allowing a fee in 
the amount of $1,500. From this order the plaintiff has 
appealed. 

The apparent theory on which the fee was allowed 
was that it was proper under section 44-359, R. S. 1943, 
as follows: “In all cases where the beneficiary, or other 
person entitled thereto, brings an action at law upon 
any policy of life, accident, liability, sickness, guaranty, 
fidelity, or other insurance of a similar nature, or upon 
any certificate issued by a fraternal beneficiary associa- 
tion, against any company, person or association doing 
business in this state, the court, upon rendering judg- 
ment against such company, person or association, shall © 
allow the plaintiff a reasonable sum as an attorney’s 
fee in addition to the amount of his recovery, to be 
taxed as part of the costs. If such cause is appealed, the 
appellate court shall likewise allow a reasonable sum 
as an attorney’s fee for the appellate proceedings.” 

In resistance of the allowance the plaintiff says that 
the statutory provision has no application to a case of 
this kind, and further the policy being an Iowa contract 
it is controlled by the laws of Iowa which state has no 
law authorizing the assessment of attorney’s fees in 
actions involving liability under contracts of insurance. 

Passing for the moment the question of whether or 
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not the Iowa law is controlling in the premises, it is 
pointed out here that before a litigant may claim the 
right to have an attorney’s fee assessed in a case stat- 
utory authority or a uniform course of procedure must 
be found therefor. 

In Higgins v. Case Threshing Machine Co., 95 Neb. 
3, 144 N. W. 1037, it was said: “It is the practice in 
this state to allow the recovery of attorneys’ fees only 
in such cases as are provided for by law, or where the 
uniform course or procedure has been to allow such 
recovery. As a general rule of practice in this state, 
attorneys’ fees are allowed to the successful party in 
litigation only where such allowance is provided by 
statute.” This pronouncement was followed in State 
ex rel. Charvat v. Sagl, 119 Neb. 374, 229 N. W. 118; 
Voss v. Voss, 144 Neb. 819, 14 N. W. 2d 849; Shepard v. 
Shepard, 145 Neb. 12, 15 N. W. 2d 195. 

Attention has been directed to no uniform course of 
procedure for the allowance of attorney’s fees in cases 
such as this. The authority for allowance must there- 
fore be found, if indeed it may be found, in the statute. 

It will be observed that the statute does not limit the | 
right to allow attorney’s fees to actions arising out of 
contracts entered into in this state but extends to in- 
surers doing business in this state. The decisions al- 
ready referred to on the question of the authority to 
allow attorney’s fees make clear that the authority to 
allow attorney’s fees is procedural though in part con- 
trolled by statute. It would appear reasonable therefore 
to say that an allowance of attorney’s fees would be 
proper under this statute in a case otherwise contemplated 
by the statute on a sufficient showing that the company 
was doing business in this state. 

The record here however is insufficient upon which 
to determine whether or not this plaintiff within a legal 
sense was doing business in the State of Nebraska. It 
follows that this phase of the statute can avail these de- 
fendants nothing. 
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Turning again to the statute it is to be further ob- 
served that actions contemplated are those where the 
beneficiary or other person entitled thereto brings an 
action at law. 

As hereinbefore indicated the present action was under 
the Uniform Declaratory Judgments Act in part an ac- 
tion at law and properly so regarded by the district court. 

It was not however one wherein these defendants 
brought action as beneficiaries or as other persons en- 
titled to bring action at law on the policy. Undeniably 
the action was not brought by them or any of them. 

Even if it be said that their answers amounted to 
action against the plaintiff still no statute or decision of 
either the State of Iowa or of this state has been cited 
which grants these defendants the right to maintain in 
this case action which would authorize the allowance of 
a fee to their attorneys. To the phase of the case which 
amounted to a law action these defendants were neither 
necessary nor proper parties. That part of the action 
was between the plaintiff and the defendants Stoker. 

Furthermore the policy limits the right of commence- 
ment of action against the plaintiff by parties in the 
situation of these defendants as follows: 

“No action shall lie against the company unless, as 
a condition precedent thereto, the insured shall have 
fully complied with all the terms of this policy, nor un- 
til the amount of the insured’s obligation to pay shall 
have been finally determined either by judgment against 
the insured after actual trial or by written agreement 
of the insured, the claimant and the company. 

“Any person or organization or the legal representa- 
tive thereof who has secured such judgment or written 
agreement shall thereafter be entitled to recover under 
this policy to the extent of the insurance afforded by 
this policy. Nothing contained in this policy shall give 
any person or organization any right to join the company 
as a co-defendant in any action against the insured to 
determine the insured’s liability. 
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“Bankruptcy or insolvency of the insured or of the 
insured’s estate shall not relieve the company of any of 
its obligations hereunder.” 

While this policy provision appears to grant to these 
defendants a right to maintain action against the plain- 
tiff as judgment creditors of the defendants Stoker on 
failure of plaintiff to pay the judgments up to the limits 
of the policy it does not appear to grant them any rights — 
in this action. 

We conclude therefore that the court erred in taxing 
the attorney’s fee. 

The district court decreed that the plaintiff was in- 
debted to the defendants Stoker in the amount of $10,000, 
which is the maximum liability under the policy for 
personal injuries, and that such indebtedness was for 
the benefit of the defendants Bertelsen and the defend- 
ant Peterson. It was ordered that this amount be paid 
into court for distribution to these three defendants. 

We think the absolute requirement that this amount 
should be paid in to apply on these judgments is errone- 
ous. It should be paid in, conditioned upon the right 
of the plaintiff to show, if it-is able to do so, by appro- 
priate pleading herein and proper and sufficient proof 
that there is another party or are other parties who 
has or have in whole or in part priority over these three ' 
judgments and for failure so to do this amount is ordered 
to be distributed to the parties the court finds are en- 
titled thereto. 

To this extent the decree is modified. It is otherwise 
affirmed. 

The order allowing $1,500 as an attorney’s fee for the 
attorneys for the defendants Bertelsen and the defend- 
ant Peterson is reversed. Costs are taxed to the appel- 
lant. 

AFFIRMED IN PART, MODIFIED IN 
PART, AND IN PART REVERSED. 
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In RE EstaTE oF Haze, H. FEHRENKAMP, DECEASED. 


MyrtLe BAUER ET AL., APPELLANTS, V. CHAUNCEY 


HABIG, APPELLEE. 
48 N. W. 2d 421 


Filed June 22, 1951. No. 32993. 


Appeal and Error. Section 25-1315.03, R. R. S. 1948, vests the 
power here on appeal to review the action taken by the trial 
court in any action taken under section 25-1315.02, R. R. S. 1943, 
and to enter here the judgment in favor of the party who was 
entitled to the judgment in the trial court. 

Where a motion for a directed verdict at the close of 
all the evidence is overruled and the trial court gives no reason 
for its decision, and where the moving party appeals here and 
contends that there is no evidence in the record that would 
sustain a jury’s verdict on the issues presented, and the appellee 
claims that there is such evidence, the duty then rests upon the 
appellee to point out here the evidence upon which he relies to 
sustain the action taken by the trial court. 

Wills. A person who understands the nature of his acts, the 
extent of his property, the proposed disposition of it, and the 
natural objects of his bounty, is competent to make a will. 

It must appear that the witness in giving his or her 
opinion as to mental capacity must have in mind the quality of 
mental capacity essential to the making of a valid will, that is 
whether or not the testator understood the nature of the acts, 
knew the extent of the property, understood the proposed dispo- 
sition, and knew the objects of the bounty. 

The question of testamentary capacity relates ex- 
clusively to the time when the will was made, and although 
competent evidence of the testator’s condition of mind long 
before, closely approaching, and shortly after the time of its 
execution is admissible, it is received only to assist in revealing 
his state of mind at that time. 

Whether or not a testator was justified in making the 
provisions of a will is of no concern to the courts, provided the 
testator had the mental capacity to make a valid will. 

In a will contest on the ground of undue influence the 
burden is on the contestant to prove by a preponderance of 
the evidence (1) that the testator was a person who would be 
subject to such influence, (2) that there was opportunity to 
exercise such influence, (3) that there was a disposition to 
exercise such influence, and (4) that the result was the effect 
of such influence. 
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Undue influence cannot be inferred alone from motive 
or opportunity. There must be evidence, direct or circumstan- 
tial, to show that undue influence not only existed, but that it 
was exercised at the very time the will was executed. 

Mere suspicion, surmise, or conjecture is not enough 
to warrant a finding of undue influence. There must be a 
solid foundation of established facts upon which to rest an 
inference of its existence. 

There may be influences directing the will-maker’s 
attention to proper obligations which it might be thought ought 
to be satisfied by testamentary provisions. Such influences may 
be persuasive and effective, but, so long as not coercive,’ they are 
not undue. Circumstances often arise where such conduct is 
wholly justifiable. 

In order to invalidate a will, undue influence must be 
of such a character as to destroy the free agency of the testa- 
tor and substitute another person’s will for his own. 


In evaluating the testimony and proper inferences 
therefrom, it is not always possible to apply the evidence tending 
to establish improper influence which is referable to the will 
solely to one of the essential elements. It is permissible there- 
fore not to strive to separate each fact supported by evidence 
offered as proof of undue influence and allocate it under one or 
more of the four essential elements requisite to establish the 
exercise of undue influence, but to view the entire evidence 
offered by the contestants as proof of this issue and rest the 
decision upon whether or not the evidence as a whole is of such 
a substantial nature as to contain some proof of each of the 
essential elements, and to require that the issue of undue 
influence be submitted to and determined by a jury. 

In a will contest on the ground of mental incompe- 
tency and undue influence, if the evidence is insufficient to 
sustain a verdict upon either of such issues in favor of the 
contestants, then the trial court should withdraw both issues 
from the jury and direct a verdict. 
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Heard before Smumons, C. J., CarTER, MEssmore, 
YEAGER, CHAPPELL, WENKE, and BosLaueu, JJ. 


Simmons, C. J. 

This is a will contest. Issues were made and trial 
was had. At the close of all the evidence proponents 
moved that the jury be instructed to return a verdict in 
favor of proponents and to find that the will offered in 
evidence was the last will and testament of the de- 
ceased. The court overruled the motion and submitted 
the issues to the jury. The jury did not agree upon a 
verdict and was discharged. Thereupon the proponents 
moved for judgment in accordance with their motion 
for a directed verdict. The court overruled the motion. 
The proponents appeal from that order. We reverse 
the judgment of the trial court and remand the cause 
with directions. 

Contestant moves for a dismissal af: the appeal on 
the ground that the order entered by the trial court is 
not an appealable order under sections 25-1315.02 and 
25-1315.03, R. R. S. 1943. His contention is that section 
25-1315.03, R. R. S. 1943, authorizes an appeal only from 
an order entering judgment, or from an order granting 
or denying a new trial, and that no such order has been 
entered. 

Section 25-1315.02, R. R. S. 1943, provides: ‘‘When- 
ever a motion for a directed verdict made at the close 
of all the evidence is denied or for any reason is not 
granted, the court is deemed to have submitted the ac- 
tion to the jury subject to a later determination of the 
legal questions raised by the motion. * * * if a verdict 
was not returned such party, within ten days after the 
jury has been discharged, may move for judgment in 
accordance with his motion for a directed verdict. * * * 
If no verdict was returned the court may direct the entry 
of judgment as if the requested verdict had been directed 
or may order a new trial.” 

Section 25-1315.03, R. R. S. 1943, provides that ‘An 
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order entering judgment as provided in section 25- 
1315.02, or granting or denying a new trial, is an appeal- 
able order * * *.” 

Contestant’s position is that the statute authorizes 
an appeal from an order sustaining such a motion as 
was made here and entering judgment thereon but does 
not authorize an appeal from an order overruling the 
motion for a judgment. We find no merit in the con- 
tention. 

We had these sections before us in Krepcik v. Inter- 
state Transit Lines, 153 Neb. 98, 43 N. W. 2d 609, and 
there held: “Clearly section 25-1315.03, R. R. S. 1943, 
vests the power here on appeal to review the action 
taken by the trial court in any action taken under sec- 
tion 25-1315.02, R. R. S. 1943, and to enter here the judg- 
ment in favor of the party who was entitled to the judg- 
ment in the trial court.” (Emphasis supplied.) The 
appeal brings here all matters which were considered 
by the trial court and which were in effect determined 
by the trial court under section 25-1315.02, R. R. S. 1943. 

The order of the trial court overruling the motion 
determined the right of the proponents to a directed 
verdict. The question of the sufficiency of the evi- 
dence to sustain a verdict for contestant was determined. 
The order had the effect of granting a new trial although 
the specific granting of a new trial was not contained in 
the order. 

Accordingly we hold that the merits of the motion for 
a directed verdict are here for determination. See Lund 
v. Holbrook, 153 Neb. 706, 46 N. W. 2d 130. 

This brings us to the issues here presented in this 
case, which are whether or not there was evidence suffi- 
cient to take the questions of mental competence and 
undue influence to the jury. 

The contestant is Chauncey Habig, a brother of testa- 
trix. The will involved was executed on May 23, 1947. 

We summarize the evidence in the light most favor- 
able to the contestant, resolve controverted facts in his 
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favor, and give him the advantages of any reasonable 
inferences. In re Estate of Hunter, 151 Neb. 704, 39 
N. W. 2d 418. 

It appears from the evidence that testatrix and the 
contestant became residents of and resided in Grand 
Island for some 40 years before the execution of the will 
in question. Testatrix became a member of the Chris- 
tian Science Church and for years was a reader and 
organist in the church. She was a practitioner in the 
faith. Her death occurred on July 22, 1948. Her friends 
and close associates were members of that church. 

The contestant was not a member of testatrix’s church 
or of her particular faith. They had contacts but once or 
twice a year during the approximate 40-year period 
prior to 1946. 

Contestant and testatrix had a sister who was ill and 
a patient in a state institution from 1946 on. This sister 
had four children. One, a son, lost his life in World 
War II; the others lived in California. Contestant had 
five children, one of whom lived in Grand Island. Where 
the others lived does not appear in the record. 

Testatrix’s husband was also a member of the Chris- 
tian Science Church. They lived together for many 
years. Their lives were close. He did everything for 
her and, in the words of one witness, “spoiled her.” 
He died in February 1946. 

Testatrix was a woman of intelligence and refinement. 
Her interests were largely in her church. She journeyed 
to Boston and elsewhere on church and religious mat- 
ters. She is described, apparently as of her later years, 
as being 5 feet, 5 or 6 inches tall, and weighing 240 
pounds. 

Following the death of her husband she grieved much, 
cried often, was lonesome, did not like to be alone, and 
asked her friends to render many services for her. She 
became forgetful, would misplace things, and suspect 
her friends in some instances of taking her personal 
property, as the evidence shows without cause. She 
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became irritable and lost her temper at times. She drove 
a car habitually on the wrong side of the street, and 
on one occasion in March 1948, backed her car into an- 
other car. 

In 1947, she was relieved of her duties as organist at 
the church. Thereafter she attended church less fre- 
quently, particularly the Wednesday evening meetings. 
She enjoyed going to picture shows and would ask 
friends to accompany her. She would quite often fall 
asleep in shows, church, and elsewhere. In conversations 
she would change the subject apparently without cause. 
She complained that her friends had discarded her. Her 
health began to fail in 1946, but she continued active as 
a practitioner until the spring of 1948. She handled 
her own business affairs, except that she would ask 
friends to check bills for groceries, read meters, and 
deliver payments for current accounts. 

Following the death of her husband, her contacts with 
her brother became more frequent. He was often with 
her. The brother’s wife died in March 1947. Their con- 
tacts increased but because of his use of medicines and 
tobacco, he did not live with her although he was then 
living alone. 

In June 1946, testatrix executed a will in which she 
left bequests to several friends and to her church. She 
provided a sum for the benefit of her sister, made a 
bequest to contestant, her brother, and made a sub- 
stantial bequest and devise of her home to a Miss Tanger- 
man. She made Miss Tangerman a contingent benefi- 
ciary: of certain bequests. She named her as executrix 
of her will. 

It appears that for many years prior to the making 
of this will Miss Tangerman had been an attentive com- 
panion and friend, and had given much of time and serv- 
ice to testatrix. It appears also that Miss Tangerman 
in April 1947, because of other responsibilities, advised 
testatrix that she no longer could give of her time and 
energy to testatrix to the extent that she formerly had 
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done. A Miss Bauer, a friend of long standing, began to 
care actively for testatrix in the fall of 1946. Testatrix 
then called for and received the continued attention and 
services of Miss Bauer. 

In the May 23, 1947, will, testatrix made no changes 
in some of the bequests provided in the 1946 will, changed 
others, and in part made Miss Bauer contingent bene- 
ficiary. She provided a cash bequest to Miss Tanger- 
man, continued the bequest for the benefit of her sister, 
changed and increased the bequest to her brother, and 
devised her home to Miss Bauer. 

The same attorney prepared both wills. On all occa- 
sions testatrix came to his office unaccompanied. Be- 
fore the will in question was prepared, she consulted 
the lawyer on a number of occasions and told him of 
changes which she wanted made in the 1946 will. He 
prepared a proposed will. She took it away with her 
and several days later returned, approved the contents, 
and the final draft was prepared and executed. On or 
about the day she executed the will she told one of her 
friends that she was changing her will and remembering 
her friends, and asked that friend if she wanted to be 
remembered and was told that she did not. She left 
the will with her lawyer who retained it until her death. 
That the will was executed as provided by law is not 
challenged here. 

There is evidence that both before and after the execu- 
tion of the will in question, testatrix told contestant and 
others she had left all her property and also the home 
to him. This evidence will be referred to later in this 
opinion. 

There also is evidence that in the period after the 
execution of the will the characteristic actions of the 
testatrix became more noticeable. She suffered a speech 
difficulty beginning in July 1947, and later a paralysis 
of the throat. Her friends continued to help her. To- 
ward the last of her life, a lady, with whom contestant 
was keeping company, was called in to help as a practical 
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nurse and, at testatrix’s suggestion, contestant and the 
lady were married July 1, 1948, and thereafter assisted 
in caring for testatrix. 

Testatrix kept money and valuable jewelry about the 
home. In May 1948, Miss Tangerman consulted testa- 
trix’s lawyer and at his suggestion Miss Bauer and an- 
other took these valuables to the bank and placed them 
in testatrix’s safety box. It was done without testatrix’s 
knowledge. She did not approve. Contestant protested. 

The proponents bring this case here with the conten- 
tion that there is no evidence in the record that would 
sustain a verdict that the testatrix lacked sufficient 
mental capacity to make the will or that the will was 
the result of undue influence. The contestant here con- 
tends that the evidence is sufficient to sustain a verdict 
on either or both of those grounds. The trial court gave 
no reasons for its decision. This presents a situation 
analogous to that which we had in Greenberg v. Fire- 
man’s Fund Ins. Co., 150 Neb. 695, 35 N. W. 2d 772. Un- 
der these circumstances the proponents are not required 
to establish a negative. The duty rests upon the con- 
testant to point out the evidence here that he contends 
exists in the record and which he contends justifies the 
submission of either or both of these issues toa jury. The 
contestant here has undertaken to do that. 

Contestant cites the rule that “A person who under- 
stands the nature of his acts, the extent of his property, 
the proposed disposition of it, and the natural objects of 
his bounty, is competent to make a will.” In re Estate 
of Witte, 145 Neb. 295, 16 N. W. 2d 203, on rehearing, 
145 Neb. 305, 17 N. W. 2d 477. Contestant contends that 
there is an issue of fact based on the evidence as to each 
of these elements. 

Contestant contends that textatrix did not understand 
the nature of her act in making the will. Here con- 
testant relies upon the testimony of a nonexpert witness 
who was permitted to testify over objection that in her 
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opinion testatrix “didn’t know what she was doing” in 
making the will. 

The foundation evidence for this opinion is along the 
general lines of the characteristics of the testatrix here- 
inbefore recited. It does not in anywise meet the test 
that ‘“* * * it must appear that the witness in giving his 
or her opinion as to mental capacity must have in mind 
the quality of mental capacity essential to the making of 
a valid will, that is whether or not the testator under- 
stood the nature of the acts, knew the extent of the 
property, understood the proposed disposition, and knew 
the objects of the bounty.” In re Estate of Witte, supra. 

As in the Witte case so here this witness gave her 
opinion without anything to indicate that she was in- 
formed as to the qualities of mind constituting mental 
capacity to make a will. As we held there so we hold 
here that the opinion of this witness has no weight as 
evidence in determining the question here. 

Contestant contends that there is evidence that tes- 
tatrix did not know the extent of her property. Testa- 
trix provided in her will for a number of cash bequests, 
specific bequests of other personal property, and devised 
her home specifically. The will indicates a full knowl- 
edge of her property. In addition to specific items she 
had cash, bank and building and loan accounts, insur- 
ance, and bonds. There was a debt secured by mort- 
gage on the home. ‘Contestant argues that as of the 
date of her death there were not sufficient assets to pay 
the expenses of her last illness, and probate, the mort- 
gage, and specific bequests. We need examine this con- 
tention no further than to point out that assets as of 
the date of death do not establish assets as of the date of 
the will. In addition to this fact is the testimony on 
recross-examination by contestant of the attorney who 
drew the will that to his recollection testatrix at the 
time the will was being prepared had sufficient property 
to pay the mortgage and specific bequests. 

It is also argued that testatrix had cash, credits, and 


VoL. 154] JANUARY TERM, 1951 497 


In re Estate of Fehrenkamp 


deposits sufficient to pay the mortgage on her home 
and did not do so. Obviously that is not sufficient to 
establish mental incompetency. 

It is further pointed out that the witness who ex- 
pressed the opinion last above discussed also was asked 
if testatrix knew the extent of her property and an- 
swered, “That I just couldn’ say. I wouldn’t believe 
she did.” For the reasons above given the opinion has 
no weight in determining the issue presented here. 

Contestant contends that there is evidence, sufficient 
to go to the jury, that testatrix did not understand the 
disposition she was making of her property. Reliance 
is made upon the contestant’s testimony that testatrix 
told him several times “* * * she had left everything to 
me”; that she “indicated” that to him in 1946, and said 
in 1948, “I have left everything to you.” The date of the 
1948 statement is not fixed but connecting it with other 
evidence this statement appears to have been made about 
July 1, when testatrix was asking contestant to marry 
so that he and his wife could move in and help care for 
testatrix. There also is evidence of another witness that 
testatrix said in the first part of 1947, right after con- 
testant’s wife died, that contestant was all “* * * she had 
left and everything was his that she had.” The con- 
testant’s wife died March 4, 1947. It is apparent that 
two of these statements were made prior to the execu- 
tion of the contested will on May 23, 1947, and one long 
after, when there was discord in testatrix’s home be- 
tween contestant and the friends of testatrix. 

The evidence here is that testatrix knew the con- 
tents of her will when it was executed. “The question 
of testamentary capacity relates exclusively to the time 
when the will was made, and although competent evi- 
dence of the testator’s condition of mind long before, 
closely approaching, and shortly after the time of its 
execution is admissible, it is received only to assist in 
revealing his state of mind at that time.” In re Estate of 

Inda, 146 Neb. 179, 19 N. W. 2d 37. The statements 
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here made do not go to her knowledge of the disposition 
made of her property at the time the will was executed. 

Contestant contends there is evidence that the testatrix 
did not know the natural objects of her bounty. The 
will itself is the best answer to that contention. She gave 
bequests to her brother (the contestant); she provided 
for her sister (and there is no indication of financial 
needs of the sister); she did not provide for nieces and 
nephews. The will shows a pattern of a desire to com- 
pensate for services and kindnesses to testatrix. With 
the exception of one nephew, there is no showing that 
the paths of the nieces and nephews ever met those of the 
testatrix. There is no showing of any indication of a 
reason for a bequest to that nephew. We know of no 
rule of law that requires bequests to relatives and are 
cited to none. Nor do we know of any rule that requires 
a testator to mention all relatives in a will. Whether 
or not testatrix was justified in making the provisions 
of the will which she did is of no concern to the courts, 
provided she had the mental capacity to make a valid 
will. The evidence is ample to sustain her mental 
capacity to do so. We find no evidence of mental in- 
capacity at the time the will was executed sufficient to 
sustain a verdict of a lack of testamentary capacity. See 
In re Estate of Thomason, 144 Neb. 300, 13 N. W. 2d 141. 

This brings us to the question of whether or not there 
was evidence sufficient to take the case to the jury on 
the issue of undue influence. On this question the rules 
are: 

“In a will contest on the ground of undue influence 
the burden is on the contestant to prove by a preponder- 
ance of the evidence (1) that the testator was a person 
who would be subject to such influence, (2) that there 
was opportunity to exercise such influence, (3) that 
there was a disposition to exercise such influence, and 
(4) that the result was the effect of such influence.” 

“Undue influence cannot be inferred alone from mo- 
tive or opportunity. There must be some evidence, 
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direct or circumstantial, to show that undue influence 
not only existed, but that it was exercised at the very 
time the will was executed.” 

“Mere suspicion, surmise, or conjecture is not enough 
to warrant a finding of undue influence. There must 
be a solid foundation of established facts upon which 
to rest an inference of its existence. This proposition 
applies with peculiar force when the result of drawing 
such an inference is to destroy the effect of a written 
instrument prepared with deliberation and signed and 
attested with all the formalities required’ by law for 
the execution of a will.” 

“There may be influences directing the will-maker’s 
attention to proper obligations which it might be thought 
ought to be satisfied by testamentary provisions. Such 
influences may be persuasive and effective, but, so long 
as not coercive, they are not undue. Circumstances 
often arise where such conduct is wholly justifiable.” 
In re Estate of Thompson, .153 Neb. 375, 44 N. W. 2d 814. 

Contestant contends that testatrix was at the time 
of making the will “susceptible to influence” and relies 
upon the testimony hereinbefore recited and in particular 
upon the changes made in the 1947 will, when contrasted 
with the 1946 will, to show that she was influenced by 
the changing events, friends, and conditions, and upon 
one witness who testified that she could be influenced 
in her decisions. The rule, however, is: “In order to 
invalidate a will, undue influence must be of such a 
character as to destroy the free agency of the testator 
and substitute another person’s will for his own.” In 
re Estate of Heineman, 144 Neb. 442, 13 N. W. 2d 569. 

We find no evidence and are cited to none which would 
sustain a finding that testatrix was susceptible to in- 
fluence to the extent that another person’s will could be 
substituted for her own. There is ample evidence that 
such could not be done, such as the repeated efforts of 
friends to have testatrix take her brother into her home. 

The evidence shows ample opportunity by several 
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beneficiaries, including Miss Bauer, to exercise undue 
influence. 

Contestant contends that the evidence shows a dis- 
position of Miss Bauer to exercise undue influence. Here 
reference is made to testimony of Miss Bauer which 
shows only that she was insistent on carrying out the 
wishes of testatrix in paying accounts when testatrix 
was ill. Reference also is made to the taking of money 
and valuables to a place of safekeeping shortly before 
testatrix’s death. This was done on the advice of testa- 
trix’s lawyer. It was obviously to conserve the estate. 
This evidence does not tend to show undue influence at 
the time the will was executed. 

Contestant contends that the fact that the second will 
reduced materially the benefits to Miss Tangerman and 
that Miss Bauer became a substantial beneficiary under 
the second will, shows a disposition of Miss Bauer to 
exercise undue influence. Concededly those things are 
results which might follow undue influence, but there 
is an absence of a solid foundation of established facts 
upon which such an inference can be based. 

Contestant contends that the result appears to be the 
result of undue influence. The argument here is from 
result to suspected cause. 

We recognized in the case of In re Estate of Bainbridge, 
151 Neb. 142, 36 N. W. 2d 625, that “In evaluating the 
testimony and proper inferences therefrom, it is not 
always possible to apply the evidence tending to estab- 
lish improper influence which is referable to the will 
solely to one of the essential elements. * * * It is per- 
missible therefore not to strive to separate each fact 
supported by evidence offered as proof of .undue in- 
fluence and allocate it under one or more of the four 
essential elements requisite to establish the exercise of 
undue influence, but to view the entire evidence offered 
by the contestants as proof of this issue and rest the 
decision upon whether or not the evidence as a whole is 
of such a substantial nature as to contain some proof of 
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each of the essential elements, and to require that the 
issue of undue influence be submitted to and determined 
by a jury.” 

Whether we view this record as to each of the elements 
or as a whole, the fact remains that there is an absence 
of a solid foundation of established facts upon which to 
rest an inference of undue influence. There is mere 
suspicion, surmise, and disappointment. These are not 
enough to support a verdict of undue influence. 

The rule is: ‘In a will contest on the ground of men- 
tal incompetency and undue influence, if the evidence 
is insufficient to sustain a verdict upon either of such 
issues in favor of the contestants, then the trial court 
should withdraw both issues from the jury and direct a 
verdict.” In re Estate of Scoville, 149 Neb. 415, 31 N. 
W. 2d 284. 

Pursuant to section 25-1315.03, R. R. S. 1943, the judg- 
ment of the trial court is reversed and the cause is re- 
manded with directions to sustain proponents’ motion 
made at the close of all the evidence and to enter judg- 
ment in accord therewith in favor of proponents. 

REVERSED AND REMANDED WITH DIRECTIONS. 


EMMERT A. TRUMAN, APPELLANT, V. HERBERT H. Hann, 


WarDEN OF NEBRASKA STATE PENITENTIARY, APPELLEE. 
48 N. W. 2d 418 


Filed June 22, 1951. No. 33018. 


1. Habeas Corpus. In a petition for a writ of habeas corpus if 
relator sets forth facts which, if true, would entitle him to dis- 
charge then the writ is a matter of right and relator should be 
produced and a hearing held thereon to determine questions of 
fact presented; but if relator shows by the facts alleged in his 
petition for the writ that he is not entitled to relief then the writ 
should be denied. 

Habeas corpus is a collateral and not a direct pro- 

ceeding when regarded as a means of attack upon a judgment 
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sentencing a defendant and cannot be used as a substitute for 

a writ of error. 

In order to release a person from a sentence of im- 

prisonment by habeas corpus it must appear that the sentence 

was absolutely void. It will not lie to discharge a person from 

a sentence of penal servitude when the court imposing the sen- 

tence had jurisdiction of the offense, had jurisdiction of the per- 

son of the defendant, and if the sentence was within the power 
of the court to impose. 

The regularity of the proceedings leading up to the 
sentence in a criminal case cannot be inquired into on an appli- 
cation for a writ of habeas corpus. If the court had jurisdic- 
tion of the defendant and the authority to try the charge against 
him, its action can be assailed only in a direct proceeding. 

5. Constitutional Law. A constitutional right may be forfeited in 
criminal as well as civil cases by the failure to make timely 
assertion of the right before a tribunal having jurisdiction to 
determine it. : 


APPEAL from the district court for Lancaster County: 
Joun L. Potk, Jupce. Affirmed. 


Emmert A. Truman, pro se. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for appellee. 


Heard before Stmmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


WENKE, J. 

Emmert A. Truman filed this action in the district 
court for Lancaster County against Herbert H. Hann as 
Warden of the Nebraska State Penitentiary. The pur- 
pose thereof is to obtain the issuance of a writ of habeas 
corpus in order to have determined whether or not peti- 
tioner is being unlawfully held in the penitentiary. 

The district court found that the petition failed to 
allege facts sufficient to state grounds for the issuance 
of a writ. It therefore denied the request and dismissed 
the action. Petitioner thereupon filed a motion asking 
the court to reconsider his petition and from the over- 
ruling thereof took this appeal. 
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For convenience in writing this opinion we shall refer 
to Emmert A. Truman as the petitioner. 

Petitioner was sentenced and committed to the Ne- 
braska State Penitentiary for a period of six years pur- 
suant to his conviction by the district court for Lan- 
caster County of the crime of rape. His conviction and 
sentence were, on error proceedings to this court, af- 
firmed. See Truman v. State, 153 Neb. 247, 44 N. W. 
2d 317. Petitioner is being held in the penitentiary pur- 
suant to this commitment. 

“In a petition for a writ of habeas corpus, if relator 
sets forth facts which, if true, would entitle him to dis- 
charge, then the writ is a matter of right and relator 
should be produced and a hearing held thereon to de- 
termine questions of fact presented, but if relator shows 
by the facts alleged in his petition for the writ that he 
is not entitled to relief, then the writ should be denied.” 
In re Application of Dunn, 150 Neb. 669, 35 N. W. 2d 
673. 

As a basis for requesting that the writ be issued the 
petitioner alleged as follows: 

“He was arrested in Osage County Oklahoma Jan. 
9, 1950 for contributing to juvenile delinquency, in the 
instant case, and for another charge, removing mort- 
gaged property, which was without evidence, and was 
dismissed. The arresting officer had no warrant for his 
arrest. Your petitioner waived extradition from Okla- 
homa on the aforementioned charge of contributing to 
juvenile delinquency, and removing mortgaged property. 
After being returned to Nebraska your petitioner was 
not permitted to obtain or talk to an attorney in his de- 
fense, prior to his appearance before Judge Fisher Jan. 
13, 1950 for contributing to juvenile delinquency. Upon 
telling Judge Fisher he wished to consult an attorney 
your petitioner was told, if he entered a plea of not 
guilty he could change his plea to guilty, after consulting 
an attorney, if he so wished. However; after entering a 
plea of not guilty he was returned to jail and not permit- 
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ted to change his plea to guilty, on contributing to juve- 
nile delinquency, but, was held several days, then told by 
a county official, that if he would sign a statement he 
would be allowed to change plea. After signing the 
said statement on or about Jan. 24, 1950 he was returned 
to jail and held several more days, then was charged 
with Statutory Rape. The contributing charge was drop- 
ped, as was the removing mortgaged property charge, 
thus by so doing, the state did not allow him due process 
of the law. The state obtained legal custody of your 
petitioner through false, and unlawful pretenses, the 
arresting officer had no authority to arrest your peti- 
tioner, because he had no warrant. Your petitioner was 
returned to Nebraska on a lesser charge, in the instant 
case than the one he was tried and convicted on. Your 
petitioner was induced to sign a statement, which was 
used as evidence to obtain a conviction on Statutory 
Rape, which said charge was not filed until the state 
had obtained the aforementioned statement, through 
false pretenses and deception. 

“The county attorney’s office with-held a statement 
given by the prosecutrix Jan. 13, 1950, which completely 
exhonerated (exonerated) your petitioner of Statutory 
Rape. 

“The state refused to subpoena some witnesses ordered 
by and essential to the defense of your petitioner, how- 
ever, he was not told, prior to the time he was called to 
testify, that he would not be allowed these witnesses. 

“Your petitioner further alleges, because of contradic- 
tory evidence and testimony there was insufficient evi- 
dence to establish any substantial basis for the claim of 
‘previous chastity’ made by the prosecutrix, at the trial 
for the said cause. 

“Your petitioner further alleges, the court violated his 
rights by recessing and allowing the jury to retire to 
their respective homes or associate with the public, 
after all evidence both for and against him had been 
submitted. The jury should have been instructed forth- 
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with and ordered to reach a verdict, before being al- 
lowed to disband and talk to anyone outside the court. 

“Your petitioner further alleges, the court erred in not 
properly instructing the jury, before ordering them to 
retire and reach a verdict, they were not instructed, 
that, they could recommend leniency, or, that the mini- 
mum sentence, for the said offense, was three years. 

“Your petitioner further alleges, since his conviction, 
he has learned a witness for the defense, with-held evi- 
dence in his favor, because, said witness: had been 
threatened with prosecution if the said witness did not 
cooperate fully with the state. 

“Your petitioner further alleges, because of incompe- 
tant (incompetent) or uninterested representation by 
court appointed attorneys, his motion for a new trial and 
his timely appeal to the Nebraska Supreme Court failed 
to obtain a new trial, he further alleges he has obtained 
new information, bearing directly on the previous 
chastity of the prosecutrix and other issuable material 
facts.” 

Habeas corpus is a collateral and not a direct pro- 
ceeding when regarded as a means of attack upon a 
judgment sentencing a defendant and cannot be used 
as a substitute for a writ of error. In re Havlik, 45 Neb. 
747, 64 N. W. 234; Michaelson v. Beemer, 72 Neb. 761, 
101 N. W. 1007; Hulbert v. Fenton, 115 Neb. 818, 215 
N. W. 104; In re Carbino, 117 Neb. 107, 219 N. W. 846; 
Alexander v. O’Grady, 137 Neb. 645, 290 N. W. 718; Hawk 
v. Olson, 146 Neb. 875, 22 N. W. 2d 136; Jackson v. 
Olson, 146 Neb. 885, 22 N. W. 2d 124, 165 A. L. R. 932; 
In re Application of Bruno, 153 Neb. 445, 45 N. W. 2d 
178. 

In order to release a person from a sentence of im- 
prisonment by habeas corpus it must appear that the 
sentence was absolutely void. It will not lie to discharge 
a person from a sentence of penal servitude when the 
court imposing the sentence had jurisdiction of the of- 
fense, had jurisdiction of the person of the defendant, 
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and the sentence was within the power of the court to 
impose. See Hulbert v. Fenton, supra; In re Carbino, 
supra; Alexander v. O’Grady, supra; Hawk v. Olson, 
supra; Jackson v. Olson, supra; In re Application of 
Dunn, supra. 

“The regularity of the proceedings leading up to the 
sentence in a criminal case cannot be inquired into on 
an application for a writ of habeas corpus. If the court 
had jurisdiction of the defendant and the authority to 
try the charge against him, its action can be assailed only 
in a direct proceeding.” In re Application of Carper, 144 
Neb. 623, 14 N. W. 2d 225. See, also, Hawk v. Olson, 
supra; Jackson v. Olson, supra. 

“A constitutional right may be forfeited in criminal 
as well as civil cases by the failure to make timely as- 
sertion of the right before a tribunal having jurisdiction 
to determine it.” Hawk v. Olson, supra. See, also, 
Jackson v. Olson, supra. 

Applying these principles to the facts pleaded we find 
the trial court was correct in refusing to issue the writ. 

AFFIRMED. 


Marion A. DANNER, APPELLEE, V. WILLIAM H. WALTERS, 


APPELLANT. 
48 N. W. 2d 635 


Filed June 29, 1951. No. 32937. 


1. Evidence: Trial. Physical facts may not be accepted as a matter 
of law or as ground for refusal to submit a case to a jury as 
against the testimony of witnesses on a controverted question 
of fact, unless they are demonstrable to a degree that reasonable 
minds cannot disagree as to their existence, and unless the 
results flowing therefrom are demonstrable to the same degree 
agreeable to the known and immutable laws of physics, mechan- 
ics, or mathematics. 

2. Trial: Appeal and Error. Where there is a reasonable dispute 
as to the pertinent physical facts, the conclusions to be drawn 
therefrom are for the jury, and a verdict based thereon will not 
be disturbed unless clearly wrong. 
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8. Evidence: Appeal and Error. Where evidence is objected to 
which is substantially identical with evidence admitted and not 
objected to, prejudicial error will not lie. 

4. Evidence: Trial. A witness may describe the marks that he 
observed near the place of an accident. The inference to be 
drawn from the testimony regarding such tire marks or Beretches 

- is solely the province of the jury. 

5. Trial. An instruction, which correctly advises the jury that the 
plaintiff must prove all the material elements of his case by a 
preponderance of the evidence and that if it fails to so establish 
any one of them the verdict should be for the defendant, is not 
erroneous in that it fails to inform the jury as to what their 
verdict should be if the evidence was evenly balanced. 

6. Trial: Appeal and Error. Instructions are to be considered to- 

gether, to the end that they may be properly understood, and, 

if as a whole they fairly state the law applicable to the evi- 
dence when so construed, error cannot be predicated on the 
giving thereof. 
: A judgment will not be set aside because a 
more accurate statement of the law might have been made than 
that contained in certain instructions, when from a consideration 

of the instructions as a whole no prejudicial error appears. 

8. Evidence: Appeal and Error. Where erroneous evidence is ad- 
mitted by a court, and in the instructions to the jury such 
evidence is withdrawn by the court from their consideration, 
such withdrawal by the court ordinarily cures the error com- 
mitted in the admission of the evidence. 

Where evidence improperly received is after- 

wards stricken out and expressly withdrawn from the considera- 

tion of the jury, the error involved in its reception is ordinarily 
cured. 


AppgaL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JupGcE. Affirmed. 


Gross, Welch, Vinardi & Kauffman, and Harry A. Hall, 
for appellant. 


Wear & Boland, Van Pelt, Marti & O’Gara, Warren K. 
Dalton, and Robert D. McNutt, for appellee. 


Heard before Simmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


MEssMoRrE, J. 
This is an action at law brought by the plaintiff, 
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Marion A. Danner, against the defendant, William H. 
Walters, to recover property damage to a truck owned by 
the plaintiff and driven by his brother Richard Danner, 
as a result of a collision between the truck and an auto- 
mobile owned and operated by the defendant. The de- 
fendant filed an answer and counterclaim seeking dam- 
ages for personal injuries sustained by him as a result of 
the collision, and for his and his wife’s medical expenses. 
The case was tried to a jury which returned a verdict 
in favor of the plaintiff and assessed the amount of 
the plaintiff’s recovery in the sum of $2,900. Judgment 
was entered on the verdict. The defendant’s motion 
for a new trial was overruled, and the defendant appeals. 

For convenience we will refer to the parties as orig- 
inally designated in the district court, and will refer 
to Richard Danner as the truck driver. 

The defendant contends the trial court committed 

reversible error in determining that the evidence, in- 
cluding the physical facts, was sufficient to sustain the 
verdict and judgment for the plaintiff, and in refusing to 
grant the defendant a new trial for insufficiency of the 
evidence to sustain the verdict: 
- Where a verdict is assailed for the reason that the 
record discloses that there is not sufficient evidence to 
support it, in an investigation of that character it becomes 
the duty of the appellate court to analyze the testimony 
of the witnesses and the physical facts in connection 
therewith. 

It appears from the record that the plaintiff is en- 
gaged in the trucking business and is the owner of a 
1946 Diamond T tractor, and trailer of the approximate 
length of 28 feet. The outside of the trailer part of the 
unit is 8 feet in width. This truck was in good mechan- 
ical condition, equipped with vacuum brakes over hy- 
draulic that work on the ten wheels of the vehicle, six 
in the front part thereof and four in the back. The 
weight of the truck empty is 13,000 pounds. The plain- 
tiff’s brother Richard Danner, employed by the plain- 
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tiff, left Pomeroy, Iowa, enroute to Blackwell, Oklahoma, 
with a load of oats weighing ten tons, at 8 a. m., on 
April 19, 1949. The day was clear and the pavement 
dry. Prior to the accident which occurred at approxi- 
mately 2 p. m., the same day, he was proceeding on U. 
S. Highway No. 6 to Lincoln. This highway runs north 
and south along the east side of Gretna where there is a 
sweeping curve which turns to the right or west through 
the edge of Gretna. The pavement on the curve slants 
from the south to the north. The highway at this point 
is 20 feet in width, and the shoulders on each side there- 
of are 4 feet wide. On the south side of the curve, 2 
or 3 feet from the pavement, is a wire-fence guardrail 
which runs almost completely around the curve a dis- 
tance of 600 feet. Before arriving at the scene of the 
accident the truck driver maintained a speed of 35 
miles an hour and was proceeding on his own side of the 
highway. Down the embankment on the south side 
of the highway there was a fire burning which, due to 
the wind blowing toward the north, caused the high- 
way to be covered with dense smoke. The truck driver 
saw the smoke when he was at a distance of 150 feet 
from it. He was driving in fourth and low-ratio gear 
which gives more power and reduces the speed. He 
took his foot off of the gas and entered into the smoke 
at a speed of approximately 25 miles an hour. The truck 
was equipped with a large red light on the back of the 
trailer. When he proceeded a distance of approximately 
5 feet or so into the smoke it thinned out a little and 
he saw a car which was in the smoke “astraddle of the 
black center line” of the highway which he could see, 
at a distance of approximately 20 feet from him. He 
applied his brakes and the car, which later developed to 
be the car owned and operated by the defendant, struck 
the truck a foot or a foot and one-half inside of its left 
front corner. He testified that half of the defendant’s 
car was over the center line of the pavement. He was 
unable to see whether or not the defendant turned his 
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car in either direction. The left front wheel of the truck 
was 2 feet from the center line of the highway when the 
defendant’s car struck the truck. Defendant’s car was 
proceeding at about 50 miles an hour. The left front 
wheel of the truck was knocked off. The truck, after 
being struck, made a 45-degree turn to the south side 
of the highway, went through the guardrail, and down 
the embankment into the bottom of the ditch and rested 
on its side with the wheels tipped up. 

A witness, driving her daughter from Omaha to Lin- 
coln to attend the University of Nebraska after the 
Easter vacation, testified that they followed the truck 
_for a distance of 10 miles. The truck was traveling at 
a rate of speed of 35 miles an hour, which speed was 
maintained as was also their speed. The truck was on 
its own right side of the highway proceeding south. 
When they proceeded toward the curve they came to 
an oil station on the west side of the highway, endeavored 
to pass the truck by increasing their speed, and pulled 
up along side of it. They then saw a cloud of smoke 
and the driver, looking into the rear-view mirror to see 
if anyone was behind them, slowed the car and pulled 
in behind the truck, and proceeded to follow it. She 
believed she saw a red light flash as the truck proceeded 
into the smoke where it disappeared from her view. 
She was about 30 feet behind the truck at that time. 
She drove into the smoke and had proceeded a short 
distance when she saw the rear part of the truck go 
over the embankment on the south side of the road. She 
stopped her car and went across the highway to the left 
or south side. The truck was lying in the bottom of the 
ditch with the tractor wheels turned toward the high- 
way. The trailer part was turned just the opposite. 
She estimated that the truck had proceeded possibly 
12 feet into the smoke. She was unable to see the truck 
when she was in the smoke. She was driving blind, and 
was concerned as to whether or not she was on her own 
right side of the highway. Her evidence was corrobo- 
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rated by that of her daughter who was riding with her 
and seated to her right. 

The defendant’s evidence is to the effect that he was 
employed by Crane & Company, a Massachusetts cor- 
poration engaged in the manufacture of paper, with his 
headquarters at Kansas City, Missouri. The State of 
Nebraska constituted a part of his territory. He had 
been in Lincoln and called on a customer. He left Lin- 
coln with his wife, who was accompanying him on the 
trip, to go to Omaha to call on some customers there. 
They left Lincoln in a 1948 Chevrolet coupe owned and 
operated by the defendant. After they had proceeded 
on U. S. Highway No. 6 along side of Gretna and had 
gotten over the top of a hill and started down a slight 
grade, defendant noticed smoke which was about a block 
and a half ahead of him. He estimated the curve started 
300 or 400 feet from what is designated as the Lincoln 
end of the guardrail. The smoke was dense, white in 
color with a sort of yellow tinge, and looked to him to 
be very thick. He was proceeding on the right side of 
the highway intending to negotiate the curve turning 
to the left to proceed north on U. S. Highway No. 6, 
thence on to Omaha.. He was traveling at a rate of speed 
of 25 miles an hour when passing the Chrysler-Plymouth 
garage at Gretna, and continued that speed to within a 
distance of 35 to 40 feet from the smoke on the highway. 
He then slowed his car down and remarked to his wife 
that no one was tending the fire. He shifted the car 
into second gear and was then proceeding at a rate of 
speed of 5 or 10 miles an hour. After he approached 
the smoke and had passed a few wisps of it he pulled as 
far as he could over to the right side of the highway 
and was then about 5 to 7 feet away from the dense part 
of the smoke when he saw the plaintiff’s truck. He 
noticed the guardrail, and estimated the accident hap- 
pened at a point about 400 feet past the starting of the 
guardrail to the west. He could see the top of the hood, 
the bumper, the lights, and the fenders of the truck 
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which was on defendant’s side of the highway and 
coming toward his car. He could not estimate the speed 
of the truck, but it loomed up in front of him all at once. 
The left front part of the truck hit the left front section 
of his car. This was the extent of the defendant’s testi- 
mony with reference to the accident. 

Defendant’s wife testified to substantially the same 
set of facts with this variation: That there was a crest 
of a hill when the defendant slowed down his car to 
enable them to see what they were getting into, and the 
defendant had pulled over to the right side of the high- 
way as far as he could go. As they were approaching the 
smoke she saw the lower part of the truck loom up 
ahead of their car, and the truck was on the defendant’s 
side of the highway. The left side of the truck seemed 
to be heading straight for the middle or left side of the 
defendant’s car. She estimated they were 5 or 6 feet 
from the smoke when the truck came out of it. She 
knew the truck was going to strike their car and the 
next thing she knew somebody was trying to open the 
door of their car. 

It appears from the record that two days after the 
accident, on April 21, 1949, the defendant’s wife, in a 
statement taken by a court reporter, stated that when 
she saw the truck it was over on its own side of the 
road, and that she could see the truck when they entered 
the bank of smoke. She stated they “were going 45 
miles an hour but I wouldn’t even know what the speed 
was when we were hit, it all happened so fast. In fact, 
if I had been driving I would have paid more attention.” 

The defendant gave a statement on the same date in 
which he stated he was going about 50 miles an hour 
when he noticed the smoke, and slowed down to 40 miles 
an hour. He did not see the truck until they collided. 
He had just entered the smoke at the time the accident 
happened, and could not have been in the smoke a dis- 
tance of more than 10 yards. 

The defendant and his wife could not remember the 
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interview in the hospital on April 21st. Each of them 
was in a semiconscious condition when the statements 
were made, and the condition of each was dangerous. 
They were under the influence of morphine and other 
opiates. 

A witness who was traveling out of Lincoln on the 
same highway arrived at the scene of the accident 
shortly thereafter. He saw the defendant’s car, the 
back end of which was protruding through the guard- 
rail fence. It was sitting at a right angle to the pave- 
ment with the front of the car 2 or 3 feet on the pave- 
ment. The truck was lying on its side in the ditch, 
headed west. This witness testified that he saw a mark 
which started about 2 feet on the north side of the center 
line of the highway, 20 to 25 feet in length, or approxi- 
mately the width of the pavement, which indicated 
that the pavement had been torn by a sharp object. 
The direction of these marks was from the north side of 
the highway at a 45-degree angle to the south side of 
the highway and proceeded to a large opening in the 
guardrail fence which was adjacent to the position of the 
truck which was in the ditch. This mark continued 
south across and off of the pavement. There was also 
a mark in the dirt on the south shoulder through the 
hole in the guardrail fence. The Chevrolet was sitting 
about 15 feet to the east of the larger hole in the guard- 
rail fence. The tire marks on the north side of the pave- 
ment were about 10 feet west of the Chevrolet. There 
was some broken glass in front of the Chevrolet. 

The witness who was riding with her mother in the 
car that followed the truck testified she heard a loud 
crash, and when they had gotten out of the smoke the 
defendant’s car was sitting in a perpendicular angle to 
the black center line of the highway, the guardrail fence 
had been flattened, and the back wheels of the defend- 
ant’s car were resting on this fence. She testified to 
seeing tire marks on the left or north side of the highway 
leading toward Omaha. These tire marks went across 
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the pavement at a 50-degree angle. She observed some 
chip marks which started on the north side of the pave- 
ment and seemed to run toward the south, the same as 
the tire marks. 

Nebraska Safety Patrol officers who arrived at the 
scene of the accident about 2:30 p. m. testified to see- 
ing some scratches running in the direction of the Chev- 
rolet car, which started 1 foot 11 inches from the center 
line on the defendant’s side of the pavement and ran 
back to the Chevrolet a distance of 8 or 10 feet. 

A witness who arrived at the scene of the accident to 
furnish tow-in service testified that he observed a mark 
about 2 feet from the center line of the highway on the 
defendant’s side thereof, which indicated to him that 
that was the place where the wheel of the truck was 
knocked off and the axle of the truck fell. This mark 
gradually faded out on the highway. He noticed no tire 
marks in the direction of the defendant’s car. 

Other evidence has to do with the position and con- 
dition of the parties after the accident, the severity of 
the injuries suffered, the expert medical testimony with 
reference thereto, the expenses incurred by the defend- 
ant in such respect, and the fair and reasonable value of 
the vehicles before and after the accident. 

It is the rule in this jurisdiction that physical facts may 
not be accepted as a matter of law or as a ground for 
refusal to submit a case to a jury as against the testimony 
of witnesses on a controverted fact question, unless they 
are demonstrable to a degree that reasonable minds 
cannot disagree concerning their existence, and unless 
results flowing therefrom are demonstrable to the same 
degree agreeable to the known and immutable laws of 
physics, mechanics, or mathematics. See, Jones v. Union 
P. R. R. Co., 141 Neb. 112, 2 N. W. 2d 624; Riekes v. 
Schantz, 144 Neb. 150, 12 N. W. 2d 766; Pruitt v. Lin- 
coln City Lines, 147 Neb. 204, 22 N. W. 2d 651; Rueger 
v. Hawks, 150 Neb. 834, 36 N. W. 2d 236. 

The following authority is also pertinent to the instant 
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case: “ ‘Where, however, there is a reasonable dispute 
as to the pertinent physical facts, the conclusions to be 
drawn therefrom are for the jury, and a verdict based 
thereon will not be disturbed unless clearly wrong.’” 
Rueger v. Hawks, supra. See, also, Moore v. Krejci, 
139 Neb. 562, 297 N. W. 913; Pruitt v. Lincoln City Lines, 
supra. 

We conclude the foregoing assignment of error of the 
defendant cannot be sustained. 

The defendant contends the trial court committed re- 
versible error in admitting over objection of the de- 
fendant, testimony of a safety patrolman that he made 
no arrest at the scene of the accident. The safety patrol- 
man testified that a form was filled out in accordance 
with the information obtained at the scene of the acci- 
dent and that page 2 of this form or report showed that 
both vehicle drivers were driving straight ahead. With- 
out objection, he testified there was. nothing to indicate 
a violation on the part of the truck driver. He was 
asked whether or not he indicated on the report that 
the truck was doing anything improper in passing the 
other car. Objection was made and sustained. He was 
then asked if he made any arrests. This question was 
objected to and overruled. He answered that he made no 
arrests. 

We believe the admission of the evidence complained 
of was error, however, it was error without prejudice. 
Where evidence is objected to which is substantially 
identical with evidence admitted and not objected to, 
prejudicial error will not lie. See Olmstead v. City of 
Red Cloud, 86 Neb. 528, 125 N. W. 1101. 

The defendant contends that the trial court committed 
reversible error in excluding the testimony of a safety 
patrol officer as to where the point of impact between the 
two vehicles occurred. 

This patrolman arrived at the scene of the accident 
approximately half an hour after it occurred. He gave 
evidence as to the tracks or other marks made by the 
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truck and the defendant’s car, what he observed with 
reference to the same, and other circumstances surround- 
ing the accident which he was in a position to know and 
testify about. He testified that he investigated about 
50 to 100 accidents a year, gathered evidence, and made 
reports of the accidents to the state. He did not take 
measurements on all accidents. He was asked, from his 
experience as a traffic investigator, where the point of 
impact between the two vehicles occurred, to which 
there was an objection which was sustained, and an 
offer to prove that if the witness were permitted to 
testify he would say that the approximate point of im- 
pact was 1 foot 11 inches south and east of the center 
line of the pavement. The offer to prove was objected 
to and the objection sustained. 

One of the objections most frequently raised against 
the admission of expert opinion testimony is that the 
opinion offered invades the province of the jury. This 
objection is indeed the basis of the general rule of evi- 
dence that the testimony of witnesses must be confined 
to concrete facts perceived by the use of their senses as 
distinguished from opinions and conclusions deducible 
from evidentiary facts. In many cases it is asserted as a 
broad general rule, often assumed to be an inflexible 
rule of law, that while an expert may be permitted to 
express his opinion, or even his belief, he cannot give 
his opinion upon the precise or ultimate fact in issue 
before the jury, which must be determined by it. See, 
20 Am. Jur., Evidence, § 782, p. 653, and cases cited under 
note 16 thereof; Neal v. Missouri P. Ry. Co., 98 Neb. 460, 
153 N. W. 492; Gross v. Omaha & C. B. Street Ry. Co., 
96 Neb. 390, 147 N. W. 1121, L. R. A. 1915A 742. 

A witness may describe the marks that he has ob- 
served near the place of an accident. The inference to 
be drawn from the testimony regarding such tire marks, 
skid marks, or scratches is solely the province of the 
jury. See Thornbury v. Maley, — lowa —, 45 N. W. 2d 
576, and cases cited therein. 
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The physical facts from which this question was to 
be answered were all presented to the jury. The issue 
did not call for the opinion of an expert. The jury was 
as competent to decide from the facts the point at which 
the impact took place as was the officer. We find no 
reversible error in the ruling of the trial court as con- 
tended for by the defendant. 

The defendant contends the trial court failed to in- 
form the jury on the burden of proof as to whom the 
verdict should go in the event that the evidence was 
equally balanced, or in the event that the evidence pre- 
ponderated in favor of the defendant, relying on Fitz- 
simons v. Frey, 153 Neb. 124, 43 N. W. 2d 531, and Ficke 
v. Gibson, 153 Neb. 478, 45 N. W. 2d 436. 

In Kristufek v. Rapp, ante p. 343, 47 N. W. 2d 923, 
this court said: “An instruction, which correctly ad- 
vises the jury that plaintiff must prove all the material 
elements of his case by a preponderance of the evidence 
and that if it fails to so establish any one of them the 
verdict should be for the defendant, is not erroneous in 
that it fails to inform the jury as to what their verdict 
should be if the evidence was evenly balanced.” 

The instruction on the burden of proof complained of 
in the instant case is very similar to the instruction on 
the same subject complained of in Kristufek v. Rapp, 
supra. In substance the instruction says that the plain- 
tiff must prove all of the material elements of his case 
by a preponderance of the evidence, and that if he fails 
to so establish any one of them by a preponderence of 
the evidence, the verdict should be for the defendant. 
It is the plain import of the instruction that if the evi-- 
dence is evenly balanced the verdict shall be for the 
defendant. On this assignment of error Kristufek v. 
Rapp, supra, is decisive. 

While the defendant complains of other instructions 
given by the trial court, from an examination of these 
instructions and considering the instructions as a whole 
we conclude that the same are sufficient and adequate 
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to properly inform the jury of the matters complained 
of by the defendant, and the assignment of error with 
reference thereto is without merit. 

Instructions are to be considered together, to the end 
that they may be properly understood, and, if as a whole 
they fairly state the law applicable to the evidence when 
so construed, error cannot be predicated on the giving 
thereof. See, Gallagher v. Law, 135 Neb. 381, 281 N. 
W. 806; Blanchard v. Lawson, 148 Neb. 299, 27 N. W. 
2d 217; In re Estate of Wahl, 151 Neb. 812, 39 N. W. 2d 783. 

A judgment will not be set aside because a more ac- 
curate statement of the law might have been made than 
that contained in certain instructions, when from a con- 
sideration of the instructions as a whole no prejudicial 
error appears. See, Wright v. Cameron, 148 Neb. 292, 
27 N. W. 2d 226; Pauli v. State, 151 Neb. 385, 37 N. W. 
2d 717. 

The defendant contends that the trial court committed 
prejudicial error in permitting the plaintiff, over objec- 
tions, to introduce evidence that the employer of the de- 
fendant paid him compensation, also paid his doctor bills, 
medical bills, and other expenses. 

The plaintiffs position is that within the contemplation 
of section 48-118, R. S. 1943, the defendant-counterclaim- 
ant was obligated to make his employer a party for the 
reason that the employer paid him compensation and 
also paid his doctor bills, medical bills, and other ex- 
penses, therefore the employer must be made a party to 
the suit for the purpose of reimbursement under the 
right of subrogation provided for in this section of the 
statutes. The plaintiff moved to dismiss the first cause 
of action alleged in the counterclaim principally for the 
noncompliance with section 48-118, R. S. 1943, which mo- 
tion was overruled. 

The Workmen’s Compensation Act recognizes common- 
law liability of third persons for negligent injury to 
employees. See Tralle v. Hartman Furniture & Carpet 
Co., 116 Neb. 418, 217 N. W. 952. 
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Section 48-118, R. S. 1943, has been held to be for 
the benefit of the employer, so that he might recover 
from a third party, who negligently injured his employee, 
the amount he was required to pay by the compensation 
statute. See Oliver v. Nelson, 128 Neb. 160, 258 N. W. 
69. 

The employer of the defendant is not involved in this 
tort action for damages, and the only right that could 
accrue, insofar as this case is concerned, to the benefit 
of the employer would be the right of subrogation for 
compensation paid by it to its employee as provided for 
in section 48-118, R. S. 1943. 

We are not required, in the state of the record, to 
pass upon the question as to whether or not the de- 
fendant-counterclaimant should have made his employer 
a party or was required to do so under section 48-118, 
R. S. 1943. While we believe the admission of the evi- 
dence complained of by the defendant was error, it was 
error without prejudice. The trial court withdrew its 
consideration from the jury. The trial court, in an in- 
struction on the measure of damages, stated: “If you 
find for the defendant you will not make any deduction 
for any amount of wages advanced to the defendant by 
his employer or any payments made for medical or 
hospital expense by the latter.” 

In this connection the following authorities are ap- 
plicable. 

Where erroneous evidence is admitted by a court and 
in the instructions to the jury such evidence is with- 
drawn by the court from their consideration, such with- 
drawal by the court ordinarily cures the error committed 
in the admission of the evidence. See American Building 
& Loan Assn. v. Mordock, 39 Neb. 413, 58 N. W. 107. 

Where evidence improperly received is afterwards 
stricken out and expressly withdrawn from the con- 
sideration of the jury, the error involved in its reception 
is ordinarily cured. See, Bush v. James, 152 Neb. 189, 
40 N. W. 2d 667; Conley v. Hays, 153 Neb. 733, 45 N. W. 
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2d 900; Kuhlman v. Farmers Union Co-Operative Assn., 
152 Neb. 597, 42 N. W. 2d 182; Nelson v. Jenkins, 42 Neb. 
133, 60 N. W. 311. 
For the reasons given in this opinion, the judgment 
entered on the verdict by the trial court is affirmed. 
AFFIRMED. 


Etua Loris BizE, APPELLEE, v. David BIZE, APPELLANT. 
48 N. W. 2d 649 


Filed June 29, 1951. No. 32961. 


1. Divorce. The decree of a district court in a divorce action, in- 
sofar as a minor child is concerned, is never final in the sense 
that it cannot be changed but is subject to review at any time 
in the light of changing circumstances. 


2. The district court has a continuing power, after decree 
of divorce, alimony, and child support has been granted, to 
review and revise the provisions of child support at its subse- 
quent terms on petition of either of the parties. 

3. An application to modify the terms of a decree of 


divorce is not an independent proceeding. It is not the com- 
mencement of an action. It is simply a proceeding supplementary 
or auxiliary to an action in which certain matters theretofore 
determined are by the very terms of the statute subject to 
modification. 

4. Courts. Courts of general jurisdiction have the inherent power 
to do all things necessary for the proper administration of justice 
and equity within the scope of their jurisdiction. 

5. Parent and Child. When the custody of minor children is in- 
volved their custody is to be determined by the best interests of 
the children with due regard for the superior rights of fit, 
proper, and suitable parents. 


APPEAL from the district court for Lancaster County: 
Ra.rpH P. WItson, Jupce. Reversed and remanded with 
directions. 


Max Kier and Charles Bocken, for appellant. 


Towle, Young & Mattson, and Roy A. Sheaff, for ap- 
pellee. 
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YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


WENKE, J. 

This is an appeal from an order of the district court 
for Lancaster County which continued the custody of 
the parties’ minor son, Dale Bize, with the mother, but 
which increased the amount the father is to pay for the 
child’s support and fixed the terms upon which such 
custody is conditioned. 

Chronologically the sequence of events in this case is 
as follows: Originally Ella Lois Bize, who is now Ella Lois 
Bize Pegram, having married B. J. Pegram on May 13, 
1949, brought this action for divorce in the district court 
for Lancaster County; on July 5, 1944, she was granted 
an absolute divorce from her husband, the defendant 
David Bize; this decree found that both parties were 
fit and proper persons to be entrusted with the custody 
of their minor children but awarded their custody to the 
plaintiff, the mother; the children are David Bize, a son, 
who was then 17 years of age and Dale Bize, a son, who 
was then 11 years of age; to help support these children 
the father was directed to pay the sum of $50 a month; 
and the custody awarded the plaintiff was conditioned 
that she should not remove either of the children from 
the State of Nebraska unless authorized to do so by the 
court or consented to by the father. 

Appeal was taken to this court from the decree of 
July 5, 1944. Insofar as the decree appealed from re- 
lated to awarding the custody of these minor children 
to the mother and the allowance made for their support, 
it was affirmed. See Bize v. Bize, 145 Neb. 722, 18 N. 
W. 2d 75. 

The son David Bize entered the military service of 
his country on March 18, 1945. Subsequent thereto, on 
October 15, 1945, the district court ordered the father 
to pay $40 a month, effective as of October 5, 1945, for 
the support of the minor son Dale. 


522 NEBRASKA REPORTS [Vou. 154 


Bize v. Bize 


On January 9, 1947, plaintiff filed her petition in this 
action asking for an increase in the amount allowed for 
child support. This application was based on the fact 
that David had returned from the military service on 
September 28, 1946, and also because of an increase in 
the cost of living. To this petition the defendant filed an 
answer and cross-petition. Therein he set forth that 
David would soon be 21 years of age and was self-sup- 
porting. He also asked that he be given the custody of 
Dale because the plaintiff was not giving him proper 
supervision or providing him with proper living condi- 
tions and, because thereof, he was becoming a delin- 
quent. Hearing on this petition and cross-petition was 
commenced on March 12, 1947, but, after one witness 
had testified, the hearing was continued. 

On November 16, 1949, the plaintiff filed another peti- 
tion in which she asked for an increased allowance for 
Dale. This application was based on the fact that Dale 
desired to and was attending a military academy and 
also on the increased cost of living. After having filed 
a special appearance and demurrer thereto, both of which 
were overruled, the defendant filed a supplemental an- 
swer and cross-petition. Therein he asked that he be 
given the custody of Dale. The grounds for a change 
in custody were the same as in his previous cross-peti- 
tion filed herein. Hearing on these applications by the 
plaintiff was commenced on March 18, 1950. The court 
considered it a continuation of the hearing of March 
12, 1947. On April 12, 1950, decree was entered which 
modified the previous orders of the court relating to the 
son Dale and provided that Dale’s custody was to remain 
with the plaintiff but conditioned as follows: That he is 
not to be taken outside the jurisdiction of the state except 
that he may be permitted to continue his schooling at 
Wentworth Military Academy located at Lexington, Mis- 
souri; that during his vacations Dale may stay with his 
father as much as he chooses but shall stay with him for 
a period of not less than two days at least twice during 
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each month while not attending school but that during 
such periods he shall not be required to stay with his 
father at nights unless he chooses to do so; that if, on these 
occasions, he stays with his father for a period of a week 
or more at any one time that then the amount herein 
ordered paid by the father for the son’s support is to be 
proportionately reduced; and that either parent may 
visit the son while he is attending school. It also pro- 
vides, effective April 5, 1950, that the defendant is to 
pay $80 a month for the son’s support and education. 

Defendant filed a motion for new trial and has ap- 
pealed from the overruling thereof. 

For the purpose of writing this opinion we shall refer 
to the parties here as they appeared in the action in 
the district court, that is, to Ella Lois Bize as plaintiff 
and to David Bize as defendant. 

The first contention made by the defendant is that the 
court erred in denying his special appearance and in 
overruling his demurrer directed to the plaintiff's sec- 
ond petition for modification of the decree, which peti- 
tion was filed on November 16, 1949. This contention 
is based on the proposition that another action was 
pending between these same parties on the same cause 
of action by reason of the first petition filed by the 
plaintiff for that purpose on January 9, 1947, which ap- 
plication remained undisposed of. 

Section 42-312, R. S. 1943, provides: “If the circum- 
stances of the parties shall change, or it shall be to the 
best interests of the children, the court may afterwards 
from time to time on its own motion or on the petition 
of either parent revise or alter, to any extent, the decree 
so far as it concerns the care, custody and maintenance 
of the children or any of them.” 

“The decree of a district court in a divorce action in- 
sofar as a minor child is concerned is never final in the 
sense that it cannot be changed but is subject to review 
at any time in the light of changing conditions.” Miller 
v. Miller, 153 Neb. 890, 46 N. W. 2d 618. 


‘\ 
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The district court has a continuing power, after de- 
cree of divorce, alimony, and child support has been 
granted, to review and revise the provisions of child 
support at its subsequent terms on petition of either of 
the parties. See Miller v. Miller, supra. 

“An application to modify the terms of a decree of 
divorce is not an independent proceeding. It is not the 
commencement of an action. It is simply a proceeding 
supplementary or auxiliary to an action in which cer- 
tain matters theretofore determined are by the very 
terms of the statute subject to modification.” Miller 
v. Miller, supra. 

“Courts of general jurisdiction have the inherent 
power to do all things necessary for the proper ad- 
ministration of justice and equity within the scope of 
their jurisdiction.” Miller v. Miller, supra. 

From the foregoing authorities it is apparent that no 
other action was commenced between the parties here- 
to by reason of the petition filed by plaintiff on Jan- 
uary 9, 1947, seeking to have the court modify its pre- 
vious order as to child support. It was all part of the 
same action over which the court had continuing juris- 
diction. We find the contention to be without merit. 

Before discussing the factual situation we think it 
advisable to set out one other applicable principle in 
addition to those already set forth, namely: When the 
custody of minor children is involved their custody is 
to be determined by the best interests of the children 
with due regard for the superior rights of fit, proper, 
and suitable parents. See, Gorsuch v. Gorsuch, on re- 
hearing, 143 Neb. 578, 11 N. W. 2d 456; Hodges v. Hodges, 
ante p. 178, 47 N. W. 2d 361; McNamee v. McNamee, 
ante p. 212, 47 N. W. 2d 383. 

Since the trial court in its decree of July 5, 1944, found 
both parents to be fit and proper persons to be entrusted 
with the custody of their children we shall discuss only 
those events that have taken place since then which 
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relate to the issue of who should now be given the cus- 
tody of the minor son Dale. 

Dale was born on October 11, 1932. At the time his 
custody was awarded to the plaintiff by the decree of 
July 5, 1944, he was 11 years of age. In December 1946 
Dale got into trouble and was brought before the ju- 
venile authorities. He was found to be a delinquent and 
placed on probation to Frank Chase. Mr. Chase directed 
Dale to report to him every other Saturday. This he 
failed to do. Dale was again in trouble and brought be- 
fore the juvenile authorities in March 1947. 

On September 28, 1946, David, the parties’ other minor 
son, had returned from serving in the military services 
of his country. In view of David’s return the plaintiff, 
on January 9, 1947, filed a petition herein. The purpose 
of filing the petition was to obtain an increase in the 
amount defendant was being required to pay for the 
children’s support. Defendant filed an answer and cross- 
petition thereto asking, among other things, that he be 
given the custody of Dale. On March 12, 1947, a hear- 
ing was had on this petition and cross-petition. After 
one witness had testified the hearing was continued and 
Dale, who was then being held in the detention home, 
was permitted to go home with his father. Dale was 
to stay with his father for a week, which he did, after 
which he returned to his mother with whom he had 
been placed on probation. Nothing further was done 
about the continuation of this hearing until after the 
plaintiff filed a second petition to increase the amount 
of the support defendant was being required to pay. 
This second petition was filed on November 16, 1949. 

Dale was again in trouble and brought before the 
juvenile authorities in November 1947. He was again 
placed on probation with his mother. 

In September 1949 plaintiff entered Dale in Wentworth 
Military Academy located at Lexington, Missouri. She 
did so without authorization from the court or consent 
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of defendant. This was contrary to the provisions of 
the decree of July 5, 1944. 

It appears that Dale likes attending the academy very 
much and that he is getting along very nicely. At the 
hearing in March 1950 he expressed the desire that he 
would like to continue to attend the academy as he felt 
he had been and would be materially benefited thereby. 

On November 16, 1949, plaintiff filed her second peti- 
tion which has already been referred to. In this peti- 
tion she asked for an increase in the amount that defend- 
ant should be required to pay for Dale’s support and 
education. Defendant filed an answer and cross-peti- 
tion thereto wherein he again asked for Dale’s custody. 
After hearing thereon the trial court entered the order 
from which this appeal was taken. 

The record shows that defendant is a fit person to be 
_ entrusted with the custody of his son Dale, particularly 
so in view of the fact that he is now remarried and has a 
home in which the boy can stay. However, whether or 
not he is a proper or suitable person to have such custody 
the record leaves much doubt. His only apparent effort 
to get such custody awarded to him has been whenever 
plaintiff has made application for an increased allowance. 
His failure to force a further hearing after the continu- 
ation of the hearing on March 12, 1947, at a time when 
his son was in trouble, shows a rather indifferent attitude 
on his part. 

It appears from the record that Dale was in rather 
serious trouble during the period from December 1946 
to November 1947, while in the custody of plaintiff, 
although nothing of that nature appears to have hap- 
pened since; that plaintiff has little or no regard for the 
truth; that she has little or no respect for authority, in- 
cluding the orders of the court; and that she has en- 
deavored to alienate whatever affections the two sons 
had for their father, although not successful in doing so. 
However, we do not think the record as a whole is suffi- 
cient to say that now, after she has had the custody of 
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the boy for almost seven years and he is 18 years of age, 
that she is totally unfit and not a proper and suitable 
person to have his custody. This is particularly so in 
view of Dale’s request that his custody be left with his 
mother. There is no question but what the plaintiff is 
deeply interested and concerned in the welfare of her 
two sons. 

We find the custody of Dale should be left with the 
plaintiff but subject to these conditions: That Dale 
shall continue to attend Wentworth Military Academy 
located at Lexington, Missouri, until such time as he 
shall have either fully completed the courses of study 
which the school offers, arrived at the age of 21 years, 
or entered the military services of his country; that he 
shall attend all sessions of the academy, including those 
offered during the summer; that except for the purpose 
of attending Wentworth Military Academy he shall not 
be removed from the State of Nebraska without approval 
of the court; that during any vacation period if Dale 
returns to Nebraska he shall divide his time equally 
between his parents, spending half of such time with 
plaintiff and half with defendant, and should such stay . 
with the defendant result in his being there for a week 
or more at any one time then defendant shall be en- 
titled to reduce the amount of his payment for that period 
proportionately; that either parent shall be permitted to 
visit Dale while attending the academy provided it is 
done in accordance with the rules thereof; and that each 
of the parents shall be entitled to receive a copy of all 
the reports from the school regarding Dale, including 
reports of his grades. 

The trial court directed defendant, commencing April 
5, 1950, to pay the sum of $80 a month for the support 
and education of Dale. We shall not review the record 
herein as to the financial status of either party but 
suffice to say both are of sufficient wealth and have 
sufficient income that the amount each will be required 
to pay for Dale’s support and education will not burden 
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either of them. We find the amount defendant was 
directed to pay to be reasonable and not excessive and 
within his ability to pay. 

The lower court ordered the defendant to pay the costs 
in that court including an attorney’s fee of $100 allowed 
plaintiff. We find such to be proper and do the same 
with reference to the costs in this court which costs 
shall include the sum of $150 which amount is allowed 
the plaintiff for the services of her attorneys in this 
court. 

We order that the decree of the trial court of April 
12, 1950, be modified as herein set forth and direct the 
trial court to enter an order accordingly. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CoRNELIUS VERMAAS ET AL., APPELLANTS, V. CULBERTSON, 


Roe & BELL, INC., APPELLEE. 
48 N. W. 2d 674 


Filed June 29, 1951. No. 32980. 


1. Brokers: Frauds, Statute of. The conditions of section 86-107, 
R. S. 1948, to, entitle a broker or agent to exact a commission 
for the sale of lands, may be satisfied only by an agreement 
evidenced by a writing or writings subscribed by the agent or 
broker and the owner wherein is set forth the compensation to 
be allowed. 


In the absence of agreement entered into 
agreeable to section 36-107, R. S. 1948, a commission may not 
be exacted or retained by a broker or agent in the absence of 
voluntary consent or acquiescence of the owner of the land sold. 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JUDGE. Reversed and remanded with 
directions. 


Davis, Stubbs & Healey, for appellants. 
Sterling F. Mutz, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 
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YEAGER, J. 

This is an action at law by Cornelius VerMaas and 
Norma VerMaas, plaintiffs and appellants, against Cul- 
bertson, Roe & Bell, Inc., a corporation, defendant and 
appellee, for money had and received. Trial was had 
to the court without a jury. At the close of the trial 
the court found in favor of defendant and rendered 
judgment accordingly. Alternative motions for new trial 
or for judgment in favor of plaintiffs notwithstanding 
the judgment entered at the trial were filed which were 
overruled. From the judgment and the order over- 
ruling the motions the plaintiffs have appealed. 

The action grows out of a sale negotiated by the de- 
fendant of residence property jointly owned by the 
plaintiffs who are husband and wife. The property is 
known as 3434 Orchard Street, Lincoln, Nebraska, the 
legal description of which is not necessary in the deter- 
mination of this case. 

On January 11, 1946, the defendant obtained a writ- 
ten purchase agreement for the property in question from 
the Elgin National Watch Co. for $10,000. At the time 
the agreement was obtained it received and accepted a 
down payment of $500. The payment was by promis- 
sory note payable to the defendant. The note was paid 
by check also to the defendant on or about January 14, 
1946. 

At the time the purchase agreement was obtained the 
defendant had no written or oral brokerage or agency 
agreement for the sale of this property with the plaintiffs 
or either of them, and no such agreement was later ob- 
tained. It may also be said that there was no competent 
evidence of an oral agreement thereafter. 

After much effort on the part of an agent of defendant 
the plaintiff Norma VerMaas was induced on January 
21, 1946, to accept the agreement of purchase made by 
the Elgin National Watch Co. The acceptance is in the 
following terms: 
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“1-21 1946 

“I hereby accept the foregoing proposition on the 
terms above stated, and agree to execute the convey- 
ance upon the terms and conditions above set forth. 

Norma VerMaas” 

The agreement contains no reference to agency or 
brokerage agreement, none in any manner to any kind 
or character of incident to any such agreement, and 
particularly none to brokerage or agency commission. 
There is not even any mention of these plaintiffs as 
owners or otherwise. 

The sale was concluded and the defendant retained 
the $500 down payment as its brokerage or agency com- 
mission for making the sale. It still retains it. The 
action here is for the recovery of this amount. It is 
from the judgment of the district court denying a te- 
covery that the plaintiffs have appealed. 

The theory of plaintiffs is that the defendant, not 
having a written brokerage or agency agreement for the 
sale of this land, was not entitled under law to retain 
this amount or to receive any compensation for making 
the sale. 

As disclosed by the answer the substantial theory 
of the defendant is that though it had in the first 
instance only an oral brokerage or agency agreement, 
the acceptance of the purchase agreement amounted to 
a brokerage or agency agreement, that it received the 
$500 as a commission with the consent of the plaintiffs 
who ratified and confirmed the oral agreement, and that 
it was the intention of the parties that the money re- 
ceived as a down payment should be retained as 
commission. 

The appropriate statute is the following: “Every con- 
tract for the sale of lands between the owner thereof 
and any broker or agent employed to sell the same, shall 
be void, unless the contract is in writing and subscribed 
by the owner of the land and the broker or agent. Such 
contract shall describe the land to be sold, and set forth 
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the compensation to be allowed by the owner in case of 
sale by the broker or agent.” § 36-107, R. S. 1943. 

The validity and enforceability of the above statute 
have been repeatedly upheld by the decisions of this 
court. Danielson v. Goebel, 71 Neb. 300, 98 N. W. 819; 
Covey v. Henry, 71 Neb. 118, 98 N. W. 434; Nelson v. 
Webster, 83 Neb. 169, 119 N. W. 256; Howell v. North, 
93 Neb. 505, 140 N. W. 779; Nelson v. Woodhouse, 112 
Neb. 359, 199 N. W. 811; Sohler v. Christensen, 151 Neb. 
843, 39 N. W. 2d 837. The last case cited is not directly 
in point here but in it is cited this statute as basic in 
actions involving agency or brokerage commission. 

The defendant concedes by pleading and proof that 
there was no written agreement entered into conform- 
able to the statute. The record discloses no instrument 
or instruments which could be construed to amount to 
such an agreement. The instrument on which the de- 
fendant relies does not amount to such an agreement. In 
it brokerage or agency commission is in nowise men- 
tioned and nowhere on it appears the signature of the 
defendant for any purpose except as a receipt in its own 
behalf for the down payment. Essentials of validity of 
a brokerage or agency agreement are the signatures of 
the parties and the compensation to be paid the broker 
or agent. 

It must be said therefore that the record conclusively 
precludes the defendant from at any time claiming the 
benefit of a brokerage or agency agreement within the 
meaning of the statute. 

If therefore the judgment is to be sustained this must 
be done on the basis of evidence that the down payment 
was received or retained as commission by voluntary 
consent and acquiescence of the plaintiffs. Morrison v. 
Gosnell, 84 Neb. 275, 121 N. W. 236. 

That it was not so received is certain. The evidence 
conclusively shows that it was received without consent 
and even without the knowledge of the plaintiffs. The 
first knowledge they had was when an agent of defend- 
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ant offered the purchase agreement for acceptance by 
the plaintiff Norma VerMaas. 

There is no evidence that the plaintiffs voluntarily or 
otherwise consented to or acquiesced in the retention of 
the money by the defendant. There is evidence that the 
defendant laid claim against the plaintiff Norma Ver- 
Maas to it and sought to induce her to consent to its 
retention but none whatever that she did so consent and 
none that she ever by word or act acquiesced in its re- 
tention. Moreover there was never any effort whatever 
to obtain consent of the other plaintiff who was a joint 
owner of the money with Norma VerMaas as is disclosed 
by the record, and no word or circumstance is pointed to 
indicating acquiescence in retention of the money. The 
record wholly fails to sustain the contentions of the 
defendant in these respects. 

The record fails conclusively to sustain each and all 
defenses interposed by the defendant. On the other hand 
the evidence of plaintiffs fully sustains their cause of 
action. 

The judgment in the first instance should have been 
in favor of plaintiff as prayed. For failure to so ad- 
judicate the district court should have, pursuant to mo- 
tions of the plaintiffs duly made, set aside the judgment 
rendered and entered judgment in favor of plaintiffs. 

The judgment of the district court is therefore reversed 
and the cause remanded with directions to enter judg- 
ment in favor of plaintiffs in accordance with the prayer 
of their petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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SAFEWAY CaBs, INC., A CORPORATION, ET AL., APPELLANTS, 
v. MicHaEL O. HONER, APPELLEE. 
48 N. W. 2d 672 
Filed June 29, 1951. No. 33000. 


1. Public Service Commissions. The abeyance provision contained 
in section 75-416, R. R. S. 1948, applies only to orders of the 
Nebraska State Railway Commission based on complaints filed 
pursuant to sections 75-412, 75-418, and 75-415, R. R. S. 1948. 
It has no application to an order made pursuant to section 75-240, 
R. R. S. 1948. 

2. Appeal and Error: Public Service Commissions. The inherent 
power of the Supreme Court to stay an order of the railway 
commission will not be invoked except for cogent reasons requir- 
ing the preservation of the status quo pending the determination 
of the appeal on its merits. 


APPEAL from the Nebraska State Railway Commission: 
Rehearing denied. 


Kennedy, Holland, DeLacy & Svoboda, Swenson, Viren 
& Turner, and Frost, Peasinger & Meyers, for appellants. 


Pilcher & Haney, and Loyal G. Kaplan, for appellee. 


Heard before Simmons, C. J., Carter, MEsSsmonrE, 
YEAGER, CHAPPELL, WENKE, and BosLaueu, JJ. 


CaRTER, J. 

Appellants have filed a motion for a rehearing of an 
order of this court which denied their application for a 
stay and abeyance order pending the final determination 
of the appeal on its merits. The importance of the litiga- 
tion requires that the court clarify its order by the filing 
of an opinion setting out the reasons therefor. 

On February 15, 1938, the Nebraska State Railway 
Commission issued a certificate of convenience and neces- 
sity to Michael O. Honer to operate a taxicab in Omaha 
as a part of the Checker Cab fleet of taxis. Honer was 
injured in an accident and was unable to operate his 
taxi for more than a year. Safeway Cab Company and 
others sought the cancellation of the Honer certificate 
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of convenience and necessity before the railway com- 
mission for nonuse. One Gillard negotiated for the 
purchase of Honer’s taxicab and filed an application for 
Honer’s operating rights. The railway commission sus- 
tained Gillard’s application. -Gillard immediately com- 
pleted his deal with Honer and proceeded to operate 
under his certificate. Appellants appealed to this court 
from the granting of the certificate of convenience and 
necessity to Gillard, which appeal is now pending. 

On January 16, 1951, the appellant cab companies filed 
an injunction suit against Gillard by which they at- 
tempted to restrain his operations pending the appeal. 
A temporary injunction was denied and, after filing an . 
answer, the cab companies dismissed the suit. 

The record shows that Gillard was not permitted to 
operate as a part of the Checker Cab fleet of taxis be- 
cause of some difficulty with the Checker Cab Company. 
He then undertook to operate independently. On Jan- 
uary 16, 1951, the Checker Cab Company secured an 
injunction restraining the use by Gillard of the name and 
color scheme of the Checker Cab Company. Gillard 
thereupon removed the name and color scheme of the 
- company from his cab and applied to the railway com- 
mission for an order approving such removal, pending the 
final disposition of the company’s injunction suit. This 
application has been heard by the railway commission 
and remains under advisement so far as the record shows. 

The appellant cab companies, after completing their 
appeal to this court from the commission order refusing 
to cancel the Honer certificate for nonuse and approving 
the transfer of Honer’s operating rights to Gillard, filed 
a motion in this court for a stay and abeyance order 
pending the outcome of the appeal. The motion was 
overruled by this court and that matter is again before 
us on a motion for a rehearing. 

The appellants contend that a stay and abeyance 
order is authorized by section 75-416, R. R. S. 1948, 
which provides: “The order or orders provided for in 
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sections 75-412, 75-413 and 75-415 shall be in force and 
effect from and after the date fixed by the State Rail- 
way Commission, and shall so remain until annulled, 
modified or revised by the commission, or until finally 
adjudged to be unreasonable and unjust in a court of 
competent jurisdiction, and no further hearing need be 
had before the commission with reference to the order 
or orders; Provided, if the railway company, common 
carrier, person or persons affected by the order or 
orders shall commence any proceeding or proceedings, 
as hereinbefore provided, affecting any decision, rule or 
order of the commission, such order or orders shall be 
held in abeyance until finally determined in such court.” 
It will be noted that section 75-416, R. R.S. 1943, applies 
only to orders provided for in sections 75-412, 75-413, and 
75-415, R. R. S. 1943. An examination of these sections 
reveals that they apply to hearings on complaints by the 
public filed against a carrier (75-412), complaints filed 
by the railway commission against carriers (75-413), 
and the procedures to be followed in disposing of such 
complaints (75-415). They do not in anywise pertain 
to orders of the commission entered pursuant to section 
75-240, R. R. S. 1943, under which the order granting 
a certificate of convenience and necessity to Gillard was 
issued. It is clear the Legislature intended that the 
abeyance orders authorized by section 75-416, R. R. S. 
1943, should be available only in cases where complaints 
were filed against existing operators and that adverse 
orders growing out of complaints should not be placed 
in effect until their validity was finally determined. 
The very fact that section 75-416, R. R. S. 1943, specifies 
the sections to which it is to apply indicates that it was 
not to apply to others. 

Appellants urge that an abeyance order is proper 
under the holdings of this court in Hooper Telephone Co. 
v. Nebraska Telephone Co., 96 Neb. 245, 147 N. W. 674; 
Hill v. Union P. R. R. Co., 96 Neb. 205, 147 N. W. 681; 
and Byington v. Chicago, R. I. & P. Ry. Co., 96 Neb. 
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584, 148 N. W. 520. The foregoing cases are complaint 
cases. They were controlled by section 10 (b), Chap- 
ter 90, Laws 1907, which is, in substance, the same as 
section 75-416, R. R.S. 1943. Consequently, the abeyance 
statute (75-416) was properly applied in those cases and 
they do not constitute a precedent for the abeyance of an 
order of the railway commission issued pursuant to sec- 
tion 75-240, R. R. S. 1943. 

The only supersedeas provided for in appeals from 
the railway commission is contained in section 75-408, 
R. R. S. 1943. No supersedeas bond was given in the 
present case and no claim is made that an abeyance 
order should be allowed by virtue of that section of the 
statute. 

It is urged by appellants that this court has inherent 
power to stay the order granting a certificate of con- 
venience and necessity to Gillard pending an appeal from 
the order in which it is granted. In a proper case, when 
cogent reasons require, the court has the inherent 
power to stay an order of the commission pending the 
determination of the merits of the order on appeal. The 
granting of a certificate of convenience and necessity is 
an administrative act by the railway commission. The 
order is presumptively valid. The function of this court 
is to determine only if its issuance was arbitrary and 
unreasonable. This court is not a superior railway com- 
mission with authority to substitute its judgment for 
that of the commission. The staying of an order granting 
a certificate of convenience and necessity, especially 
when it involves a transfer of the property of an existing 
carrier to a new owner, could cause great damage. The 
evidence before us does not indicate that a stay order 
maintaining the status quo is required to protect the 
parties from great loss or injury. Unless such reasons 
are shown to exist, this court will not ordinarily assert 
its inherent power to stay a railway commission order 
pending the determination of an appeal on its merits. 
For the reasons stated we decline to stay the order 
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granting a certificate of convenience and necessity to 
Gillard pending the appeal. 

For the reasons stated we find that the order of this 
court overruling appellants’ application for a stay and 
abeyance order was in all respects correct. The motion 
for a rehearing is therefore denied. 

REHEARING DENIED. 


JAMES S. ARRIGO ET AL., APPELLANTS, v. CiTy oF LINCOLN, 


NEBRASKA, ET AL., APPELLEES. 
48 N. W. 2d 643 


Filed June 29, 1951. No. 33003. 


1. Municipal Corporations: Sunday. A municipal corporation may 
legislate reasonably with respect to Sunday observance within 
its corporate area. 

2. Sunday. A prohibition of activities on Sunday is for the pro- 
motion of health, peace, and good order of society by requiring 
a periodical day of rest and is generally sustained on the ground 
that it is within the domain of police power. 

8. Municipal Corporations: Constitutional Law. A city ordinance 
to meet constitutional requirements must respond to the tests 
required of statutory enactments. 

4. Statutes. The Legislature may make a reasonable classifica- 
tion of persons, corporations, and property for purposes of 
legislation concerning them, but the classification must rest upon 
real differences in situation and circumstances surrounding the 
members of the class, relative to the subject of the legislation, 
which render appropriate its enactment; and to be valid the law 
must operate uniformly and alike upon every member of the 
class so designated. 

5. Statutes: Municipal Corporations. Within the jurisdiction of 
each there is no distinction between an unreasonable and arbi- 
trary statute and an ordinance containing these characteristics. 

6. Constitutional Law. To establish arbitrary discrimination in- 
imical to constitutional equality, there must be more than an in- 
tentional and repeated failure to enforce legislation against 
others as it is sought to be enforced against the person claiming 
discrimination. 

7. Municipal Corporations. Failure to consistently enforce or abuse 
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in the enforcement of an ordinance does not destroy it or affect 
its validity. 

. If a city ordinance contains valid and void provisions, 
the valid portion will be upheld if it is a complete law, capable 
of enforcement, and is not dependent upon that which is invalid. 


APPEAL from the district court for Lancaster County: 
Joun L. Potx, Jupce. Reversed and remanded. 


Charles W. Phillips, for appellants. 
John E. Jacobson and C. Russell Mattson, for appellees. 
R. A. Vestecka, amicus curiae. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


BoSLauGu, J. : 

This appeal concerns the validity of a Sunday closing 
ordinance of the city of Lincoln. A general demurrer 
of appellees to the petition of appellants was sustained, 
the case was dismissed, and a motion for new trial was 
denied. The appeal tests the correctness of the rulings 
and conclusion of the district court. 

The substance of the petition is that: Appellants own 
and operate in the city of Lincoln grocery stores and 
markets known respectively as Jim Arrigo’s Market, 
Midwest Fruit Company, Ranch Market, and Bob’s 
Fruit Market. The city is a municipal corporation of 
Nebraska of the primary class and has a home rule 
charter. The individual appellees, except Beck, the At- 
torney General, are the mayor, councilmen, city attorney, 
director of public welfare, and chief of police of the city. 
The parts of the ordinance complained of are set out. 
The drug stores, fruit stores, cigar stores, bakeries, 
dairy stores, and ice cream parlors in the city stock and 
sell in competition with appellants articles and items of 
merchandise ordinarily handled and sold in grocery 
stores, and the sale thereof is not forbidden by the ordi- 
nance. The ordinance prohibits appellants from having 
their respective places of business open and from selling 


VoL. 154] JANUARY TERM, 1951 539 
Arrigo v. City of Lincoln 


any of the articles or items on Sunday. Their business 
activity is not unlawful in itself and the sale by and 
from their places of business of such items and articles 
is no more injurious to the health, comfort, and safety 
of the public, no more offends public morality, and no . 
more disturbs the observance of Sunday than does the 
sale thereof by businesses exempted from or excepted 
by the ordinance. Two of the appellants and others 
similarly situated have been charged with violation of 
the ordinance. They have been advised by officers of 
the city that a multiplicity of prosecutions will be in- 
stituted against them for violations, and they will be 
caused great expense and irreparable loss and injury 
unless the validity of the ordinance is adjudicated and 
appellees are enjoined from attempting to enforce it. 
The ordinance is unreasonable, arbitrary, discriminatory, 
class legislation, and violates the federal and state con- 
stitutions. Appellants seek an adjudication of invalidity 
of the ordinance and an injunction prohibiting its at- 
tempted enforcement. 

The parts of the ordinance pertinent to a consideration 
and disposition of the case are: “It shall be unlawful 
for any business house, bank, store, or any office to be 
open, or for any person, or persons, to be admitted thereto 
for general business on the first day of the week com- 
monly called Sunday; and it shall be unlawful on said 
day to open any grocery store to the public, or to sell, 
offer to sell, give away, or dispose of in any way from 
any store, or building, where groceries are sold, any 
groceries or articles ordinarily sold in a grocery store, 
or to open any meat market, or to sell, offer to sell, give 
away, or dispose of in any way any meats or other prod- 
ucts ordinarily sold or handled in meat markets, and 
all such stores and meat markets shall be closed on said 
day; provided, that nothing herein contained shall apply 
to drug stores, office of physicians, telegraph offices, 
express offices, photograph galleries, railroad offices, 
telephone offices, hotels, restaurants, cigar stores, eat- 
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ing houses, ice cream parlors, fruit stores that serve and 
sell, during the week, only refreshments, fresh fruits, 
bread and milk, places for the vending of ice, bread and 
milk, street cars, railway passenger trains, livery stables, 
automobile service stations and garages, all of which 
may be open for necessary purposes; but, nothing herein 
contained shall be construed to permit on Sunday any 
of the places herein excepted to sell, offer to sell, give 
away, or dispose of in any way any groceries or articles 
ordinarily sold from a grocery store, or any meat or other 
products ordinarily sold from and handled in meat mar- 
kets, except fresh fruits, ice, bread and milk, * * * that 
works of necessity and charity are excepted from the 
operation of this ordinance; and * * * (it) shall (not) 
extend to those who conscientiously observe * * * and 
keep closed their * * * place of business on the seventh 
day of the week * * *.” § 42-103, Lincoln Municipal 
Code of 1936. “Any person violating any of the pro- 
visions of the foregoing * * * shall on conviction thereof, 
be fined * * * not less than Twenty-five ($25.00) Dollars, 
nor more than One Hundred ($100.00) Dollars * * * and 
shall stand committed to the city jail until such fine and 
costs are paid.” § 42-104, Lincoln Municipal Code of 
1936. 

A municipal corporation by virtue of its police power 
may legislate reasonably with respect to Sunday observ- 
ance within its corporate limits, and such an ordinance 
is valid if it does not violate any constitutional guarantee 
or does not conflict with the general laws of the state. 
The prohibition of specified acts on Sunday is for the 
promotion of health, peace, and good order of society by 
requiring persons to have a periodical day of rest and 
is generally sustained on the ground that it is within 
the domain of the police power. Such a regulation is 
essentially civil and not religious. Stewart Motor Co. 
v. City of Omaha, 120 Neb. 776, 235 N. W. 332; State 
v. Somberg, 113 Neb. 761, 204 N. W. 788; Liberman v. 
State, 26 Neb. 464, 42 N. W. 419, 18 Am. S. R. 791; Ernesti 
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v. City of Grand Island, 125 Neb. 688, 251 N. W. 899; 
Levering v. Williams, 134 Md. 48, 106 A. 176,4 A. L. R. 
374; 50 Am. Jur., Sundays and Holidays, § 7, p. 805, § 
10, p. 809. : 

An ordinance of the character of the one involved in 
this case must be based upon a classification which is 
not unreasonable or arbitrary. It cannot be class legis- 
lation. The demand of the organic law is that all simi- 
larly situated must be included and none may be ex- 
cluded whose relationship to the subject matter cannot 
by reason be distinguished from that of those included. 
There is a legal presumption in favor of the reasonable- 
ness of a city ordinance unless the contrary inheres there- 
in or is shown by evidence. It is competent for a city 
by ordinance to make a classification, but to be valid 
it must rest upon some reason of public policy, some 
substantial difference of situation or circumstances, 
that would naturally suggest the justice or expediency 
of diverse legislation with respect to the objects classi- 
fied. A city ordinance to meet constitutional require- 
ments must respond to the same tests as are required 
of statutory enactments. Webber v. City of Scottsbluff, 
141 Neb. 363, 3 N. W. 2d 635. In State ex rel. Taylor 
v. Hall, 129 Neb. 669, 262 N. W. 835, it was determined 
that: “The legislature may make a reasonable classi- 
fication of persons, corporations and property for pur- 
poses of legislation concerning them, but the classifica- 
tion must rest upon real differences in situation and 
circumstances surrounding the members of the class, 
relative to the subject of the legislation, which render 
appropriate its enactment; and to be valid the law must 
operate uniformly and alike upon every member of the 
class so designated.” See, also, Steinacher v. Swanson, 
131 Neb. 439, 268 N. W. 317. 

The problem of immediate concern is whether or 
not persons engaged in activities which threaten to dis- 
turb the subject matter sought to be protected by the 
ordinance are unreasonably and arbitrarily conceded 
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rights and privileges withheld from and denied to appel- 
lants as the owners and operators of grocery stores and 
markets. . 

The ordinance prohibits any business activity or trans- 
action on Sunday usual in the conduct and operation 
of grocery stores and meat markets “and all such 
(grocery) stores and meat markets shall be closed on 
said day.” This is not true as to many businesses simi- 
larly situated. It expressly states that “nothing herein 
contained shall apply to” drug stores, restaurants, cigar 
stores, ice cream parlors, fruit stores, and places for 
vending of ice, bread, and milk, which may be operated 
on Sunday for necessary purposes “but, nothing herein 
contained shall be construed to permit on Sunday any 
of the places herein excepted to sell * * * any groceries 
or articles ordinarily sold from a grocery store, or any 
meat or other products ordinarily sold from and handled 
in meat markets, except fresh fruits, ice, bread and milk, 
* * * (Emphasis ours.) 

The effect and result of these provisions are that the 
places of business excepted from the ordinance may be 
open on Sunday and may transact with the public busi- 
ness “for necessary purposes,” and any or all of them 
may on Sunday without restriction sell as they do on 
any other day “fresh fruits, ice, bread and milk.” The 
privileges and rights conceded to them are denied to 
grocery stores and meat markets. The places of busi- 
ness exempted and grocery stores and meat markets 
are shown by the record in competition in areas conceded 
to the former and prohibited to the latter. The busi- 
nesses favored by the ordinance affect the permissible 
subject matter of this legislation in very much, if not 
in identically, the same way as the business activities of 
appellants. The keeping open and operation of each 
requires like attention and efforts, and each furnish to 
the public in many instances similar or identical items 
of merchandise. Reason cannot explain how the health, 
peace, and good order of society is promoted by per- 


VoL. 154] JANUARY TERM, 1951 , 543 
Arrigo v. City of Lincoln 


mitting the sale on Sunday of articles and items usual 
to a cigar store “for necessary purposes” and by pro- 
hibiting the sale thereof on Sunday upon the same quali- 
fication by and in grocery stores. It is unreasonable and 
arbitrary to allow the unrestricted sale on Sunday by 
fruit stores and the other exempted places of “fresh 
fruits, ice, bread and milk” and to deny this privilege 
and right to grocery stores or meat markets. There is 
no reason that justifies the regulation of grocery stores 
and meat markets in this regard which does not apply in 
equal force to the businesses exempted from the ordi- 
nance. They are, within the showing made in this case, 
similarly situated with reference to the permissible sub- 
ject matter sought to be dealt with by the ordinance. 
Legislation involving similar improper classification has 
been condemned by this court. Ernesti v. City of Grand 
Island, supra, considered an ordinance specifying the 
time when barber shops were authorized to open and 
required to close and prohibiting them from conducting 
_ business on Sundays and five designated holidays. It 
exempted from the provisions thereof beauty shops or 
hair dressing parlors patronized by women and chil- 
dren. The attack on the ordinance was based upon the 
contention that barber shops and beauty parlors were 
similarly situated, that the ordinance made an unlawful 
classification, and that it was unreasonable and arbitrary. 
In denying the validity of the ordinance, this court said: 
“Within the jurisdiction of each there is no constitutional 
difference between a discriminatory statute and a dis- 
criminatory ordinance. Under the Constitution, persons 
in the same class, or who should be considered as in- 
cluded within the relations and circumstances provided 
for, must be governed by the same rules; otherwise the 
legislation is unconstitutional.” See, also, Webber v. 
City of Scottsbluff, supra; State ex rel. Dawson County 
v. Farmers & Merchants Irrigation Co., 59 Neb. 1, 80 
N. W. 52. , 

The ordinance involved herein, section 42-103, Lincoln 
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Municipal Code of 1936, is invalid to the extent and in 
these respects: (a) That appellants are required to 
keep their respective places of business in Lincoln— 
grocery stores and markets—closed on Sunday; (b) that 
they are excluded from the proviso of the ordinance 
permitting businesses of a similar nature to be open on 
Sunday “for necessary purposes”; and (c) that they 
are barred from the unrestricted sale in their respective 
places of business on Sunday of fruits, ice, bread, and 
milk. 

It is not contemplated that there shall be on Sunday 
business as usual. Places of business activity excepted 
by the proviso of the ordinance and appellants may 
have their places of business open on Sunday only “for 
necessary purposes” and for the sale of fresh fruits, ice, 
bread, and milk. Prior expressions of this court support 
this conclusion. It is said in Liberman v. State, supra: 
“We apprehend that the ordinance under consideration 
must be given a reasonable construction, and that while 
a druggist is allowed to keep his place of business open 
‘for necessary purposes,’ he would not be allowed to 
engage in the sale of soaps, canes, combs, toilet boxes, 
and cigar holders, without being held to have violated 
the provisions of the ordinance. While a drug store 
may be kept open for necessary purposes, yet it is not 
provided that the proprietor may engage in indiscrim- 
inate trade on Sunday, but, evidently, that he may sell 
such medicines, and only such, as are necessary to re- 
lieve the actual necessities of the public on that day.” 
To the same effect is State v. Somberg, supra. 

Appellants contend that there has been continuous and 
intentional discrimination by the city and its officers in 
the enforcement of the ordinance against them and in 
favor of others engaged in similar business activities; 
and that this has not given them the equal protection of 
the law as required by federal and state constitutional 
mandate. The petition shows and the demurrer admits 
nothing more than intentional non-enforcement of the 
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ordinance against violators thereof. To establish ar- 
bitrary discrimination inimical to constitutional equality, 
there must be more than a showing that a law or ordi- 
nance has not been enforced against others as it is sought 
to be enforced against the person claiming discrimination. 
Mackay Telegraph Co. v. City of Little Rock, 250 U. S. 
94, 63 L. Ed. 863, 39 S. Ct. 428. The failure to consistently 
enforce an ordinance does not destroy it. Abuse in its 
enforcement does not affect its validity. State v. Som- 
berg, supra; Liberman v. State, supra; 62 C. J. S., Munici- 
pal Corporations, § 428, p. 823. 

The partial invalidity of the ordinance, as previously 
set forth herein, does not necessarily make the remaining 
provisions of the ordinance ineffective. An ordinance 
may be void in part and valid in part, and the valid part 
may be given effect if what remains, after the invalid 
part is eliminated, contains the essential elements of a 
complete ordinance. In re Langston, 55 Neb. 310, 75 
‘'N. W. 828, determined that: “When a city ordinance 
contains valid and void provisons, the valid portion will 
be upheld if it is a. complete law in itself, capable of 
enforcement, and is not dependent upon that which is 
invalid.’ See, also, Zimmerer v. Stuart, 88 Neb. 530, 
130 N. W. 300; State v. Wiggenjost, 130 Neb. 450, 265 
N. W. 422. It is not reasonable to conclude that the 
objectionable parts of the ordinance stated herein formed 
inducement for the passage of the ordinance by the 
mayor and council of the city. With these provisions 
eliminated from it, the remainder thereof contains the 
essential elements of a complete ordinance. 

' The judgment should be, and is reversed and the 
cause is remanded for further proceedings consistent 
with this opinion. 

REVERSED AND REMANDED. 
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Caru C. CARTNEY, EXECUTOR OF THE ESTATE OF SARAH 
JANE RANDS, DECEASED, APPELLANT, V. LELAND V. OLSON 


ET AL., APPELLEES, 
48 N. W. 2d 653 


Filed July 5, 1951. No. 32996. 


1. TriaL Upon a motion for a directed verdict at the conclusion 
of the plaintiff’s evidence, the motion must be treated as an ad- 
mission of the truth of all of the material and relevant evidence 
admitted and all proper inferences to be drawn therefrom. 

2. Evidence. When a letter is read, the evidence of other letters 
on the same subject between the same parties may be given, and 
when a detached writing is given in evidence, any other writing 
which is necessary to make it fully understood, or to explain the 
same, may also be given in evidence. 

38. Money Lent. A loan of money is the delivery by one party and 
the receipt by the other party of a given sum of money, upon 
an agreement, express or implied, to repay the sum loaned, with 
or without interest. 

A prima facie case is established by plaintiff in an 
action for money lent, by evidence that the money was delivered 
to the defendant, that it was a loan, and has not been repaid. 

5. Trial. Evidence examined, and held sufficient to make a prima 
facie case for the jury. 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JUDGE. Reversed and remanded. 


Perry & Perry, for appellant. 


Davis, Stubbs & Healey, and Gerald J. Hallstead, for 
appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


MESSMORE, J. 

The executor of the estate of Sarah Jane Rands, de- 
ceased, brought this action at law to recover the sum 
of $500 alleged to have been loaned to the defendants 
by the plaintiff’s decedent on May 5, 1948, and the fur- 
ther sum of $1,700 alleged to have been loaned by the 
plaintiff’s decedent to the defendants on November 1, 
1948. At the conclusion of the plaintiff's evidence the 
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defendants moved to dismiss the two causes of action 
alleged in the plaintiff’s amended petition. This motion 
was sustained. The trial court then directed the jury 
to return a verdict in favor of the defendants and against 
the plaintiff. Upon the overruling of the plaintiff’s mo- 
tion for a new trial, the plaintiff appeals. 

The plaintiff assigns as error the failure of the trial 
court to find that the plaintiff had made a prima facie 
case against the defendants on the two causes of action 
for money loaned by plaintiff’s decedent to the defend- 
ants. 

It is well established in this jurisdiction that upon mo- 
tion for a directed verdict at the conclusion of all of 
the evidence, the motion must be treated as an admis- 
sion of the truth of all of the material and relevant evi- 
dence admitted and all proper inferences to be drawn 
therefrom. See In re Estate of Benson, 153 Neb. 824, 
46 N. W. 2d 176. 

There are several exhibits in evidence, some of which 
identify the handwriting and the signature of the de- 
fendant Rose M. Olson. These exhibits | are as follows: 
Exhibit 9 is a bank check stub, 

“No. $500. 00° 

Date Apr. 30 1948 

To Rose Olson 

For (Note) 

Amt. this check $500.--” 
Exhibit 10 is also a bank check stub, 


“No. $1700.00 
Date Nov. 1 1948 
To 
For Note 


Amt. this check $1700.--” 
Both of these exhibits are in the handwriting of the 
defendant Rose M. Olson. 
Exhibit No. 11 is a ledger sheet of the First National 
Bank of Lincoln of the account of Sarah J. Rands for 
the months of April and May 1948, and shows a nota- 
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tion “Rose Olson 500.00 Loan,” in her handwriting. 

Exhibit No. 12 is a ledger sheet of the First National 
Bank of Lincoln of the account of Sarah J. Rands, and 
shows a notation in ink “$1700.00 L. V. Olson.” This 
balance sheet is for October and November 1948. 

An expert on handwriting identified exhibits, com- 
pared handwriting from the exhibits, and testified that 
on exhibit No. 12, the October and November 1948 state- 
ment of the First National Bank of the Sarah J. Rands 
account, the $1,700 item thereon shows that it was fol- 
lowed by the word “gift,” and a pencil line drawn 
through the word “gift” and inserted was “automobile” 
“loan for car.” He further testified that the word 
“loan” was difficult to discern, the “1” and ‘“o” were 
apparent, but the ‘‘a” and “n” took close examination, 
and it so appears from an enlargement of the exhibits 
in evidence. 

Leland V. Olson testified that he endorsed the $1,700 
check in evidence in the handwriting of the defend- 
ant Rose M. Olson, and signed by Sarah J. Rands. 

There is no check in evidence with reference to the $500 
item claimed to be a loan. No notes appear in evidence, 
as indicated on exhibits Nos. 9 and 10, and no evidence 
that notes were prepared, executed, or delivered. 

There also appears in evidence a letter written by the 
defendant Rose M. Olson to a relative of the deceased, 
to the effect that the defendants were to be sued by the 
executor for $2,200, and an explanation that the $1,700 
check was a gift for the sole purpose of purchasing a 
better car; the $500 check was a gift as gratitude of 
Sarah J. Rands for the defendants living with her; and 
other explanatory matter with reference to the care 
and work done in behalf of the deceased Sarah J. 
Rands. The plaintiff offered in evidence a reply by the 
relative of Sarah J. Rands, to Mrs. Olson from Wash- 
ington, D. C., dated October 23, 1949. This letter con- 
stituted a denial that the amounts here involved were 
gifts, and affirmatively stated the writer was convinced 
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that they were loans and had evidence to that effect. The 
balance of the letter is the writer’s opinion with refer- 
ence to the care provided by the defendants to his aunt. 
This letter was objected to and not admitted in evidence. 

Section 25-1215, R. S. 1943, provides: ‘When part of 
an act, declaration, conversation or writing is given in 
evidence by one party, the whole on the same subject 
may be inquired into by the other. When a letter is 
read, all other letters on the same subject between the 
same parties may be given. When a detached act, decla- 
ration, conversation or writing is given in evidence, any 
other act, declaration or writing which is necessary to 
make it fully understood, or to explain the same, may 
also be given in evidence.” 

In Jensen v. Romigh, 133 Neb. 71, 274 N. W. 199, it was 
held: ‘“When a letter is read in evidence, all other let- 
ters on the same subject between the same parties may 
be given. And when a detached writing is given in evi- 
dence, any other writing which is necessary to make it 
fully understood, or to explain the same, may also be 
given in evidence.” See, also, Wilson & Co., Inc. v. Fre- 
mont Cake & Meal Co., 153 Neb. 160, 43 N. W. 2d 657. 

This court in State ex rel. Spillman v. Central Pur- 
chasing Co., 118 Neb. 383, 225 N. W. 46, defined the loan 
of money as follows: “‘A loan of money is the delivery 
by one party and the receipt by the other party of a 
given sum of money, upon an agreement, express or im- 
plied, to repay the sum loaned, with or without interest.’ 
38 C. J. 126, sec. 1.” 

It is apparent in the instant case that there was no 
express agreement between the plaintiff's decedent and 
the defendants that the sums of money advanced to the 
defendants during her lifetime were loans, or that the 
defendants agreed to repay such sums. Therefore, it 
becomes necessary to determine whether or not under 
the evidence adduced it was sufficient to present to a 
jury the question as to whether or not there was, on 
the part of the defendants, an implied agreement to re- 
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pay the sums so advanced by Sarah J. Rands during her 
lifetime. 

“A prima facie case is established by plaintiff in an 
action for money lent by evidence that the money was 
delivered to defendant, that it was a loan, and has not 
been repaid.” 58 C. J.S., Money Lent, § 7, p. 883. See, 
also, Siebrecht v. Siebrecht, 153 App. Div. 227, 137 N. 
Y. S. 1073. 

We conclude that the evidence was sufficient to make 
a prima facie case for the jury, and the trial court com- 
mitted reversible error in directing a verdict in favor 


of the defendants. 
REVERSED AND REMANDED. 


RoL_anp DEAN SUNDAHL, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
48 N. W. 2d 689 + 


Filed July 5, 1951. No. 33008. 


1. Venue. A motion for a change of venue in a criminal case is 
addressed to the sound discretion of the trial court, and its 
ruling thereon will not be disturbed unless an abuse of such 
discretion is disclosed. 

2. Continuances. An application for a continuance is addressed to 
the sound discretion of the trial court and its ruling thereon will 
not be held erroneous, unless an abuse of discretion is disclosed 
by the record. 

It is no abuse of discretion for the trial court to refuse 
defendant a continuance unless it clearly appears that defendant 
suffered prejudice. 

4, Trial: Juries. Section 29-2022, R. R. S. 1948, does not require 
an admonition each time the jury is permitted to separate. 

Although it is better to admonish in the lan- 
guage of section 29-2022, R. R. S. 1943, substantial compliance 
therewith is sufficient. 

6. Evidence. A photograph proved to be a true representation of 
the person, place, or thing which it purports to represent, is 
competent evidence of anything of which it is competent and 
relevant for a witness to give a verbal description. 

Where a photograph illustrates or makes clear some 


10. 


11. 


12. 


13. 


14, 


15. 


16. 
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controverted issue in the case, a proper foundation having other- 
wise been laid for its reception in evidence, it may properly be 
received, even though it may present a gruesome spectacle. 
Photographs of the person or body of a deceased, proper 
foundation having been laid, may ordinarily be received in evi- 
dence for purposes of identification, or to show the condition of 
the body, or to indicate the nature or extent of wounds or 
injuries thereon. 

Pardons. Pardon or parole relates to something that may 
happen after conviction and to action by the executive de- 
partment. ; 

Homicide. The jury’s duty in a case involving murder in the 
first degree is to determine the question of guilt or innocence 
and, if it finds a verdict of guilty, then to fix the penalty at 
either death or imprisonment for life. That decision should not 
rest upon whether parole is easy or difficult to secure. 

Section 28-401, R. R. S. 1948, does not prescribe or 
authorize the court to prescribe any rule defining or circum- 
scribing the exercise of the right to determine whether the 
penalty shall be death or imprisonment for life. The statute 
commits the whole matter to the judgment and conscience of the 
jury. 

Criminal Law: New Trial. In the trial of a criminal action, 
where spectators applaud and counsel for defendant proceed 
with the trial, without objection and without request for a mis- 
trial, and take chances of a favorable verdict, they will not be 
heard to complain of such fact, for the first time, on motion for 
a new trial. 

Juries. Opportunity for prejudice or disqualification of jurors 
is not sufficient to raise a presumption that they exist. 

Trial: New Trial. Where a defendant, with knowledge of the 
publication of a newspaper article before trial which he deems 
prejudicial, elects not to interrogate prospective jurors as to 
whether or not they have read the article, and it develops that 
one juror had read the article and others did so during the trial, 
and the question is not raised until on motion for a new trial, 
held that the defendant has waived the prejudice, if any. 
Trial: Appeal and Error. In such case a party is not per- 
mitted, without objection, to take the chances of a favorable 
result and then, if disappointed, for the first time complain. 
Juries. Sections 25-1623 and 29-2006, R. R. S. 1948, furnish a 
defendant ample opportunity to establish whether or not pros- 
pective jurors have been prejudiced by reading newspaper ac- 
counts and statements. The reading of such matters by prospec- 
tive jurors is not prejudicial per se. 
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Whether or not a motion for a new trial in a criminal 
ease, based on alleged misconduct of jurors, should be sustained 
rests in the sound discretion of the trial court, and its ruling on 
such motion will not be disturbed unless an abuse of discretion 
is shown. 

18. New Trial: Juries. The district court, in trying the issues 
presented by the motion for a new trial, had the right, if it was 
not obliged, to indulge the presumption that the jurors had been 
mindful of the oaths which they took, and had found the verdict 
which they had solely upon the evidence introduced on the trial 
of the case. The law supplied, by presumption, the evidence on 
the one hand that the jurors had obeyed their oaths. 

19. Homicide. By the provisions of section 28-401, R. R. S. 1943, 
the jurors who hear the testimony, observe the witnesses, weigh 
the evidence, and determine guilt have the primary duty to fix 
the penalty at either death or imprisonment for life. 

20. Appeal and Error: Homicide. By the provisions of section 29- 
2308, R. R. S. 1948, the Supreme Court has authority to reduce 
the sentence in a criminal case and to render such sentence as 
in its opinion is warranted by the evidence. 

The act of reducing the sentence and render- 

ing a new one warranted by the evidence is in no sense a commu- 

tation or the exercise of clemency. 

In determining the question as to whether or 

not the sentence shall be reduced, the Supreme Court has no 

right to be deterred from discharging its duty through considera- 
tions of mercy or sympathy. 

In all cases considered under section 29-2308, 

R. R. 8. 1948, a substantial reason or reasons warranted by the 

evidence must be found to cause either an affirmance or reduction 

of the sentence. 


17. 


21. 


22. 


23. 


24, 


The decision as to whether or not the death 
sentence shall be reduced to life imprisonment rests upon the 
facts and circumstances of each case. 

Where a defendant, after a fair trial, has 
been convicted of murder in the first degree and the jury, by its 
verdict, has imposed the death penalty, and the court has passed 
sentence in conformity with the verdict, this court will not inter- 
fere with such sentence on the ground that it is excessive, in 
the absence of any mitigating circumstances. 

Whatever repugnance the individual may feel 
toward capital punishment must be put aside in obedience to the 
law of the state and in deference to the verdict of the jury. 

In determining whether or not a sentence of 
death is to be reduced to life imprisonment, mental abnormality 


25. 


26. 


27. 
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of the convicted person is to be considered but mental abnormal- 
ity is not necessarily a controlling factor requiring the reduction 
of the sentence. . 

28. Homicide: Courts. The Legislature has determined the public 
policy of this.state as to the penalty for murder in the first 
degree. It is the duty of the courts to enforce the law. 

29. Homicide. The sentence of death is found to be warranted by 
the evidence and no substantial legal reason is found for reduc- 
ing it to life imprisonment. 


Error to the district court for Platte County: RoBERT 
D. Fiory, Jupce. Affirmed. 


Louis Lightner and Wilbur L. Johnson, for plaintiff in 
error. 


Clarence S. Beck, Attorney General, and Clarence A. 
H, Meyer, for defendant in error. 


Heard before Srmmons, C. J., CARTER, MESSMOoRE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


Simmons, C. J. 


Plaintiff in error, by information in two counts, was 
charged with murder in the first degree. The first 
count was that he killed a 16-year-old girl in the perpe- 
tration of or an attempt to perpetrate a rape. The sec- 
ond count was that he purposely and of deliberate and 
premeditated malice killed the girl. To these counts he 
pleaded not guilty and not guilty by reason of insanity 
or mental derangement. Trial was had. The jury 
found the plaintiff in error guilty of murder in the first 
degree on count one and fixed his punishment at death. 
Motion for a new trial was made and overruled, and 
plaintiff in error was sentenced. He brings the matter 
here on petition in error. We affirm the judgment of the 
trial court. 

The plaintiff in error will be hereinafter referred to 
as defendant. The girl whom the defendant is accused 
of murdering will be referred to as deceased. 

The crime was committed on the 27th day of August 
1950, near Columbus, Nebraska. 
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We summarize the evidence as it came from the lips 
of witnesses, from two written confessions of the de- 
fendant, and from his own testimony at the trial. 

At the time of her death the deceased was 16 years, 8 
months old. Her home was in a town near Columbus. 
She was a normal, intelligent girl, She had finished 
the eleventh grade in school and expected to go to school 
the following year. She went to Columbus, and secured 
employment in a drive-in cafe where she worked in 
the late afternoon and well into the night as a waitress 
for about a month preceding her death. She roomed 
with a lady in a home. Sometimes she went to her 
own home on the day of each week that she was not 
working. 

The defendant was born in June 1930. His parents 
lived in Nebraska. At birth he had a cyst on his neck. 
This was operated on and removed when he was 4 
years old and he was again operated on for the same 
thing in 1949. He had the usual children’s diseases. 
He went to school, completing the eighth grade. He lost 
interest in school when he was in the ninth grade. In 
1946, he enlisted in the U. S. Marines. There is refer- 
ence to service also in the Army. He was discharged 
after 18 months’ service in the Marine Corps. While 
in the service and at the age of 17, he was married on 
October 17, 1947. Two children were born to the mar- 
riage. He received a discharge and came to Nebraska 
and Norfolk in June 1949. His parents then resided 
there. 

Defendant worked at odd jobs. He was unable or 
unwilling to keep permanent employment. The fam- 
ily lived in an apartment, then a house, and finally, in 
the summer of 1950, in a garage at the home of the par- 
ents. This was because of limited means. The mar- 
riage was a happy one until 1950, when there is evi- 
dence of discord between defendant and his wife. Be- 
ginning about June 1, 1950, defendant was away from 
home most of the time, working at odd jobs, and on 
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occasion sleeping in his car wherever he happened to 
be. During this period his activities centered in and 
around Columbus, Nebraska, where he_ established 
friendships with two other young men. He was an 
agreeable person to know. 

During these months in 1950, there is evidence that 
he complained often of headaches, took medicine for 
relief, and became moody and depressed. In telling his 
life story to a physician who testified as an expert wit- 
ness, he did not mention headaches. 

Two days before the killing of the deceased, defend- 
ant’s mother went to the county attorney at Norfolk, 
told him of defendant’s absence and her fear for his 
mind, and asked that he be found and given a mental 
examination. She testified on cross-examination that 
her main reason for making this request was that he 
had not been supporting his family. 

On August 26, 1950, defendant had returned from a 
trip to Oklahoma as the driver of a truck. He was about 
Columbus with his friends. Early that evening in a 
conversation about women he told an acquaintance that 
he was going to have intercourse if he had to rape some- 
body. Early that evening he undertook to “date” a 
waitress at the same cafe where deceased worked. They 
had not theretofore been acquainted. One of defend- 
ant’s friends knew deceased and “dated” her for that 
night after she was through work. : 

Defendant owned a car. That evening defendant 
and his two friends drove to nearby towns. Defendant 
testified that if any woman in one town had thrown her- 
self at them, they would have picked her up. They re- 
turned to Columbus where one of the friends went 
home. The defendant and the other went to the cafe 
where deceased worked and waited for her to be off 
duty. Defendant states in his confession that his friends 
told him deceased was a girl who would “put out.” 
About 1:30 a. m., the two men and deceased left the 
cafe in defendant’s car and drove about the park at 
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Columbus. Defendant stopped the car and left the 
other man and deceased in the car for about 5 minutes. 
Defendant testified that this was prearranged and gave 
the jury to infer that during that time defendant thought 
deceased and the other man had sexual intercourse in 
the car. Defendant and deceased then took the other 
man home. The defendant and deceased drove to Lake 
Babcock near Columbus. It was then about 2:30 a. m. 
They drove up on the roadway on the dam and parked 
the car. Defendant hada hatchet in his car. The evi- 
dence as to what happened there is in two self-written 
confessions of the defendant and the condition of de- 
ceased’s body when found. In the first confession he 
stated that they sat in the car; that he made improper 
advances; that deceased resisted; that he choked her; 
that she went limp; that he opened the car door and 
she fell to the ground; that he picked up the hatchet 
and hit her; that he did not know how many times; that 
he threw the hatchet in the lake; that he pulled her to 
the bank and pushed her over; that he kicked some weeds 
on her and kicked dirt over the spot where she had 
bled; and that he did not have intercourse with her and 
did not know that she was dead. According to the testi- 
mony of one of the officers, defendant later explained 
to him that he thought that to constitute rape, the sex- 
ual act had to be completed. Defendant then gave the 
officers a second confession. In it he made the added 
statements that in addition to improper advances, he 
told deceased what he had heard about her; that both 
got mad; that he then choked her; that after she fell out 
of the car he tore off her clothes; that he hit her with 
the hatchet; and that he then attempted to rape her but 
could not do the act. 

Defendant then went back to a filling station near 
Columbus where he arrived about 3:30 a.m. He there 
got coffee, said he had been fishing, asked to use the 
washroom to clean up, and was in the washroom for 
several-minutes. He went to his car, returned to the 
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station later, and had coffee and visited. That morn- 
ing police officers came to the station. He in- 
quired of the attendant as to why they were there. 
He left the station about 7 a.m. By 9 a. m., he was 
back with his friends, spent the day visiting with them, 
went swimming, and drove that evening to the home of 
one of them. When asked about deceased he said he 
had let her out of his car about a block from a down- 
town hotel in Columbus. He left for Norfolk and his 
home about 10:30 that evening. 

It does not appear that the absence of deceased caused 
concern to her employer or her landlady. On Thursday 
afternoon or evening a younger sister of deceased in- 
quiring for her found that she had been absent since 
Saturday from her work and her room. On Friday de- 
ceased’s mother went to Columbus, tried to locate her, 
and related her absence to the police. They investi- 
gated. 

It was found that deceased was last seen with de- 
fendant. The officers went to Norfolk and took de- 
fendant into custody. He at first denied knowing de- 
ceased and denied that he had ever been in Columbus. 
He later admitted that he had been with deceased, said 
there had been an accident, and agreed to go with the 
officers to locate the body of deceased. He did so. 

The water’s edge was some 6 or 7 feet below the level 
of the road. The body was found about halfway down 
the slope, completely covered by weeds. It was naked, 
save for shoes and sox. ‘Clothing was near it and one 
garment partly over it. The head was mashed in so 
that features were not recognizable and was sev- 
ered from the body, save for a bit of skin. The blood 
spot was located about 20 feet from the body. The 
hatchet was later located and recovered at a point about 
150 feet out in the lake. 

Defendant testified at the trial. He insisted that parts 
of his confessions were suggested to him by the officers 
and that he wrote as they suggested. His testimony 
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indicates something of the philosophy of a fatalist. He 
had given study and thought to sex offenses and pen- 
alties. He testified as to many of the details of the 
events before and after the killing and while at Lake 
Babcock. He did not “remember” the details of the 
assault and killing. 

The State and defendant each produced an expert wit- 
ness. Both agreed that defendant’s intelligence was 
above normal. 

Defendant’s expert testified that defendant had the 
emotional concepts of a child; that he was emotionally 
immature; that a person so constituted angered easily 
and without cause; that his thinking and acting were 
not in harmony; that he had difficulty in developing 
adult codes of ethics and moral concepts; and that he 
lived in a world of fantasy. The expert gave it as his 
opinion that defendant was mentally ill at the date of the 
killing and that that influenced and was the cause of the 
killing. 

The State’s expert witness detailed to the jury the 
story of defendant’s life as related to him. He testified 
that defendarit’s memory was normal generally. He 
gave it as his opinion that the failure of defendant to 
remember the details of the tragedy was essentially de- 
fensive, rather than representative of the true state of 
his memory. He also gave it as his opinion that de- 
fendant was not insane and knew the difference between 
right and wrong at the time of the killing. 

Defendant’s wife and his mother testified as to facts 
of his behavior upon which they based an opinion as to 
his sanity. They stated, among other things, that he 
was kindly and considerate to people and animals. His 
mother stated that in her opinion defendant was not 
sane at the time ofsthe tragedy. It was his wife’s opinion 
that he did not know right from wrong at the time. 

This brings us to defendant’s argued assignments of 
error. 

The information was filed in this case on September 
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28, 1950. On October 3, 1950, the court appointed counsel 
for defendant. The case came on for trial on November 
27, 1950. On November 25, 1950, there was published 
in the Columbus Daily Telegram, on the editorial page 
under a caption “Letters to the Editor,” a letter signed 
by a woman referring to this case. The letter referred 
to the public reaction between the first report of the 
crime and its prosecution, and stated that it followed the 
modern trend of becoming less an atrocity in the pub- 
lic mind; that the writer had a daughter and time could 
not eradicate the guilt of the offender should such a fate 
befall her; that the writer knew the sorrow of the par- 
ents of deceased was as pronounced today as of the time 
of the crime; and that the press had carried a story that 
the death penalty for a similar crime had never been 
meted out in Platte County, asked why not, and ques- 
tioned that insanity was a factor to be considered. The 
letter further stated that public sympathy was not 
aroused for the family of the deceased and people did 
not want to see a killer die; and that the deceased did 
not want to die. The writer asked how long the people 
would go on encouraging such crimes by failing to cause 
the extreme penalty to be paid and asked if future rapists 
and murderers would not be more hesitant if they knew 
what the price of justice would be. The letter stated 
that in high school the writer had been opposed to capital 
punishment but now her opinions were reversed. She 
referred to a Bible statement that God punished two who 
lied by striking them dead and asked if He would be 
less severe with the sin of murder. The letter concluded: 
“I trust that when the Sundahl case comes before the 
public, there will still be those who remember the facts 
of the crime itself and the great need for justice in the 
fullest extent.” 

The defendant moved for a change of venue on account 
of the publishing of the letter. Defendant offered the 
paper as an exhibit. He proved the publication of the 
article and that the paper had a total paid circulation of 
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6,750, of which 4,475 was in Platte County. The defend- 
ant also stated that he felt there must be a great deal of 
prejudice on account of the article and asked for a con- 
tinuance to the next term to make that showing. The 
two motions were overruled. Defendant assigns this 
as error, 

The statute provides: “All criminal cases shall be 
tried in the county where the offense was committed 
unless it shall appear to the court by affidavits that a 
fair and impartial trial cannot be had therein; in which 
case the court may direct the person accused to be tried 
in some adjoining county.” § 29-1301, R. R. S. 1943. 

In this case no affidavits were presented and no show- 
ing was made otherwise that a fair and impartial trial 
could not be had. Statement of defendant’s counsel does 
not show an effort to get such affidavits or make such 
a showing, but rather that they anticipated prejudice 
on account of the article and asked for time to investi- 
gate and make a showing. The rule is: “A motion for 
a change of venue in a criminal case is addressed to the 
sound discretion of the trial court, and its ruling there- 
on will not be disturbed unless an abuse of such discre- 
tion is disclosed.”” Simmons v. State, 111 Neb. 644, 197 
N. W. 398. The motion for a change of venue was prop- 
erly denied. 

As to continuances, the rule is: “‘ “An application for 
a continuance is addressed to the sound discretion of 
the trial court and its ruling thereon will not be held 
erroneous, unless an abuse of discretion is disclosed by 
the record.” * * * It is no abuse of discretion for the 
trial court to refuse defendant a continuance unless it 
clearly appears that defendant suffered prejudice.’ ” 
Maher v. State, 144 Neb. 463, 13 N. W. 2d 641. 

No showing of prejudice suffered is made. The motion 
for a continuance was properly overruled. 

Defendant’s next assignment of error is that the court 
erred in failing to admonish the jury as required by sec- 
tion 25-1110, R. R. S. 1943. The assignment in the 
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petition in error is not so limited. The statute appli- 
cable to criminal procedure is in part: “If the jury are 
permitted to separate during the trial, they shall be ad- 
monished by the court that it is their duty not to con- 
verse with or suffer themselves to be addressed by any 
other person on the subject of the trial, nor to listen to 
any conversation on the subject; and it is their duty 
not to form or express an opinion thereon until the 
cause is finally submitted to them.” § 29-2022, R. R. S. 
1943. 

On the opening day of the trial and before the noon 
recess and before the jury had been finally selected, the 
court stated: “* * * I want to caution you that from 
now on during any recess you must be careful not to 
discuss this case among yourselves or with anyone else. 
Neither should you permit anyone to discuss the case 
in your presence. We do not want the jury to hear 
discussion or argument about the case outside the court 
room. Now you have not been sworn as jurors yet and 
some of the members of the panel may not be on the 
jury. You must all be careful not to discuss the case 
with anyone, and if anyone starts to discuss it in your 
presence tell them you may be a member of the jury 
and cannot listen to it. -If anyone insists on discussing 
it report their name to the court.” 

Right after the jury was sworn, the court stated: 
“Gentlemen of the Jury—and this applies to the alter- 
nate—you have been selected to try this case as the 
jury. I will admonish you again, as I did this morning, 
to be very careful not to associate with anyone in the 
halls or allow anyone to talk to you or discuss this case 
in any way with you. You must also not discuss the 
case or any of the facts or any of the evidence between 
yourselves until the case is entirely concluded and you 
have received the instructions of the Court and retired 
to the jury room. In other words, keep your minds open 
until the evidence is entirely in. Do not discuss it with 
anyone or even among yourselves until you have retired 
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to the jury room when the case is entirely concluded.” 

As appears from the bill of exceptions, on other occa- 
sions the jury was told before recesses to remember 
the admonition given and on other occasions the court 
recessed without giving any admonition. . The transcript, 
however, shows that the jury was “cautioned” or “duly 
cautioned” as required by law at each noon and evening 
recess during the four days of the trial. This appears 
to have been deemed sufficient in Ringer v. State, 114 
Neb. 404, 207 N. W. 928. However, because of the vari- 
ance between the bill of exceptions and the transcript, 
and because of short recesses where no admonition was 
given, we examine further into the matter. 

The defendant did not ask for additional or different 
admonitions. The matter was in nowise called to the 
trial court’s attention during the trial. 

The contention here is that the admonition given does 
not meet the terms of the statute and that it should be 
given at every intermission. The purpose of the admoni- 
tion is that the jury be informed of its duties in that 
regard. The statute does not require an admonition 
each time the jury is permitted to separate. While re- 
peated admonitions might be advisable, it cannot be 
assumed that they are necessary to impress the jury 
with its duty in that regard any more than in’any other 
matter. It is not the number of admonitions but the 
fact of admonition that is important. 

The contention is further advanced that the admoni- 
tion to “keep your minds open until the evidence is en- 
tirely in” does not meet the requirements of the statute 
that “it is their duty not to form or express any opinion 
thereon until the cause is finally submitted to them.” 
This language must be read in connection with the fur- 
ther admonition not to “discuss the case or any of the 
facts or any of the evidence between yourselves until the 
case is entirely concluded and you have received the 
instructions of the Court and retired to the jury room.” 

Webster defines “open-minded” as “Having an open 
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mind; receptive of arguments or ideas.” Webster’s 
New International Dictionary, Second Edition, Una- 
bridged, p. 1706. It is further defined as “having an 
open mind, accessible to new arguments or ideas.” The 
Oxford Dictionary, Vol. VII, Part 1, p. 139. It is also 
defined as “Having a mind open or accessible to new 
views or convictions; not narrow-minded; unprejudiced; 
liberal.” The Century Dictionary and Cyclopedia, Vol. 
VI, p. 4120. Although we deem it better to admonish in 
the language of the statute, the admonition here given 
is in substantial compliance therewith and not preju- 
dicially erroneous. 

When the body of deceased was discovered, the weeds 
covering it were partly removed and a picture taken of 
it. The picture shows the back (from below the shoulders 
down to and including the hips) of a nude body: A part 
of one arm is shown. Indistinctly what appears to be 
an item of clothing is partly shown. The State offered 
the negative and the enlarged positive picture from the 
negative. They were received in evidence over objec- 
tion. 

Defendant contends that at all times he had admitted 
the act; that no issue was raised concerning any fact 
which the photograph made clear; that the State had 
ample direct testimony of the finding of the body; and 
that the only purpose and effect of the photograph were 
to inflame the passions and prejudice the jury against 
him. He relies upon Lee v. State, 147 Neb. 333, 23 N. W. 
2d 316. 

It is to be remembered that defendant pleaded not 
guilty as well as not guilty by reason of insanity or 
mental derangement. He put in issue every element of 
the crimes with which he was charged. It was not un- 
til after this picture was in evidence and a ring on the 
body identified as that of the deceased that defendant 
admitted that the body found was that of deceased. 
The State then stopped any further effort of identifica- 
tion. Before the picture was introduced the State’s 
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witnesses had given a verbal description of what the 
picture represented. 

We have recently again stated the rules applicable 
here: 

“A photograph proved to be a true representation of 
the person, place, or thing which it purports to repre- 
sent, is competent evidence of anything of which it is 
competent and relevant for a witness to give a verbal 
description. 

“Where a photograph illustrates or makes clear some 
controverted issue in the case, a proper foundation hav- 
ing otherwise been laid for its reception in evidence, 
it may properly be received, even though it may pre- 
sent a gruesome spectacle. 

“Photographs of the person or body of a deceased, 
proper foundation having been laid, may ordinarily be 
received in evidence for purposes of identification, or to 
show the condition of the body, or to indicate the nature 
or extent of wounds or injuries thereon.” Turpit v. 
State, ante p. 385, 48 N. W. 2d 83. 

The assignment is not sustained. 

Section 28-401, R. R. S. 1943, provides that a person 
found guilty of murder in the first degree “* * * shall 
suffer death or shall be imprisoned in the penitentiary 
during life, in the discretion of the jury.” 

Several assignments of error relate to the application 
of this statute. Defendant requested an instruction that 
the jury had the right, if it imposed a penalty of im- 
prisonment for life, to add a recommendation that de- 
fendant shall never be paroled, and that it did not have 
the right to inflict the death penalty where the facts 
justified life imprisonment only, for fear that the Board 
of Pardons might at some future time see fit to parole 
the defendant. This was followed by a statement of 
the composition of the Board of Pardons and its pro- 
cedures. The trial court refused to give the instruction. 

The record shows that argument was made to the 
jury. Counsel for the State in effect asked that the 
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death penalty be invoked so that the defendant be 
never again inflicted on society. The jury was instructed 
and retired from the courtroom. After that the de- 
fendant then referred to the closing argument of 
counsel for the State and objected thereto, and then 
moved that the instruction be given as requested above 
and particularly that the jury be instructed that it 
should not fear what the Board of Pardons might do. 
Defendant stated that he did not think the argument 
of counsel for the State was out of line but in view of 
it thought that the precautionary instruction should be 
given. 

Defendant assigns as error the refusal to give an in- 
struction on the parole procedure. The Board of Par- 
dons is composed of officers of the executive depart- 
ment. § 29-2602, R. R. S. 1943. It shall not assume to 
act as a court of review “* * * but shall confine itself 
to a hearing and consideration of those matters only 
which properly bear on the propriety of extending ex- 
ecutive clemency.” § 29-2612, R. R. S..1943. 

Pardon or parole relates to something that may hap- 
pen after conviction and to action by the executive de- 
partment. The jury had nothing to do with relation 
to the punishment except to determine whether it 
should be death or imprisonment for life. In the event 
the decision was for life imprisonment, whether or not 
he should be later paroled or pardoned was not a matter: 
for it to decide. The jury’s task at that point was to 
choose between one or the other of the penalties. That 
decision should not rest upon whether parole was easy 
or difficult to secure. See, Lovely v. United States, 
169 F. 2d 386; State v. Dooley, 89 Iowa 584, 57 N. W. 
414; State v. Carroll, 52 Wyo. 29, 69 P. 2d 542. The trial 
court did not err in declining to so instruct. 

Defendant requested an instruction to the effect that 
even though the jury found the defendant was not in- 
sane and was capable of understanding the nature of 
his act and the difference between right and wrong, yet 
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if his mind was not normal and no rational motive for 
the homicide appeared, then the jury would not be 
justified in inflicting the death penalty if it found him 
guilty of murder in the first degree. 

Defendant also requested an instruction that the mat- 
ter of the penalty was for the jury’s discretion; that it 
could not act arbitrarily; and that gruesomeness was not a 
determining factor, but the moral turpitude, depending 
on mental condition at the time of the homicide, whether 
death of the victim was contemplated and other facts 
bearing on moral turpitude, should be considered. 

Defendant assigns as error the refusal to give these 
instructions or some guide to the jury as to the penalty 
to be determined by them. 

Prior to 1893 by our statute the penalty for murder 
in the first degree was death. § 5579, Cons. St. 1891. 
In 1893, the Legislature amended the act as above set 
forth. Laws 1893, c. 44, p. 385.. In Winston v. United 
States, 172 U. S. 303, 19 S. Ct. 212, 43 L. Ed. 456, the 
Supreme Court of the United States reviewed the rea- 
sons for amendments such as that made in 1893 in Ne- 
braska and construed a comparable statute of the United 
States, and held: “The act does not itself prescribe, 
nor authorize the court to prescribe, any rule defining 
or circumscribing the exercise of this right; but com- 
mits the whole matter of its exercise to the judgment 
and the consciences of the jury.” This decision was 
followed in Andres v. United States, 333 U. S. 740, 68 
S. Ct. 880, 92 L. Ed. 1055. 

This decision has been approved and followed. See, 
Vickers v. United States, 1 Okl. Cr. 452, 98 P. 467; People 
v. Bollinger, 196 Cal. 191, 237 P. 25; Hernandez v. State, . 
43 Ariz. 424, 32 P. 2d 18; State v. Hunter, 183 Wash. 
143, 48 P. ad 262; State v. Peltier, 21 N. D. 188, 129 N. 
W. 451. See, also, State v. Van Vlack, 57 Idaho 316, 
65 P. 2d 736; People v. Martin, 12 Cal. 2d 466, 85 P. 2d 
880. 

Defendant cites Commonwealth v. Brown, 309 Pa. 515, 
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164 A. 726, 86 A. L. R. 892. Language in that opinion 
gives support to defendant’s contention. However, that 
court has since held that although the trial judge may 
if he so desires, and subject to the jury’s sole power of 
ultimate decision, point out facts which in his opinion 
bear upon the question of the penalty, yet the court is 
not compelled to discuss the question of the penalty at all. 
Commonwealth v. Wooding, 355 Pa. 555, 50 A. 2d 328. 

We are mindful that in Dinsmore v. State, 61 Neb. 
418, 85 N. W. 445, the court gave an instruction in which 
several matters were discussed and, among others, 
stated that they had nothing to do with questions of 
mercy, and that that was a power vested in the execu- 
tive department in the exercise of its authority to par- 
don. Objection was there made that the instruction in- 
vaded the province of the jury. We there held that it 
did not and that it was a cautionary instruction which 
the trial court may, in its discretion, give or not. 

We find no error in the trial court’s refusal to so 
instruct. 

This brings us to matters presented by defendant 
in his motion for a new trial. He contended that the 
whole trial was charged with an atmosphere of hate 
and a desire for revenge and the death penalty. 

Specifically he charged and presents here three things: 
- First, that the trial was attended by large numbers of 
people all having the feeling of hate and revenge. 

The trial consumed four days in the presentation of 
evidence. Our attention is called to one time when the 
court admonished the audience to “restrain yourselves 
from these outbursts.” A witness was then testifying 
about an incident that occurred several weeks before 
the killing of deceased, when defendant, riding with a 
boy and two girls, drove his fist through a window in 
the car. What caused the outburst of the audience is 
not apparent. The admonition was voluntary on the 
part of the court. We find no record of any request 
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from the defendant or any occasion for other admoni- 
tions. 

The rule is: ‘In the trial of a criminal action, where 
spectators applaud and counsel for defendant proceed 
with the trial, without objection and without request 
for a mistrial, and take chances of a favorable verdict, 
they will not be heard to complain of such fact, for the 
first time, on motion for a new trial.” Wever v. State, 
121 Neb. 816, 238 N. W. 736. 

At the close of the trial and before argument to the 
jury the court expressed its thanks to the audience, 
stated they had been “very orderly,” and cautioned 
them that there should be no applause or commotion 
during the argument. There is no showing that the ad- 
monition was not followed. In the showings hereinafter 
referred to, all jurors disclaimed having heard any dis- 
cussions by spectators or others expressing any attitude 
or sentiment as to the guilt or innocence of the de- 
fendant. 

The record showing these facts, we see no basis for a 
holding of prejudicial error in that regard. 

Second: Defendant then offered two detective maga- 
zines purporting to recite the facts of this crime. That 
the recitals contained in them are at marked variance 
with the evidence in the record is apparent. There was 
a showing made that there was an unusually large sale 
of these magazines in Columbus prior to and during the 
trial. The State, by affidavit of each juror, made a show- 
ing that they had not seen or read the magazines. No 
showing to the contrary was made. 

In a case where similar contentions were made with 
reference to the publication of untrue and inflamma- 
tory matter we held that “Opportunity for prejudice or 
disqualification is not sufficient to raise a presumption 
that they exist.” Fisher v. State, ante p. 166, 47 N. W. 
2d 349. In that case there was no showing that any 
juror had read or knew the contents of the publications. 
Here there was a showing that they had not. The charge 
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of prejudice based on these magazine articles is not 
sustained. 

Third: The next contention is that several of the 
jurors had read the letter as published in the Columbus 
Daily Telegram and hereinbefore summarized. The de- 
fendant made a showing that six, or possibly seven, of 
the jurors were regular subscribers to the Columbus 
Daily Telegram and reintroduced the paper containing 
the letter. 

The State canvassed the jury and, in the affidavits 
above referred to, produced a showing which the parties 
agree demonstrates that one of the jurors had read the 
letter before he was selected as a juror, and that four, 
and possibly five, jurors had read the letter in the 
paper during the progress of the trial while evidence 
was being taken. 

The transcript shows that on November 6, 1950, the 
defendant made application to plead guilty to murder 
in the second decree. The penalty for murder in the sec- 
ond degree is imprisonment in the penitentiary for not 
less than ten years or during life. § 28-402, R. R. S. 
1943. A hearing was had on this matter on November 
15, 1950, and the application was denied. This occurred 
before defendant was arraigned and pleaded to the in- 
formation. At the trial he was asked on direct exam- 
ination if he had not offered to plead guilty to murder 
in the second degree and take a life sentence and he 
answered, ‘Yes sir.” 

In his argument defendant’s counsel advised the jury 
that the only purpose of the prosecution was to determine 
whether or not the defendant should suffer the death 
penalty, and that he did not expect a verdict of not 
guilty by reason of insanity. He called attention. to the 
offer to plead guilty and be imprisoned for life, and 
asked for a verdict that carried with it a life sentence. 
The State in its closing argument asked for a verdict that 
carried a sentence of death. 

It is patent that the final issue to be decided by the 
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jury was whether the penalty should be death or life 
imprisonment. The published letter contained no re- 
cital of facts of the killing; it referred to the public 
apathy as to the atrocity of the offense; it was in effect 
an argument by an individual for the death penalty. 

The record further shows that in ruling on the motions 
for a change of venue and a continuance, the trial court 
stated that “* * * probably any juror who can be shown 
to have read that article can be excused.” The voir dire 
of the prospective jurors is not fully shown. The rec- 
ord contains a statement by counsel for the State (after 
both the State and defendant had passed the jury for 
cause) that the defense had not interrogated any of the 
jurors with reference to whether or not they had seen or 
read the article in question. Defendant’s counsel then 
stated that the defense did not wish to interrogate in 
regard to the letter because they believed it would call 
it to the attention of the jurors and that they would go 
home and read it. The record further shows that both 
the State and defendant waived the fifth challenge and 
did not exhaust the peremptory challenges authorized 
by section 29-2005, R. R. S. 1943. 

Defendant assigns as error the failure to admonish the 
jury not to read that letter. It is obvious that the de- 
fendant in effect advised the court that he did not want 
it called to the jury’s attention. Defendant does not 
argue that assignment. Pursuant to rule 8 a 2 (4) of 
this court, the assignment will not be further considered. 

Defendant’s assignment of error here is that prejudice 
requiring a reversal and a new trial flows from the fact 
that four of the jurors read the letter during the trial. 

We have here then this situation. Defendant knew 
of the publication of this article before trial. He urged 
it as a basis for motions for a change of venue and a 
continuance. The trial court in denying those motions 
indicated that if it were disclosed on voir dire that any 
prospective juror had read the article, it might be ground 
for challenge for cause. Defendant did not question 
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any prospective juror as to that matter. He elected to 
take a chance that the jurors had read it and to take a 
chance on the prejudice, if any, which might follow, 
rather than to direct attention to it and to permit the 
jurors to know of defendant’s concern about it. In 
doing so and advising the court of his reason, he im- 
pliedly asked the court not to mention it and produced a 
- situation where, had the court done so, it might then have 
been subject to the charge of prejudicial conduct. Asa 
result, one juror who had read the letter was passed 
for cause and served on the jury. 

Defendant here concedes that the failure to question 
that juror was “perhaps a waiver as to him.” See Kitts 
v. State, 153 Neb. 784, 46 N. W. 2d 158. He assigns here 
as error only the reading of the article by the four’ 
jurors after the trial began. The time of the reading is 
not the important consideration here but the fact of the 
reading. It is not the number of jurors who read it but 
the fact that it was known to a juror that constituted the 
prejudice, if any, that was to follow. When the de- 
fendant elected not to interrogate the prospective jurors 
as to whether or not they had read the article, he waived 
not as to the one juror who had read this article but 
the prejudice, if any, that might arise from the fact 
that one or more of the jurors might have ‘knowledge 
of the contents of the letter. 

Polin v. State, 14 Neb. 540, 16 N. w. 898, involved a 
first degree murder case and a death sentence. There 
it was shown that in disobedience of a court order and 
during trial, three of the jurors separated from the 
others and engaged in conversation with bystanders. 
Defendant’s counsel knew of it, made no complaint to the 
court, and trial proceeded. Objection was made in mo- 
tion for a new trial. We held that it came too late. It 
was held that if it was thought prejudicial, it should 
have been called to the court’s attention when done. 
Wethere said: “Parties litigant, even defendants in crim- 
inal cases, must deal fairly by the court. They are not 
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permitted to withhold information of matters transpir- 
ing in the progress of a trial, whether prejudicial or 
otherwise, and thus, without objection, permit it to pro- 
ceed to a conclusion, and then take advantage of them. 
Generally all objections not jurisdictional as to the sub- 
ject of the litigation must be made at the first oppor- 
tunity, or they are deemed to be waived. The rule in 
such cases is, that a party shall not be permitted with- 
out objection to take the chances of a favorable result, 
and then, if disappointed, for the first time complain.” 
This holding was followed in Sedlacek v. State, 147 Neb. 
834, 25 N. W. 2d 533, 169 A. L. R. 868. It is applicable 
here. See, also, Cochran v. State, 122 Neb. 79, 239 N. 
W. 471; Hanks v. State, 88 Neb. 464, 129 N. W. 1011; 
Zorn v. State, 123 Neb. 596, 243 N. W. 841. 

Sections 25-1623 and 29-2006, R. R. S. 1943, specifically 
refer to questions arising where prospective jurors have 
read newspaper accounts and statements and the condi- 
tions under which they may be challenged for cause. 
As we said in Kitts v. State, supra, these provisions 
manifest that voir dire furnishes defendant ample op- 
portunity to establish whether or not prospective jurors 
have been prejudiced by such articles. The sections 
are cited here to show that the reading of such matters 
is not prejudicial per se. 

The rule is: ‘Whether a motion for a new trial in a 
criminal case, based on alleged misconduct of jurors, 
should be sustained rests in the sound discretion of the 
trial court, and its ruling on such motion will not be dis- 
turbed unless an abuse of discretion is shown.” Sim- 
mons v. State, supra. See, also, Murray v. State, 119 
Neb. 16, 226 N. W. 793; Matters v. State, 120 Neb. 404, 
232 N. W. 781. 

In Tracey v. State, 46 Neb. 361, 64 N. W. 1069, in sup- 
port of a motion for new trial, an affidavit was filed of 
misconduct of jurors in that in their deliberations they 
had been told facts not produced in evidence. The 
statements made in the affidavit were not denied by the 
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State. We there held: “The district court, in trying the 
issues presented by the motion for a new trial, had the 
right, if it was not obliged, to indulge the presumption 
that the jurors had been mindful of the oaths which they 
took, and had found the verdict which they had solely 
upon the evidence introduced on the trial of the case. * * * 
The law supplied, by presumption, the evidence on the 
one hand that the jurors had obeyed their oaths.” It 
was further held that the court could weigh the pre- 
sumption against the showing made in the affidavit. 
This decision ‘was followed in Savary v. State, 62 Neb. 
166, 87 N. W. 34, and in Hanks v. State, supra. 

For the decisions of other courts dealing with a simi- 
lar contention see State v. Danner, 70 Mont. 517, 226 
P. 475; Langer v. United States, 76 F. 2d 817; Bratcher 
v. United States, 149 F. 2d 742; United States v. Reid, 
12 Howard 361, 13 L. Ed 1023. 

We conclude that the trial court did not err in denying 
the motion for a new trial based on this contention. 

Finally defendant contends that he did not have a 
fair trial because of the matters hereinbefore deter- 
mined and also charges that the State made a studied 
effort to emphasize the gruesome details of the homi- 
cide and the condition of deceased’s body when 
found, rather than an orderly examination of defend- 
ant’s mental condition, he “having at all times ad- 
mitted the killing and all the details thereof.” We have 
heretofore pointed out that the defendant put in issue 
by his plea of not guilty every material element of the 
crimes charged. We have examined the State’s evidence. 
It did no more than was required to properly prove the 
commission of the offenses charged. We have also 
pointed out that when the defendant made an admis- 
sion during the trial, the State accepted it and refrained 
from offering additional proof of the fact admitted. 
True, defendant had written and signed two confes- 
sions. But the not guilty plea stood as against those 
confessions until the defendant testified. He then un- 
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dertook to repudiate the confessions in part by contend- 
ing that statements therein were put into his mouth by 
officers, and that he did not remember what happened 
as detailed in the confessions and did not fully realize 
or clearly remember what he had done. 

Defendant had the services of competent and dili- 
gent counsel, experienced both at the bar and on the 
bench of this state. The trial was before an able trial 
judge. That defendant had a fair trial generally is well 
illustrated by the fact that he makes here only one as- 
signment of error on the admission or rejection of evi- 
dence and no assignments of error on the instructions 
given to the jury. Our study of this record convinces us 
that he had the fair trial which the law contemplates 
and requires. 

As hereinbefore pointed out, section 28-401, R. R. S. 
1943, provides that upon conviction of a person of mur- 
der in the first degree the jury shall in its discretion 
determine whether the penalty shall be death or im- 
prisonment for life. By that act the Legislature provided 
that the jurors who heard the testimony, observed the 
witnesses, weighed the evidence, and determined the 
guilt should have the primary duty to fix the penalty. 

Section 29-2308, R. R. S. 1943, provides: “In all crim- 
inal cases that now are, or may hereafter be pending in 
the Supreme Court on error, the court may reduce the 
sentence rendered by the district court against the ac- 
cused, when in its opinion the sentence is excessive, and 
it shall be the duty of the Supreme Court to render such 
sentence against the accused as in its opinion may be 
warranted by the evidence.” 

Defendant, relying on this section, asks that the sen- 
tence be reduced to life imprisonment. This is based 
on either of two general propositions. He appeals for 
clemency and mercy for himself and more particularly 
for his family. His second contention is that his evi- 
dence as to his age, his previous life, his good qualities, 
the changes that came over him in the months before the 
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killing, and his mental condition prior to and at the 
time of the offense do not justify the extreme or death 
penalty. : 

Shortly after the adoption of the act we had this sec- 
tion before us for construction and application in An- 
derson v. State, 26 Neb. 387, 41 N. W. 951. As to the 
first proposition we there held that the act of reducing 
the sentence and rendering a new one in accordance with 
the evidence is in no sense a commutation nor the ex- 
ercise of clemency and that that was a matter of execu- 
tive discretion. This decision was quoted with approval 
in Cryderman v. State, 101 Neb. 85, 161 N. W. 1045. In 
Dinsmore v. State, supra, we held that although a jury 
had the right to fix the penalty in cases of this character, 
it had no right to be actuated by considerations of mercy 
but should be guided alone by the evidence, the facts, 
and the circumstances disclosed by the record, under 
the instructions of the court, and that if the evidence re- 
vealed a case in which the death penalty should be fixed, 
the jury had no right to be deterred from discharging 
its sworn duty through sympathy for the accused. The 
same rule applies to this court in determining the issue 
now before us. Accordingly we must put aside appeals . 
to sympathy or mercy. 

This brings us to defendant’s second proposition for the 
reduction of the sentence. 

In Anderson v. State, supra, we held that the statute 
made it the duty of this court, when the proper pro- 
ceedings were had, to review the evidence and prevent 
the imposition of punishment which the evidence would 
not warrant, and that we were empowered to reduce the 
sentence and render such a one as was justified by the 
evidence. In subsequent cases we have applied the act 
and in several cases have reduced the sentence. 

We have examined all cases called to our attention 
by counsel and others found by our own research. In all 
of them we have found a substantial reason, warranted 
by the evidence, to cause either an affirmance or re- 
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duction of the sentence. We recognized in Rogers v. 
State, 141 Neb. 6, 2 N. W. 2d 529, that precedents were 
of little value in determining a question such as we have 
here, and yet our decisions show an effort to sustain a 
consistent application of the act. The proper admin- 
istration of justice according to law requires it. How- 
ever, we have recognized that the answer rests upon 
the facts and circumstances in each case. In Charles v. 
State, 27 Neb. 881, 44 N. W. 39, a burglary case, we 
held that it was never intended to impose the full pen- 
alty of the law unless a case of great atrocity was shown. 
However, in Peterson v. State, 115 Neb. 302, 212 N. W. 
610, a robbery case, we held that we will not often re- 
duce the sentence of the trial court where the crime in- 
_volved great moral turpitude and was one of violence. 
See, also, Jackson v. State, 133 Neb. 786, 277 N. W. 92; 
Pauli v. State, 151 Neb. 385, 37 N. W. 2d 717. 

In Simmons v. State, supra, without reference to the 
statute we held that it was our duty to administer the 
law as it exists and “Where a defendant, after a fair 
trial, has been convicted of murder in the first degree 
and the jury, by its verdict, has imposed the death 
penalty, and the court has passed sentence in conformity 
with the verdict, this court will not interfere with such 
sentence on the ground that it is excessive, in the absence 
of any mitigating circumstances.” 

In Wesley v. State, 112 Neb. 360, 199 N. W. 719, we 
held that there was nothing to urge in extenuation of 
the act “* * * and whatever repugnance the individual 
may feel toward capital punishment must be put aside 
in obedience to the law of the state and in deference to 
the verdict of the jury.” 

Defendant’s counsel argues here that the only ex- 
planation of his act is that he went violently insane, had 
no conception of what he was doing, and, even if not 
insane, his mind was not a reliable regulator of his con- 
duct. He relies here specifically upon three of our 
decisions. 
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In Hamblin v. State, 81 Neb. 148, 115 N. W. 850, we 
held that there ‘may be grave doubts as to his re- 
sponsibility for his acts at the time of the tragedy,” and 
there was no justification for taking the defendant’s 
life. The penalty of death was changed to life im- 
prisonment. 

In Muzik v. State, 99 Neb. 496, 156 N. W. 1056, we 
found that while the evidence showed that defendant 
understood and comprehended the nature of the deed 
he committed and the difference between right and 
wrong “his mind was nevertheless abnormal.” Follow- 
ing Hamblin v. State, supra, the sentence of death was 
reduced to life imprisonment. 

In Cryderman v. State, supra, a death sentence was 
reduced to .life imprisonment where the evidence 
showed that defendant understood the nature of his 
act and the difference between right and wrong, but 
that his mind was not normal and was not entirely re- 
liable as a regulator of his conduct. 

However, in subsequent cases we have dealt with evi- 
dence of insanity and abnormality in considering the 
question here presented and arrived at a different re- 
sult. In Carter v. State, 115 Neb. 320, 212 N. W. 614, 
an expert witness for defendant there described the 
mind of the defendant in considerable similarity to the 
testimony of defendant’s expert witness here, and ex- 
pressed it as his opinion that he did not know the dif- 
ference between right and wrong with respect to the 
act charged. As we read this record, defendant’s ex- 
pert witness did not go that far in his testimony in this 
case. There is no similarity in the facts of the killings 
in the two cases. We there held: “If reliance is to be 
placed upon the verdict of the jury as to the insanity 
of the defendant, his crime was deliberately planned and 
executed in cold blood. If the extreme penalty is jus- 
tified at all, it would seem that the facts before us are 
amply sufficient to call for the exercise of such penalty.” 

In Sherman v. State, 118 Neb. 84, 223 N. W. 645, we 
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were petitioned to and refused to set aside a death 
penalty. There the motive was in part that of sex de- 
sires. There insanity was presented. There we found 
that there was nothing strange or queer in the defend- 
ant’s personal history that would condone his act and 
no circumstance in his life to impeach his sanity and re- 
fused to set aside the sentence of death. 

MacAvoy v. State, 144 Neb. 827, 15 N. W. 2d 45, was 
the last case involving this question to be determined 
here. There expert testimony was that defendant was 
abnormal and at the time of the crime unable to dis- 
tinguish between right and wrong. There was expert 
evidence to the contrary. The jury resolved that ques- 
tion. We there said we thought the defendant abnormal 
when he committed the crime and “The legislature, in 
drafting and enacting our homicide law and in pro- 
viding the penalties for its violation, must have felt 
that crimes would be committed by such abnormal per- 
sons as would warrant the infliction of the death penalty. 
The test is whether defendant had sufficient mental 
ability to distinguish between right and wrong in re- 
spect to the particular things he did in causing the death 
of this girl. The jury found that he was responsible 
for his acts. We think the evidence shows that the 
jury were entirely correct in so finding. The crime here 
committed is so gruesome and depraved in character 
that a reduction of the sentence prescribed by the jury 
and imposed by the trial court would amount to a hold- 
ing that capital punishment will never be enforced in 
this state, irrespective of the legislative enactments on 
the subject. We can find no justifiable reason for sub- 
stituting our judgment for that of the jury and the trial 
court in prescribing and assessing a penalty which the 
law authorizes in such cases.” 

These cases demonstrate that a defendant’s mental 
abnormality is to be considered, but is not necessarily 
a controlling factor in the decision of this question. 

The facts of the crime, the motive, and the defense of 
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abnormality in the MacAvoy case are quite similar to 
those of the instant case. 

Defendant here urges differences between the Mac- 
Avoy case and the instant case. In the MacAvoy case 
there was evidence indicating that the defendant re- 
turned to the scene of the crime on the night following, 
found his victim alive, and then killed her, and that that 
placed MacAvoy beyond consideration of clemency. In 
the instant case defendant stated in both his confessions 
that he did not know that deceased was dead when he 
covered her body with weeds. He left her there. The 
next day he resumed normal activities and contacts. He 
did not go back or seek to find out if death had come or 
life could be saved to deceased. Defendant points out 
- that there is a difference in the prior lives of the two 
men, in their family background, and in their evidence 
as to mental condition. To the extent that those dif- 
ferences exist, we do not deem them controlling. 

The Legislature has fixed the public policy of this 
state and determined what shall be done in cases of this 
character. It is a policy of long standing. It is a trite 
statement, but it is our duty to enforce the law. As in 
the MacAvoy case so here we find no justifiable reason 
for changing the judgment of the jury in fixing the death 
penalty. The judgment of the jury is warranted by the 
evidence. The sentence of death is affirmed. 

We have hereinbefore found that there was no preju- 
dicial error in the trial of this case. The judgment of 
the district court is in all respects affirmed. 

. Friday, the 26th day of October 1951, between the 
hours of six a. m. and six p. m. of said day, is fixed as 
the date for carrying into effect the sentence of the 
district court. 

AFFIRMED. 


580 NEBRASKA REPORTS [VoL. 154 


Kuska v. Nichols Construction Co. 


KATHERINE KUSKA, APPELLANT, Vv. NICHOLS CONSTRUCTION 


COMPANY, A PARTNERSHIP, APPELLEE. 
48 N. W. 2d 682 


Filed July 5, 1951. No. 33020. 


1. Automobiles: Negligence. The negligence of a person while 
driving an automobile with another as his guest may not ordi- 
narily be imputable to the guest, but such guest may be respon- 
sible for the consequences of his own negligence. 

The duty of a guest riding in an automobile is 
to use care in keeping a lookout commensurate with that of an 
ordinarily prudent person under like circumstances. The guest 
is not required to use the same degree of care as devolves upon 
the driver. If the guest perceives danger, or if at certain times 
and places should anticipate danger, he should warn the driver. 
Ordinarily, the guest need not watch the road or advise the 
driver in the management of the car. 
It is the duty of an invited guest in an auto- 
mobile driven by another, with knowledge of approaching danger, 
to exercise ordinary care to warn the driver of the danger, un- 
less to a reasonably careful, cautious, and prudent person it 
appears that the warning would be of no avail or go unheeded, 
or that the driver observed or should have observed the danger, 
as well as the guest, and for failure to give such warning the 
guest would be chargeable with contributory negligence. 

It is the duty of an invited guest, with knowl- 
edge of approaching danger, in the exercise of ordinary care to 
protest to the host if there is time and opportunity, unless it 
reasonably appears that such protest would go unheeded or would 
be of no avail, and for failure so to do the guest would be charge- 
able with contributory negligence. 

5. ‘Negligence. In a jury case involving issues of negligence, where 

’ different minds may draw different conclusions or inferences from 
the evidence adduced, or if there is a conflict in the evidence, 
the matter at issue must be submitted to the jury, but where the 
evidence is undisputed, or but one reasonable inference or con- 
clusion can be drawn from the evidence, the question is of law 
for the court. 


6. Where separate independent acts of negligence by 
different persons combine to produce a single injury, each partici- 
pant is liable for the resulting damages, although one of them 
“alone might not have caused the injury. 

7, If the original negligence is of a character which, 


according to the usual experience of mankind, is liable to invite 


10. 


11. 
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or induce the intervention of some subsequent cause, the inter- 
vening cause will not excuse it, and the subsequent mischief will 
be held to be the result of the original negligence. 

Highways: Negligence. It is the continuing duty of a road con- 
tractor engaged in constructing, grading, or graveling a high- 
way, to use ordinary care and erect barricades or signs or 
otherwise adequately warn the traveling public if the highway 
is dangerous to travel or if obstructions are placed thereon. 
A failure to so warn the traveling public is continuing negligence 
as distinguished from a condition, and if reasonable minds could 
conclude from the evidence that such negligence proximately 
caused an accident, then the issue should be submitted to a jury 
for its determination. 

A traveler may ordinarily occupy and use any 
part of a public highway he desires when not needed by another 
whose rights thereto are superior to his own. ‘ 
The presence of a well-traveled track, obvi- 
ously in recent use, situated within the confines of a regularly 
established rural highway, and connecting with a public high- 
way open to travel, with no barricades thereto, and no warning 
signs thereon, constitutes a continuing invitation to the travel- 
ing public to use the same, and justifies the assumption that 
those chargeable with its maintenance have performed their 
duties, and that the portion of the highway occupied by such 
traveled tracks is reasonably safe for the accommodation of 
the public while using ordinary care. 

Trial. A motion for directed verdict or dismissal must, for the 
purpose of decision thereon, be treated as an admission of the 
truth of all material and relevant evidence submitted on behalf 
of’ the party against whom the motion is directed. Such party 
is entitled to have every controverted fact resolved in his favor 
and to have the benefit of every inference that can reasonably 
be deduced from the evidence. 


AppEAL from the district court for Fillmore County: 
STANLEY BartTos, JuDGE. Reversed and remanded with 
directions. 


Keenan & Corbitt, for appellant. 


Gross, Welch, Vinardi & Kauffman, and Waring & 
Waring, for appellee... 


Heard before Smmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 
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CHAPPELL, J. 

Plaintiff, a guest in a car owned and operated by her 
husband, brought this action against defendant to re- 
cover damages for personal injuries resulting from an 
automobile accident alleged to have been proximately 
caused by negligence of defendant who dumped a pile of 
gravel on the traveled portion of a county highway with- 
out barricading the same or erecting any signs warning 
the public of the obstruction. At conclusion of plain- 
tiff’s evidence, the trial court sustained defendant’s mo- 
tion to direct a verdict or dismiss the case, upon the 
ground that as a matter of law defendant was not negli- 
gent and did not commit any negligent act which con- 
tributed to or was a proximate cause of the accident. 
Motion for new trial was overruled and plaintiff ap- 
pealed, assigning that the trial court erred in sustain- 
ing defendant’s motion and refusing to submit the issues 
of negligence to the jury for its determination. We sus- 
tain the assignment. 

Concededly, plaintiff was a guest in her husband’s 
car, and his negligence, if any, which under the circum- 
stances presented we are not required to discuss, would 
not be imputed to her. As held in Hamblen v. Steckley, 
148 Neb. 283, 27 N. W. 2d 178: “The negligence of a 
person while driving an automobile with another as his 
guest may not ordinarily be imputable to the guest, but 
such guest may be responsible for the consequences of 
his own negligence.” 

In that connection: “The duty of a guest riding in an 
automobile is to use care in keeping a lookout commen- 
surate with that of an ordinarily prudent person under 
like circumstances. The guest is not required to use the 
same degree of care as devolves upon the driver. If 
the guest perceive danger, or if at certain times and 
places should anticipate danger, he should warn the 
driver. Ordinarily, the guest need not watch the road 
or advise the driver in the management of the car. 

“It is the duty of an invited guest in an automobile 
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driven by another, with knowledge of approaching dan- 
ger, to exercise ordinary care to warn the driver of the 
danger, unless to a reasonably careful, cautious, and 
prudent person it appears that the warning would be of 
no avail or go unheeded, or that the driver observed 
or should have observed the danger, as well as the guest, 
and for failure to give such warning the guest would 
be chargeable with contributory negligence. 

“It is the duty of an invited guest, with knowledge of 
approaching danger, in the exercise of ordinary care to 
protest to the host if there is time and opportunity, un- 
less it reasonably appears that such protest would go un- 
heeded or would be of no avail, and for failure so to do 
the guest would be chargeable with contributory negli- 
gence.” Hendrix v. Vana, 153 Neb. 531, 45 N. W. 2d 429. 
See, also, Hamblen v. Steckley, supra, a case involving 
issues of negligence, wherein it was held: “In a jury 
case where different minds may draw different con- 
clusions or inferences from the adduced evidence, or if 
there is a conflict in the evidence, the matter at issue 
must be submitted to the jury, but where the evidence 
is undisputed, or but one reasonable inference or con- 
clusion can be drawn from the evidence, the question is 
of law for the court.” See, also, Pahl v. Sprague, 152 
Neb. 681, 42 N. W. 2d 367. 

Under the evidence as now presented to us, it could 
not be reasonably concluded that plaintiff was guilty 
of any contributory negligence. The sole question pre- 
sented then, as we view it, is whether or not the evidence 
adduced in plaintiff’s behalf required a submission of de- 
fendant’s alleged negligence to the jury for its determin- 
ation. In that connection, we may assume for the pur- 
pose of argument only, that plaintiff's driver, who was 
required to use ordinary care, was guilty of negligence 
proximately causing the accident, yet the rule is that if 
defendant was also guilty of negligence proximately 
causing the accident, plaintiff may still recover, because 
the applicable rule is that: “Where separate independent 
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acts of negligence by different persons combine to pro- 
duce a single injury, each participant is liable for the 
resulting damages, although one of them alone might 
not have caused the injury. 

“*Tort-feasor is liable for all consequences which, in 
natural course of events, flow from unlawful or negligent 
acts, although results were brought about by intervening 
agency of others, provided intervening agents were set 
in motion by tort-feasor or were natural consequences 
of original wrongful acts.’ Paup v. American Telephone 
& Telegraph Co., 247 N. W. 411 (124 Neb. 550).” Mc- 
Clelland v. Interstate Transit Lines, 142 Neb. 439, 6 N. 
W. 2d 384. 

That case also held: “If the original negligence is of 
a character which, according to the usual experience of 
mankind, is liable to invite or induce the intervention 
of some subsequent cause, the.intervening cause will 
not excuse it, and the subsequent mischief will be held 
to be the result of the original negligence.” 

In Simonsen v. Thorin, 120 Neb. 684, 234 N. W. 628, 
81 A. L. R. 1000, it was held: “When one engaged in 
the proper use of a highway causes an obstruction to be 
placed upon it in such a manner as to be dangerous to 
traffic, he must use ordinary care to prevent injury to 
others where he knows that such obstruction is calcu- 
lated to do an injury to travelers upon said highway. 

“The negligence in such a case is, after having placed 
an obstruction in the highway, to leave it in such a man- 
ner as will be dangerous to others using the highway. 

“Whoever places an obstruction in a public high- 
way, even by an involuntary act and without negligence, 
is under obligation to remove such a nuisance from the 
highway or is required to use ordinary care to warn the 
traffic on said highway of the dangers incident to said 
obstruction.” 

In Grantham v. Watson Bros. Transportation Co., 
142 Neb. 362, 6 N. W. 2d 372, on rehearing, 142 Neb. 
367, 9 N. W. 2d 157, it was held: ‘When one engaged in 
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the lawful use of a highway causes an obstruction to be 
placed upon it in such a manner as to be dangerous to 
traffic, he must use ordinary care to prevent injury to 
others where he knows, or in the exercise of ordinary 
care should know, that said obstruction is calculated to 
do injury to travelers upon said highway.” 

As stated in McClelland v. Interstate Transit Lines, 
supra, quoting from Lisle v. Anderson, 61 Okl. 68, 159 P. 
278, L. R. A. 1917A 128, and citing Zimmer v. Brandon, 
134 Neb. 311, 278 N. W. 502, as approving the statement: 
“ “Thus, it is to be seen that the rule is: ‘Whenever the 
circumstances attending a situation are such that an 
ordinarily prudent person could reasonably apprehend 
that, as the natural and probable consequences of his 
act, another person, rightfully there, will be in danger 
of receiving an injury, a duty to exercise ordinary care 
to prevent such injury arises; and, if such care is not ex- 
ercised by the party on whom the duty rests and injury 
to another person results therefrom, liability on the part 
of the negligent party to the person injured will generally 
exist, in the absence of any other controlling element 
or fact, and this, too, without regard to the legal rela- 
tionship of the parties.” ’” 

Generally, it is the continuing duty of a road contractor 
engaged in constructing, grading, or graveling a highway, 
to use ordinary care and erect barricades or signs, or 
otherwise adequately warn the traveling public if the 
highway is dangerous to travel or if obstructions are 
placed thereon. A failure to so warn the traveling public 
is continuing negligence as distinguished from a condi- 
tion, and if reasonable minds could conclude from the 
evidence that such negligence proximately caused an 
accident, then the issue should be submitted to a jury 
for its determination. Simonsen v. Thorin, supra; Grant- 
ham v. Watson Bros. Transportation Co., supra; Sharp 
v. Chicago, B. & Q. R. R. Co., 110 Neb. 34, ‘193 N. W. 150; 
40 C. J. S., Highways, § 262, p. 306. As stated in the last- 
cited case: “It is elementary that the public may assume 
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that those who are charged with the maintenance of 
highways have performed their duty.” 

It must also be borne in mind that: “A traveler may 
occupy and use any part of a public highway he desires 
when not needed by another whose rights thereto are 
superior to his own.” Klaus v. Soloman Valley Stage 
Lines Co., 130 Neb. 325, 264 N. W. 747. 

In King v. Douglas County, 114 Neb. 477, 208 N. W. 
120, it was held: “The presence of a well-traveled 
track, obviously in recent use, situated within the con- 
fines of a regularly established rural highway, and con- 
necting with a public highway open to travel, with no 
barriers thereto, and no warning signs thereon, consti- 
tutes a continuing invitation to the traveling public to 
use the same, and justifies the assumption that those 
chargeable with its maintenance have performed their 
duties, and that the portion of the highway occupied by 
such traveled tracks is, reasonably safe for the accommo- 
dation of the public.” 

It is well established in this jurisdiction that a motion 
for directed verdict or dismissal, “must, for the purpose 
of decision thereon, be treated as an admission of the 
truth of all material and relevant evidence submitted on 
behalf of the party against whom the motion is directed. 
Such party is entitled to have every controverted fact 
resolved in his favor and to have the benefit of every 
inference that can reasonably be deduced from the evi- 
dence.” Pahl v. Sprague, supra. 

In the light of the foregoing rules, we have examined 
the evidence adduced in plaintiff’s behalf, which, briefly 
summarized, disclosed that: Plaintiff and her husband 
lived on a farm about 1% mile east and 114 miles north of 
the point of accident. About 4:30 p. m. on Sunday, 
November 13, 1949, a bright, sunny, dry day, they de- 
cided to visit one of their farms located a few miles south- 
west of where they lived. The husband drove his al- 
most new Plymouth sedan, and plaintiff rode with him. 
He drove south about 114 miles, to an intersection of 
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county highways. Ordinarily they would have con- 
tinued on south at such point, but such south road was 
rough and rolling, with a “kitty-cornered” bridge. They 
knew that the east and west road had been graded some 
time before, but they did not know that it was then being 
graveled. That road, of light clay dirt, with no gravel 
upon it and apparently open generally to the public, 
looked good, with smooth, well-traveled center tracks. 
It was a little rough at the edges of the road bordering 
upon ditches about 6 feet or more deep. There were no 
barricades or warning signs at the intersection, and none 
between it and the point of impact about one-half mile 
west, so, assuming that it was safe to proceed, as they 
had a right to do, the driver turned west. The sun was 
about at point of setting, and, although they put down 
the visors, its glare from the hood interfered with their 
normal vision. They could see at the sides of the road 
better than straight ahead, so the driver traveled a 
track approximately in the center of the highway. Driv- 
ing at 25, not more than 30 miles an hour, at a point 
about one-half mile west of the intersection, along and 
over which there had been no gravel, the left front 
wheel of their car, then traveling a little left of the left 
center track, struck a pile of gravel 29 feet 3 inches long, 
6 feet 9 inches wide, and 1 foot 9 inches high at its 
deepest point after the accident, which had been dumped 
but not spread in and south of the left center traveled 
track. The gravel was the same color as the road and 
neither plaintiff nor her husband saw the gravel before 
striking it. At the point where the impact occurred, the 
road sloped slightly downward for a short distance, and 
then up over a sloping hill to the west. Photographs re- 
ceived in evidence, particularly exhibit No. 7 taken the 
next morning, clearly reflect the entire situation and 
support the evidence adduced in plaintiff’s behalf. When 
the impact occurred, the car was thrown to the left 
into the ditch about 8 feet deep, striking the south bank 
thereof almost. head-on, in a southwesterly direction. 
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Then and there plaintiff was thrown against and about 
in the car, thence out through the right door to the 
ground. Asa result she was injured, the extent of which 
need not be discussed. Defendant’s answer admitted 
that it was under contract with Fillmore County to 
gravel the road and that it had unloaded the gravel 
preliminary to spreading same upon the traveled portion 
of the highway. 

In the light of such evidence, and the law heretofore 
cited, we conclude that the trial court erred in sustain- 
ing defendant’s motion and refusing to submit the alleged 
issues of negligence and proximate cause to the jury. 
Therefore, the judgment should be and hereby is re- 
versed and the cause is remanded with directions to 
grant a new trial. 

REVERSED AND REMANDED WITH DIRECTIONS. 


State or NEBRASKA EX REL. CLARENCE S. BECK, ATTORNEY 


GENERAL, RELATOR, V. BLAINE YOUNG, RESPONDENT. 
48 N. W. 2d 677 


Filed July 5, 1951. No. 33055. 


1. Constitutional Law. The supreme executive power in the state 
is lodged in the Governor. 

The power of the Governor to remove an officer or 
employee of the executive branch of the government, appointed 
by him, is an executive function, limited only by Article IV, 
section 12, of the Constitution. 

8. Constitutional Law: Statutes. The power of the Governor to 
remove a member of the Nebraska Liquor Control Commission is 
derived from Article IV, section 12, of the Constitution. The 
authority granted by section 53-106, R. S. 1948, is declaratory 
of the power granted by the Constitution and its provisions do 
not operate as a limitation upon the supreme executive power. 

4. Constitutional Law. The power of the Governor to remove an 
officer of the executive branch of the government, appointed by 
him for a definite term, is defined by Article IV, section 12, of 
the Constitution and requires a_ sufficient specification of 
charges, notice, hearing, and adequate competent evidence to 
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sustain the order made. The proceedings and order are subject to 
review by the courts to assure compliance with such constitu- 
tional provision. 

5. Constitutional Law: Statutes. A violation of section 53-111, 
R. S. 1948, affords an adequate basis for a charge upon which 
an order of removal by the Governor can be based. 

6. Constitutional Law. The power of the Governor to remove an 
officer of the executive branch of the government, appointed by 
him for a definite term, is derived from the Constitution and is 
self-executing. 

97. Constitutional Law: Statutes. The acceptance of insurance com- 
missions by a member of the liquor control commission on poli- 
cies of insurance issued to persons subject to the regulation and 
control of the liquor control commission is a “gift, gratuity, 
emolument or employment” within the meaning of section 53-111, 
R. S. 1948, and constitutes malfeasance in office within the 
meaning of Article IV, section 12, of the Constitution. 

The receipt of such commissions by a member 

of the liquor control commission involves a question of public 

morals in the administration of government of which the Gov- 
ernor could take cognizance in the performance of his constitu- 

tional duties, irrespective of the existence of section 53-111, 

R. S. 1948, a penal statute enacted by the Legislature upon the 

subject. 


Original proceeding in quo warranto: Judgment of 
ouster. 


Clarence S. Beck, Attorney General, and Bert L. Over- 
cash, for relator. 


Gaines, Shoemaker & Crawford, Tyler B. Gaines, and 
Joseph R. Moore, for respondent. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucy, JJ. 


CaRrTER, J. 

This is an original action in quo warranto instituted 
by the Attorney General to test the right of respondent, 
Blaine Young, to hold the office of member of the Ne- 
braska Liquor Control Commission. 

The record shows that the respondent was appointed 
as a member of the liquor control commission on May 7, 
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1946, for the term ending May 25, 1947, and on the latter 
date he was reappointed to the office for the statutory 
term of six years. Respondent accepted the appoint- 
ment, qualified as required by law, and became liquor 
control commissioner during the times herein mentioned. 
On April 16, 1951, the Governor of Nebraska, after 
giving notice thereof to respondent, held a hearing to 
determine whether or not respondent should be removed 
from the office of liquor control commissioner for hav- 
ing accepted gifts, gratuities, emoluments, and employ- 
ment from liquor licensees by selling insurance to such 
licensees and by accepting commissions on insurance 
placed by such licensees with insurance brokers or 
agents, in violation of section 53-111, R. S. 1943. After 
said hearing and on April 21, 1951, the Governor directed 
the removal of respondent as a member of the liquor 
control commission. Respondent refused to surrender 
the office and this action in quo warranto was brought ° 
to determine by what warrant, if any, the respondent 
now holds the office of liquor control commissioner. 
The facts are not in dispute. The respondent for 
many years before becoming a member of the liquor 
control commission was engaged in the insurance busi- 
ness in Omaha. For’some years he operated his own 
agency, but during the times here involved he was 
brokering his business with general agents. By this 
manner of handling he turned the insurance business 
that came to him to the general agency which issued 
the policy, collected the premium, and remitted his com- 
mission to him. A number of respondent’s insurance 
clients were liquor licensees who operated under the 
control of the liquor control commission. When re- 
spondent became a member of the liquor control com- 
mission he discontinued the solicitation of liquor licensees 
for insurance. It appears, however, that approximately 
30 liquor licensees purchased insurance from the general 
agencies and directed that the account of respondent 
be credited with the commissions. Respondent received 
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approximately $2,400 in such commissions in 1949. It 
is the acceptances of these commissions that brought 
about the notice, hearing, and order of removal by the 
Governor. 

The supreme executive power in the state is lodged 
in the Governor. Art. IV, § 6, Constitution. Except as 
limited by the Constitution itself the supreme executive 
power is to be exercised by the Governor and, under 
the division of powers devised by the Constitution, nei- 
ther the Legislature nor the courts may exercise the 
powers thus conferred upon the executive branch. The 
power to remove an officer or employee in the executive 
branch of the government is an executive function. The 
lodging of the supreme executive power in the Gov- 
ernor by the Constitution reposes in the Governor the 
power to remove executive officers and employees of. 
the government appointed by him, except as limited by 
the Constitution itself. The only limitation placed upon 
the executive power of the Governor in connection with 
the removal of executive officers and employees ap- 
pointed by him is Article IV, section 12, of the Constitu- 
tion, which provides: “The Governor shall have power 
to remove any officer, whom he may appoint, in case of 
incompetency, neglect of duty, or malfeasance in office, 
and he may declare his office vacant, and fill the same 
as herein provided in other cases of vacancy.” Under 
this section of the Constitution we think it is clear that 
the Governor must specify charges against an officer 
or employee falling within its provisions, give notice 
and hearing, allege a ground of removal set forth in the 
constitutional provision, and produce evidence sufficient 
to sustain the action taken. Whether or not the provi- 
sions of Article IV, section 12, of the Constitution, have 
been complied with, is in the final analysis a question 
for the courts. As to all officers and employees in the 
executive department appointed by the Governor who 
do not fall within the class designated by Article IV, 
section 12, of the Constitution, they are removable at 
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the will of the Governor by virtue of the grant of the 
supreme executive power to him by Article IV, section 
6, of the Constitution. 

One of the primary questions to be here determined 
is whether or not a member of the liquor control com- 
mission is within the classification of officers and em- 
ployees designated in Article IV, section 12. It is clear, 
we think, that the latter provision was intended to in- 
clude all officers and employees in the executive de- 
partment which were appointed by the Governor for a 
definite term. If this were not so the power of the Leg- 
islature to fix the terms of offices which it creates would 
be form without substance. Although not an executive 
department, the liquor control commission is an execu- 
tive agency and its members are subject to the provisions 
of Article IV, section 12, of the Constitution. State ex 
rel. Johnson v. Chase, 147 Neb. 758, 25 N. W. 2d 1. 

We have not overlooked the early decision of State 
ex rel. Hastings v. Smith, 35 Neb. 13, 52 N. W. 700, 16 
L. R. A. 791. We think that the holding of the fifth 
paragraph of the syllabus in that case correctly states 
the rule. It provides: “Where the incumbent is elected 
or appointed for a definite term, and is removable only 
for specified cause, the power of removal cannot be ex- 
ercised until there has been preferred against him spe- 
cific charges of which he shall have notice, and an 
opportunity afforded him to be heard in his defense.” 
Such holding is pursuant to the limitation contained 
in Article IV, section 12, of the Constitution, rather 
than under the grant of the supreme executive power 
of the Governor by Article IV, section 6, of the Consti- 
tution, in which latter event removal would be wholly 
at the will of the Governor without notice or hearing. 
We disapprove that part of State ex rel. Hastings v. 
Smith, supra, which purports to hold that Article IV, 
section 12, of the Constitution applies only to officers 
appointed by the Governor which are mentioned in the 
Constitution. 
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In creating the Nebraska Liquor Control Commission 
the Legislature provided in part as follows: ‘The Gov- 
ernor shall appoint three members of the commission, 
one of whom he shall designate as chairman. One mem- 
ber shall be appointed every two years and shall hold 
office for a period of six years. Any appointee may be 
removed by the Governor, after an opportunity to be 
heard, for malfeasance, misfeasance or neglect in of- 
fice.” § 53-106, R. S. 1943. It further provided: “No com- 
missioner, secretary or person appointed or employed by 
the commission shall solicit or accept any gift, gratuity, 
emolument or employment from any person subject to 
the provisions of this act, or from any officer, agent or 
employee thereof, nor solicit, request from or recom- 
mend, directly or indirectly, to any such person or to any 
officer, agent or employee thereof, the appointment of 
any person to any place or position; and every such 
person, every officer, agent or employee thereof, is 
hereby forbidden to offer to any commissioner, secretary, 
or to any person appointed or employed by the commis- 
sion, any gift, gratuity, emolument or employment. If 
any commissioner, secretary or any person appointed or 
employed by the commission shall violate any of the 
provisions of this section, he shall be removed from the 
office or employment held by him. Every person violat- 
ing the provisions of this section shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be 
fined not more than five hundred dollars, or shall be 
imprisoned in the county jail not less than sixty days 
nor more than six months, or be both fined and im- 
prisoned.” § 53-111, R. S. 1943. 

The power of the Legislature in the creation of an 
office, admittedly a legislative function, is limited to 
those matters which are defined as ingredients of the 
office. The general rule is that the power to appoint 
carries with it the power to remove, and even if the 
occupant may be subject to impeachment, the power 
of the Governor to remove remains wholly unaffected 
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by such fact. It is within the power of the Legislature 
to create an office, define its powers, limit its duration, 
and provide for the compensation of the occupant. The 
power. of appointment and removal is in the Governor 
except as limited by Article IV, section 12, of the Con- 
stitution, and the legislative or judicial branches may 
not properly trench upon the executive power thus 
granted. Myers v. United States, 272 U.S. 52, 71 L. Ed. 
160, 47 S. Ct. 21; State ex rel. Churchill v. Hay, 45 Neb. 
321, 63 N. W. 821; Munk v. Frink, 75 Neb. 172, 106 N. W. 
425. 

It is asserted that the power of the Governor to remove 
a member of the liquor control commission is to be found 
in section 53-106, R. S. 1943. We do not think so. The 
power of the Governor to remove an executive officer 
or employee, appointed by him for a definite term, is 
found in Article IV, section 12, of the Constitution. The 
provisions of section 53-106, R. S. 1943, dealing with the 
power of removal, are merely declaratory of powers 
granted by this section of the Constitution and such pro- 
visions do not operate as a limitation upon the consti- 
tutional power conferred. 

The charge here made is that respondent violated 
section 53-111, R. S. 1943, a penal statute, by accepting 
insurance commissions on policies issued to persons 
subject to the regulation and control of the liquor con- 
trol commission. The evidence shows, and the respond- 
ent admits, that he received such commissions. It being 
an offense subject to punishment under the penal pro- 
visions of section 53-111, R. S. 1948, it affords ample 
grounds for removal by the Governor, since the charge 
constitutes malfeasance within the meaning of Article 
IV, section 12, of the Constitution. 

By section 53-111, R. S. 1943, the Legislature evi- 
denced an intention to prohibit a member of the liquor 
control commission to deal with persons subject to the 
regulation and control of the commission. The perti- 
nent language used is: ‘No commissioner * * * shall 
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solicit or accept any gift, gratuity, emolument or em- 
ployment from any person subject to the provisions of 
this act.” The receiving of insurance commissions on 
policies issued to persons under the regulation and con- 
trol of the liquor control :commission is within the pur- 
view of the act. The purpose of the statute is to remove 
the temptation on’ the part of a commissioner to use his 
influence with those under the regulation and control of 
the commission for private gain. Experience shows that 
to permit such dealings has a tendeney to create par- 
tiality and discrimination on the part of the officer in 
administering the functions of his office. It involves 
a question of public morals in the administration of 
government of which the supreme executive power 
could properly take cognizance in the performance of 
his constitutional duty to take care that the laws be 
faithfully executed and the affairs of the state efficiently 
and economically administered. This power flows from 
the Constitution itself and is self-executing. It exists 
whether or not the Legislature acts within its constitu- 
tional authority with reference to it. The right of the 
Governor to remove exists outside of the power of the 
Legislature to make the acts constituting the basis of the 
removal punishable under a penal statute. 

The record shows that respondent had notice, a specifi- 
cation of charges, and a hearing. The specification of 
charges is sufficient and the evidence supports the 
charges made. The order of removal by the Governor 
is in all respects regular and binding. The respondent 
has not been an occupant of the office of liquor control 
commissioner since the issuance of the order of removal 
by the Governor. A judgment of ouster against respond- 
ent is hereby entered. The proper writ will be allowed 
to oust respondent from the office of liquor control com- 
missioner if it be necessary in order to secure a vacation 
of the office by respondent. 

JUDGMENT OF OUSTER. 
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STATE OF NEBRASKA EX REL. FRED EBKE, APPELLANT, V. 
Boarp oF EDUCATIONAL LANDS AND FUNDS OF THE STATE 


oF NEBRASKA ET AL., APPELLEES. 
47 N. W. 2d 526 


Filed July 10, 1951. No. 32907. 


AppEaL from the district court for Lancaster County: 
RaLPH P. WILSON, JupGE. On oral argument on motion 
for rehearing. See ante p. 244, 47 N. W. 2d 520, for 
original opinion. Former opinion modified and motions 
for a rehearing denied. 


Paul W. White, for appellant. 


Clarence S. Beck, Attorney General, Robert A. Nelson, 
and Peterson, Devoe & Ackerman, for appellees. 


SUPPLEMENTAL OPINION 


Heard before Summons, C. J., Carrer, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CaRrTER, J. 

In the motions for a rehearing filed by the respondents 
and the interveners it is contended that the opinion of 
this court, State ex rel. Ebke v. Board of Educational 
Lands and Funds, ante p. 244, 47 N. W. 2d 520, is in 
error in holding that “the relator, under the circum- 
stances shown, was entitled to the lease of said section 
for the amount bid by him.” 

The record shows that relator offered a cash bonus 
of $2,500 over and above the annual rent provided for 
in the lease. The bid was a private one, the lease not 
having been offered at public auction. On further con- 
sideration of the case we have concluded that the con- 
tentions advanced by respondents and interveners in 
their motions for a rehearing are correct and that the 
words “and that relator, under the circumstances shown, 
was entitled to the lease of said section for the amount 
bid by him,” should be deleted from the last paragraph 
of our opinion. In so doing, the final disposition of the 
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case is made consistent with the holdings of the opinion 
and requires that the lease involved be sold at public 
auction and not at a private sale. 
With our former opinion so modified, no merit exists 
in the motions for a rehearing and they are denied. 
FORMER OPINION MODIFIED AND 
MOTIONS FOR REHEARING DENIED. 


Ray H. Loucks, APPELLEE, v. RUTH H. SMITH, APPELLANT. 
48 N. W. 2d 722 


Filed July 10, 1951. No. 32947. 


1. Usury. To constitute usury it is essential that an excess of 
the legal maximum be exacted in consideration of the loan. 
To make a contract usurious there must be an agree- 
ment between the borrower and lender by which the latter re- 
ceives or reserves a greater rate of interest than the law al- 
lows. There must be an intent on the part of the borrower to 
give and of the lender to receive interest in excess of the legal 

limit. 


In order to constitute usury, there must be (1) a loan, 
express or implied; (2) an understanding between the parties 
that the money lent shall or may be returned; (3) that for 
such loan a greater rate of interest than is allowed by law 
shall be paid or agreed to be paid, as the case may be; and 
(4) a corrupt intent to take more than the legal rate for the 
use of the money loaned. 

The intent which is necessary to constitute usury is 
not a specific intent to violate the statute but an intent to 
exact payments which exceed the amount of interest allowed 
by the statute. 

To determine whether all of the elements constituting 
usury are present the court will disregard the form which the 
transaction may have taken and look only to its substance. If 
all the elements are present the transaction will be condemned 
as usurious but if any one of the elements is lacking the trans- 
action is not usurious. 


AppEAL from the district court for York County: H. 
EMERSON KoKJER, JUDGE. Affirmed. — 
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Kennedy, Holland, DeLacy & Svoboda, and Harry R. 
Henatsch, for appellant. 


Kirkpatrick & Dougherty, for appellee. 


Heard before Smmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAuGH, JJ. 


WENKE, J. 

Ray H. Loucks brought this action in the district court 
for York County against Ruth H. Smith. The purpose 
of the action is to obtain a declaratory judgment fixing 
the rights of the parties under an agreement entered 
into on June 30, 1948, and to recover all moneys due 
plaintiff thereunder. The court found generally for 
the plaintiff and fixed the total amount of his recovery 
at $12,194.39 with interest thereon as in the judgment 
set forth together with costs. Defendant filed a motion 
for new trial and has appealed from the order overruling 
it. : 

The question involved is, is the amount herein sought 
to be recovered an accumulation of usurious interest? 
If so, do the Nebraska statutes governing usury operate 
as a bar to its recovery? 

“Usury has been defined as ‘the excess over the legal 
rate charged to a borrower for the use of money. Taking 
illegal profit for the use of money.’ [Bouvier’s Law 
Dictionary; Maccrackan v. Bank, 164 N. C. 24, 80 S. E. 
184, 49 L. R. A. (N. S.) 1043.] Also ‘as contracting for 
or receiving something in excess of the amount allowed 
by law for the loan or forbearance of money.’ [39 Cyc. 
888.]” Allen v. Newton, 219 Mo. App. 74, 266 S. W. 327. 

“*To constitute usury, it is of course essential that an 
excess of the legal maximum be exacted in considera- 
tion of the loan.’ 27 R. C. L. 223, sec. 24.” Western 
Securities Co. v. Naughton, 124 Neb. 702, 248 N. W. 56. 

“To make a contract usurious there must be an agree- 
ment between the borrower and lender by which the 
latter receives or reserves a greater rate of interest 
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than the law allows. There must be an intent on the 
part of the borrower to give and of the lender to re- 
ceive interest in excess of the legal limit.” Rose v. Mun- 
ford, 36 Neb. 148, 54 N. W. 129. See, also, Menzie v. 
Smith, 63 Neb. 666, 88 N. W. 855; Stuart v. Durland, 115 
Neb. 211, 212 N. W. 31, 53 A. L. R. 739. 

The prime contract of the parties being dated April 
30, 1941, section 45-101, Comp. St. 1929, is here appli- 
cable. See Lefferdink v. Schmutte, 149 Neb. 695, 32 N. 
W. 2d 194. This section provides that any rate exceeding 
ten dollars per year upon one hundred dollars shall be 
invalid. 

As stated in Tyler on Usury, p. 110: “* * * in order 
to constitute usury, there must be (1) a loan, express 
or implied; (2) an understanding between the parties 
that the money lent shall or may be returned; (3) that 
for such loan a greater rate of interest than is allowed 
by law shall be paid or agreed to be paid, as the case 
may be; and (4) a corrupt intent to take more than the 
legal rate for the use of the money loaned.” The author 
then goes on to state: ‘Unless these four things concur 
in every transaction, it is safe to affirm that no case of 
usury can be declared; and this may be regarded as a 
rule universally recognized in all of the States.” See, 
Jenkins v. Dugger, 96 F. 2d 727, 119 A. L. R. 1484; 66 
C. J., Usury, § 65, p. 174; In re Bibbey, 9 F. 2d 944; 55 
Am. Jur., Usury, § 12, p. 331. 

The intent which is necessary to constitute usury is 
not a specific intent to violate the statute but an intent 
to exact payments which exceed the amount of interest 
allowed by the statute. See, Manchester Realty Co. v. 
Kanehl, 130 Conn. 552, 36 A. 2d 114; Jenkins v. Dugger; 
supra. 

The effect of making a contract providing for usurious 
interest is fixed by section 45-105, R. S. 1943, as follows: 
“If a greater rate of interest than is allowed in section 
45-101 shall be contracted for or received or reserved, 
the contract shall not on that account be void, but if 
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in any action on such contract, proof be made that illegal 
interest has been directly or indirectly contracted for, 
or taken, or reserved, the plaintiff shall recover only 
the principal, without interest, and the defendant shall 
recover costs; and if interest shall have been paid there- 
on, judgment shall be for the principal, deducting in- 
terest paid; * * *.” See Detweiler v. Forman, 120 Neb. 
780, 235 N. W. 330. 

To determine whether all of the elements constituting 
usury are present the court will disregard the form 
which the transaction may have taken and look only to 
its substance. If all the elements are present the trans- 
action will be condemned as usurious but if any one of 
the elements is lacking the transaction is not usurious. 
See, In re Bibbey, supra; 66 C. J., Usury, § 65, p. 174; 
Blaisdell v. Steinfeld, 15 Ariz. 155, 137 P. 555; Batchelor 
v. Mandigo, 95 Cal. App. 2d 816, 213 P. 2d 762. 

As stated in Blaisdell v. Steinfeld, supra: “ ‘In decid- 
ing whether any given transaction is usurious or not, 
the courts will disregard the form which it may take 
and look only to the substance of the transaction in 
order to determine whether all the requisites of usury 
are present.’ (39 Cyc. 918.)” 

The record shows that the business out of which 
this litigation arose had its inception in 1936. At that 
time Frank G. Thorp, appellee, and Eldon H. Hatch en- 
tered into an agreement dated May 14, 1936, whereby 
Thorp and appellee were to furnish the money to estab- 
lish a cash and carry grocery and meat market in York, 
Nebraska, and Hatch was to operate it. Hatch, for oper- 
ating the store, was to receive a fixed salary and a share 
of the profits. These profits were to be applied on his 
purchase of an interest in the business. Thorp was at 
that time the general manager of Nash-Finch Company 
located in Grand Island and appellee was the buyer and 
sales manager of the dry groceries department of the 
same firm. Nash-Finch Company is a wholesale grocer. 
Both Thorp and appellee then lived in Grand Island. 
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These parties, to accomplish their purpose, organized 
a corporation known as Grand Central, Incorporated. 
The incorporators were Hatch, his wife Verda, and Har- 
old A. Prince. Prince is a lawyer located in Grand Is- 
land and at the time was acting for all of the parties. 
Hatch was issued one share of stock, his wife one share 
of stock, and the balance, or 18 shares, was issued to 
Prince. Prince held all the stock in trust for the parties 
subject to the terms of their agreement, he having no 
interest in the business whatsoever. 

Thorp and appellee originally furnished $2,000 of 
capital but later, in 1937, paid in an additional $2,900. 
The store was opened and Hatch was in charge. He con- 
tinued to operate it until in 1938 when, because of an 
automobile accident, he was no longer able to remain 
in charge. That is when Mearl D. Smith came into the 
picture. 

Mearl D. Smith and his wife, appellant, were at that 
time living in Palmer, Iowa. He owned and operated 
a small grocery store there. They had formerly lived 
in Grand Island. Hatch recommended Smith to Thorp 
and appellee. Smith, like Hatch, had no money to put 
into the business but, by agreement with Thorp and 
appellee, came in and took over under an assignment 
of Hatch’s agreement. The assignment was dated March 
10, 1938. The two shares of stock that had been issued 
to the Hatches were placed, one each, in the names of 
the Smiths. The Smiths then moved to York where he 
took charge of the store. 

Smith’s operation of the business was very success- 
ful. The business repaid to appellee and Thorp $2,000 
of the $4,900 they had put into it so that as of March 
27, 1940, they had $2,900 invested therein. At that 
time Smith’s share of the profits was sufficient to pay 
for the share of the business it was provided in the 
agreement he could buy. Consequently the parties en- 
tered into an agreement, as of that date, which pro- 
vided that the stock which was being held in trust by 
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Prince should be canceled and new stock issued to the 
parties as their interests were therein fixed but sub- 
ject to certain conditions. The details of these conditions 
are not here material. As a result of this agreement 
Smith became the owner of certain shares of stock in 
the corporation as did appellee and Thorp. 

After the income tax on the corporation’s profits had 
been computed and paid for 1940 and the parties rea- 
lized the amount thereof and in view of a change or 
proposed change raising the future income tax to be 
paid by corporations, appellee, Thorp, and Smith came to 
the conclusion that a corporate structure was not de- 
sirable for their business. In addition Smith thought, 
for business reasons, it would be best if the business was 
conducted in his name. To accomplish these purposes 
an agreement dated April 30, 1941, was entered into. 
This agreement, approved by appellant, was never in- 
tended as a sale of the business to Smith. Appellee and 
Thorp had no desire or intention of selling their interest 
therein. It was entered into for the purpose of doing 
away with the corporate structure of the business and to 
put the business in Smith’s name for business reasons 
only. Otherwise the parties intended to leave the in- 
terests and rights of all the parties as they had been. 

The agreement resulted in the corporation being dis- 
solved and the business being placed in Smith’s name. 
They also, by their subsequent agreement of March 
3, 1942, fixed the amount of appellee’s and Thorp’s in- 
vested capital at $2,832.56 instead of $2,900. This figure 
was arrived at by an agreed-to appraisal of the furni- 
ture and fixtures on April 30, 1941, and a subsequent 
fixing of the value of the merchandise and other items 
of a similar nature as of April 30, 1941, by the agree- 
ment dated March 3, 1942. The agreement of April 30, 
1941, also fixed the extent of appellee’s and Thorp’s in- 
terest in the business by establishing the share of the 
profits they were to receive from the business, which 
was one-half. This is the same as it had been under 
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their previous agreements. It also sought to limit ap- 
pellee’s and Thorp’s liability for any losses of the busi- 
ness to the extent of their investment which was fixed 
at $2,832.56. Just what the nature of appellee’s and 
Thorp’s relationship to the business really was under this 
agreement we need not decide. Suffice to say that 
while we realize the language used by the parties would 
indicate a sale and a loan with interest to be paid on 
the loan in the form of one-half of the profits the busi- 
ness earned each year, we are, nevertheless, of the opin- 
ion that the profits which were to be paid were not 
paid as interest on any loan but paid upon the basis of 
the interest which each of the parties then owned and 
retained in the business. 

That Smith so understood the contract is fully evi- 
denced by his subsequent conduct. Smith is acknowl- 
edged by all parties to have been a very successful busi- 
ness man and very capable in his business dealings. 
The record shows that under the terms of the agreement 
of April 30, 1941, he paid to appellee and Thorp for 
the balance of the year 1941 $2,526.80; for 1942 $3,152.02; 
for 1943 $5,392.02; for 1944 $8,151.43; and for 1945 
$7,531.08, or a total of $26,753.35; that after the payment 
to appellee and Thorp of their share of the profits for 
1946 had been deferred by the parties’ agreement dated 
. January 21, 1947, hereinafter more fully referred to, 
Smith, in the forepart of 1948, agreed to pay to Thorp 
$4,270.08 for his one-fourth share of the profits for 1946 
and $4,197.28 for 1947. During these negotiations, in 
February 1948, Thorp wrote Smith that when Smith had 
made these payments that he, Thorp, would assign to 
Smith all his interest in the store at York. Thorp’s cor- 
respondence relating to this settlement leaves no doubt 
of the fact that Thorp, at that time, thought he was the 
owner of an interest in the business. 

In addition to the payments of $4,197.28 which Smith 
agreed to make to Thorp from the 1947 profits of the 
store appellant, because of a deduction of $3,000 taken 
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from the inventory at the end of 1947 and which had 
not been taken into account in computing Thorp’s share 
of the profits for that year, paid to Thorp an additional 
$750. This was paid after Smith had been accidentally 
killed in an automobile accident on March 31, 1948. 

It is inconceivable to believe that if Smith had ever 
thought that by the agreement of April 30, 1941, he 
had bought appellee’s and Thorp’s share of the business 
from them for $2,832.56 and the profits he was paying 
them was only interest thereon and he could have paid. 
them that amount and avoided all future obligations 
thereunder that he would not have done so. His actions 
in agreeing to pay and paying these amounts speak 
louder than words can express that he fully understood 
and knew that appellee and Thorp retained their in- 
terest in the business and that he was legally obligated to 
pay them their share of the profits based thereon. 

The agreement of Smith, appellee, and Thorp, entered 
into on January 21, 1947, with reference to the agree- 
ment of April 30, 1941, is not here material. It deferred 
the payment to appellee and Thorp of their share of the 
profits of the business for the year 1946 subject to cer- 
tain conditions based on a remodeling of the store by 
Smith. It also provided for a cancellation of the 
$2,832.56 in case of Smith’s death but that provision does 
not become material here as appellee does not seek to 
recover any part thereof. Its purpose indicates appellee 
and Thorp still had an interest in the business. 

When Smith was accidentally killed in a car accident’ 
he died intestate. He left as his only heirs appellant, 
his wife, and their daughter Naomi. Appellant ob- 
tained from her daughter all the interest she inherited 
in the business. Thereby she acquired all of her hus- 
band’s interest therein. Appellant then entered into an 
agreement with appellee executed June 30, 1948. While 
the language used in the agreement does not so provide, 
it is apparent these parties sought by this agreement to 
carry forward the plan of the previous agreements and 
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thereby put appellant in the place of her late husband. . 
That she so understood the purpose of this agreement is 
admitted by appellant. 

Appellant therein agreed that at the time of his death 
Smith owed appellee $9,423 under the various agree- 
ments which were all based on the agreement of April 
30, 1941. This amount appellant agreed to pay, however, 
she desired time for that purpose as she did not have 
sufficient money available in the business with which to 
pay it. By the agreement payment was deferred. There- 
in they provided that $2,923 was to be paid on or before 
October 1, 1948, and the balance to be paid not before 
April 1, 1950, and only upon six months’ notice by either 
party. 

In regard to the one-fourth share of the profits of the 
business being payable to appellee the agreement con- 
tinued that feature of the previous plan although re- 
ferring to it as interest on the $6,500, payment of which 
was deferred. Consequently, this item has, since the 
death of Smith, continued upon the same basis as be- 
fore, that is, upon appellee’s interest in the business. 
As such it does not fall within any category to which the 
principle of usury is applicable. 

The trial court determined the amount which appellee 
should recover. Neither of the parties has taken any ex- 
ception thereto. In view thereof we will not concern 
ourselves as to the correctness thereof. 

In view of the findings herein we come to the conclu- 
sion that the judgment of the trial court is correct and 
it is affirmed. 

AFFIRMED. 
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JERRY TODD ET AL,, APPELLANTS, V. BOARD OF EDUCATIONAL 
LANDS AND FUNDS OF THE STaTE OF NEBRASKA, ET AL., 


APPELLEES. 
48 N. W. 2d 706 


Filed July 10, 1951. No. 33002. 


1. Appeal and Error. A stipulation concerning matters in liti- 
gation may only be presented to and considered by this court on 
appeal when identified, offered in evidence, and preserved in a 
bill of exceptions. 

2. Pleadings: Trial. In deciding the correctness of a ruling on a 
demurrer to a pleading, only allegations of fact in the pleading 
to which it is directed may be considered. 

8. Public Lands. The statute relating to recording of an assign- 
ment of a school land lease, at the time the lease involved here- 
in became effective, made an assignment ineligible for record 
if at the time the assignment was tendered for record the as- 
signor was in default of payment of some amount required 
by the lease to be paid. 

If the assignor was not in default of any payment 

required by the lease when the assignment was tendered for 

record, it was entitled to be recorded. 

The statute was essentially a recording act, and its 

purpose was to furnish information and notice of the identity 

of the owner of the lease and was for the benefit and con- 
venience of the state. 

The rights of a lessee of school land are determined 
by the law as it was at the time the lease was made and the 
lessee may not be deprived of any substantial right resulting 
from the lease in his favor by subsequent legislation. 

7. States. The state by entering into a contract abandons its 
attributes of sovereignty and binds itself, to the extent of its 
power to contract, substantially as an individual does who be- 
comes a party to a contract. 

8. Landlord and Tenant. In the absence of statutory or con- 
tractual restrictions, a lease for a definite term may generally 
be assigned by the lessee without the consent of the lessor. 

9. Constitutional Law. The right of an owner to dispose of prop- 
erty is substantial and valuable. It is incident to and inheres 
in the constitutional right to acquire and own title to every 
species of property recognized by law. It may not be im- 
paired or defeated by legislation after the right is vested. 

Sections 72-240 and 72-240.01, R. R. S. 1943, contravene 

Article VII, section 9, of the Constitution of Nebraska, and are 

invalid. 


10. 


VoL. 154] JANUARY TERM, 1951 607 
Todd v. Board of Educational Lands and Funds 


APPEAL from the district court for Lancaster County: 
RawtpxH P. Witson, Jupce. Reversed and remanded with 
directions. 


Henry W. Curtis, for appellants. 


Clarence S. Beck, Attorney General, and Robert A. 
Nelson, for appellees. 


Heard before Simmons, C. J., CarTER, MrEssmMorE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


BosLauey, J. 

This is an action for a declaratory judgment in which 
appellants seek to have their rights determined and 
enforced relative to a school land lease made to Jerry 
Todd and by him sold and assigned to C. C. Maxted, 
and his rights because of his application to the Board 
of Educational Lands and Funds for a renewal of the 
lease to him. A general demurrer of appellees to the 
petition of appellants was sustained. They elected not 
to plead further, and a judgment of dismissal resulted. 

The substance of the petition is that: Jerry Todd was 
the owner of a school land lease of a section of land in 
Kimball County, the term of which expired on December 
31, 1949. In October 1948, he contracted to sell and 
assign it to C. C. Maxted for $12,000.00. Todd agreed 
to make an assignment of the lease to Maxted and to 
join in an application to the Board of Educational Lands 
and Funds for an approval by it of the assignment. On 
or about September 14, 1949, Todd executed an assign- 
ment of the lease to Maxted. He, by endorsement there- 
on, accepted it, and Todd made an application to the 
board to assign the lease. Maxted executed an appli- 
cation to the board for approval of the assignment and 
an application for a renewal of the lease to him. These 
instruments were on forms furnished by the board and 
were delivered to the secretary of the board on Sep- 
tember 16, 1949. The board at its meeting on Novem- 
ber 14, 1949, ordered that unless Todd made payment to 
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it of $6,000.00, one-half of the consideration for the assign- 
ment of the lease, not later than December 1, 1949, the 
lease would be advertised for sale at public auction, as 
provided by law. Appellants allege Legislative Bill 
490, appearing as Laws 1949, Chapter 212, and especially 
section 8 thereof, is not applicable to the lease and 
assignment described, and if intended to apply thereto, 
is retrospective in operation, invalid, and unconstitu- 
tional because it violates federal and state constitutional 
mandates and prohibitions. The ultimate relief sought 
was a declaration of the rights and obligations of the 
parties and a decree compelling the board to approve 
the assignment of the lease and to issue to C. C. Maxted 
a renewal lease of the land for a new term commencing 
January 1, 1950. 

Counsel, during the argument and in the printed dis- 
cussion of the case, referred to a stipulation of the 
parties. A purported copy of it is exhibited by the 
transcript. Its appearance therein is without authority 
of law and it may not be noticed on this appeal. The 
procedure for presenting such an instrument to this court 
for its consideration is by identification, introduction in 
evidence, and preservation thereof in a bill of excep- 
tions. State-Ins. Co. v. Buckstaff Bros. Mfg. Co., 47 
Neb. 1, 66 N. W. 27; Younie v. Specht, 99 Neb. 621, 157 
N. W. 336; Prokop v. Mlady, 136 Neb. 644, 287 N. W. 55. 
This appeal presents for determination the correctness 
of the ruling of the district court on the demurrer to 
the petition and the judgment of dismissal of the case. 
In passing on a demurrer, only the allegations of fact 
in the pleading to which it is directed may be consid- 
ered. The court must accept the facts as asserted 
therein and may not notice extrinsic matters in deter- 
mining whether the pleading states a cause of action or 
defense. The court may not look beyond the pleading 
against which the demurrer is directed. Koehn v. Union 
Fire Ins. Co., 152 Neb. 254, 40 N. W. 2d 874. 

The pertinent provision concerning an assignment of 
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a school land lease existing at the time the lease in- 
volved in this case was made was that: “No assignment 
of a school land lease * * * shall be valid until recorded 
in the office of the commissioner of public lands and 
buildings and shall not be eligible to such record if 
there are any payments of interest or rental due at the 
time the assignment is offered for record.” Laws 1923, 
c. 60, § 1, p. 183, appearing as § 72-220, Comp. St. 1929. 
The Commissioner of Public Lands and Buildings was 
eliminated as a constitutional executive officer of the 
state by constitutional amendment effective December 
15, 1936. Swanson v. State, 132 Neb. 82,271 N. W. 264. 
The office of Commissioner of Public Lands and Build- 
. ings was abolished, and all the rights, powers, and duties 
thereof, except as custodian of the Nebraska State 
Capitol, were transferred and delegated to the Board of 
Educational Lands and Funds by act of the Legislature 
approved May 13, 1937. Laws 1937, c. 160, p. 624. 
The single fact specified therein affecting the eligibil- 
ity of the assignment of a lease for record was existing 
default in the payment of some amount required by the 
lease at the time the assignment was tendered for record. 
If there was then a default, an assignment could not be 
lawfully recorded, and if there was not, there was no 
discretion vested in anyone to refuse to record an as- 
signment when tendered for record. This provision was _ 
essentially a recording act, the purpose of which was to 
give information and notice as to the identity of the 
owner of the lease. It was for the protection and con- 
venience of the state. In State ex rel. Johnson v. Com- 
mercial State Bank, 142 Neb. 752, 7 N. W. 2d 654, it was 
decided that: “Assignments of school-land leases are 
permitted, but in order to be effective against the state 
the state must be informed of them in the manner ‘which 
the statute prescribes. Langan v. Binfield, 49 Neb. 857, 
69 N. W. 123; Hile v. Troupe, 77 Neb. 199, 109 N. W. 218. 
As between the parties, therefore, the assignment of the 
school-land lease to Smith, after the payment of the — 
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loan, was valid, although, in the event of default, the 
state could enforce the remedies contained in the statute 
without regard to such assignment.” 

The quoted provision of the statute existed from 1899 
to 1947 without change. Laws 1899, c. 69, § 18, p. 310, 
appearing as § 72-241, R. S. 1943. There was during 
that period no statutory prohibition and no other con- 
dition of an assignment of a school land lease. In the 
absence of statutory or contractual restrictions, a lease 
for a definite term may be assigned by the lessee with- 
out the consent of the lessor. Towle v. Morrell, 129 Neb. 
398, 261 N. W. 827; Annotation, 70 A. L. R. 486; Anno- 
tation, 23 A. L. R. 135; 32 Am. Jur., Landlord and Tenant, 
§ 319, p. 293. 

This is true of a lease made by the state. It, by en- 
tering into a contract, abandons its attributes of sov- 
ereignty and binds itself, to the extent of its power to 
contract, substantially as an individual does when he 
makes a contract. The state may not impair any of the 
substantial rights secured by its contract to a citizen 
with whom it contracts. Poindexter v. Greenhow, 114 
U. S. 270, 29 L. Ed. 185, 5 S. Ct. 903; Carr v. State ex 
rel. Coetlosquet, 127 Ind. 204, 26 N. E. 778, 11 L. R. A. 
370, 22 Am. S. R. 624; Woodruff v. Trapnall, 10 Howard 
190, 13 L. Ed. 383; 12 Am. Jur., Constitutional Law, § 400, 
p. 32. 

The insertion in the act of 1947 of the provisions that 
“No lease shall be sublet or assigned without the written 
approval of the board” (§ 72-233, R. R. S. 1943) and 
“* * * that the lessee shall not sublease or otherwise 
dispose of said lands without the written consent of the 
board * * *” (§ 72-234, R. R. S. 1943) directly and 
strongly supports the meaning ascribed herein to the 
provision concerning the assignment of a school land 
lease as it was before that act was passed. 

The Board of Educational Lands and Funds in leasing 
school land is limited by the authority granted it by 
the Legislature. It has no other power. The law on the 
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subject in force at the time of the execution of a lease 
is a part thereof and determines the rights of the lessee. 
A lease made in compliance with the direction and per- 
mission of the Legislature between the state and the 
lessee is a contract and is property. The rights re- 
sulting from the contract vest on its execution and de- 
livery. The state may not subsequently by legislation 
deprive the lessee of any substantial right secured to 
him by the lease. Constitutional guaranties and prohibi- 
tions safeguard it. These include the mandate that no 
state shall deprive any person of property without due 
process of law; no state shall enact any law impairing 
the obligations of a contract; and the property of no 
person shall be taken or damaged for public use with- 
out compensation. State v. Platte Valley Public Power 
& Irrigation Dist., 147 Neb. 289, 23 N. W. 2d 300, 166 
A. L. R. 1196; Reavis v. State, 140 Neb. 442, 300 N. W. 
344; Stanser v. Cather, 85 Neb. 305, 123 N. W. 316; Hile 
v. Troupe, supra; State ex rel. Patterson v. Wenzel, 55 
Neb. 210, 75 N. W. 579; State ex rel. Beer v. Thayer, 46 
Neb. 137, 64 N. W. 700; State ex rel. Brown v. McPeak, 
31 Neb. 139, 47 N. W. 691. 

The right to dispose of property is substantial and 
valuable. It is incidental to and inheres in the constitu- 
tional right to acquire and own property. It may not 
be impaired or defeated by legislation after the right 
has vested. To take from property one of its elements of 
value and deny the owner the right to sell or transfer 
it in any legitimate manner is as much a deprivation of 
property as if the physical property itself were taken. 
In State ex rel. English v. Ruback, 1385 Neb. 335, 281 
N. W. 607, it is observed that: ‘“The constitutional guar- 
anties of our Bill of Rights contemplate that every per- 
son legally possesses the right of acquiring the absolute 
and unqualified title to every species of property recog- 
nized by law, with all rights incidental thereto, and, in 
connection with the right of personal liberty, it includes 
the right to dispose of such property in such innocent 
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manner as he pleases, and to sell it at such price as he 
can obtain in fair barter.” See, also, Nelsen v. Tilley, 
137 Neb. 327, 289 N. W. 388, 126 A. L. R. 729; Bank v. 
Divine Grocery Co., 97 Tenn. 603, 37 S. W. 390, 34.L. 
R. A. 445. 

When the lease was made the lessee was assured by the 
state the right to dispose of it and to have the assign- 
ment thereof recorded in the office and records of the 
Commissioner of Public Lands and Buildings, if the 
lessee was not in default of some payment to the state 
required of him by the lease at the time the assignment 
was tendered for record. The state could not and did 
not detract from or destroy that right by subsequent 
legislation. Hile v. Troupe, supra; School District of 
Omaha v. Adams, 151 Neb. 741, 39 N. W. 2d 550. There 
is nothing in the act of 1947 or the act of 1949 to indicate 
the provisions relating to assignment of school land 
leases were intended to affect existing leases. In any 
event, such intention is not “clearly disclosed.” Ap- 
pellants were and are entitled to have the assignment 
of school land lease No. 62460, made by Jerry Todd to 
C. C. Maxted and by him accepted, recorded in the 
office and records of the Board of Educational Lands and 
Funds as of the 14th day of November 1949. 

Appellant C. C. Maxted was not entitled to have issued 
to him by the Board of Educational Lands and Funds 
a renewal of the lease assigned to him by Todd or a new 
lease of the land described in it. The sections of the 
statute providing this method of leasing school land 
have been determined to be invalid. State ex rel. Ebke 
v. Board of Educational Lands and Funds, ante p. 244, 
47 N. W. 2d 520. 

The judgment herein should be and is reversed, and 
the district court of Lancaster County should be and 
is directed to enter a judgment in this case setting aside. 
and vacating the order of the Board of Educational 
Lands and Funds of November 14, 1949, in reference 
to lease No. 62460 set forth in the petition herein, and 
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requiring the Board of Educational Lands and Funds and 
Henry H. Bartling as secretary of the board, appellees, 
to accept and record in the office and records of the 
board as of November 14, 1949, the assignment of the 
school land lease No. 62460 made by Jerry Todd to C. 
C. Maxted, and to do all things necessary to make the 
records of the board recite and show that he, as assignee 
of Jerry Todd, is the owner of the lease. 
REVERSED AND REMANDED WITH DIRECTIONS. 


Watson Hay CoMPANY, A CORPORATION, APPELLEE, V. 
Boarp OF EDUCATIONAL LANDS AND FUNDS OF THE 


STaTE OF NEBRASKA, ET AL., APPELLANTS. 
48 N. W. 2d 711 


Filed July 10, 1951. No. 32990. 


1. Judgments. Any right, fact, or matter in issue, and directly 
adjudicated upon, or necessarily involved in the determination 
of an action before a court of competent jurisdiction in which 
a judgment or decree is rendered upon the merits is conclusive- 
ly settled by the judgment therein. 

In an action wherein there has been a judgment or 
decree on the merits, matters settled by the judgment or decree 
must be regarded as conclusively settled by this court unless 
such matters are brought here by appeal or cross-appeal. 

3. Public Lands. The holder of a school land lease desiring to 
assign it has the right to assign subject only to the conditions 
with reference to assignment to which the lease was subject 
at the time of issuance. 

Pursuant to the opinion in.Todd v. Board of Educa- 

tional Lands and Funds, ante p. 606, 48 N. W. 2d 706, the ap- 

pellee is found to be entitled to assignment of school land lease 

No. 62391. 


APPEAL from the district court for Lancaster County: 
Rap P. WILSON, JUDGE. Affirmed. 


Clarence S. Beck, Aieniey General, and Robert A. 
Nelson, for appellants. 
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Matthews, Kelly, Fitzgerald, Matthews & Delehant, for 
appellee. 


Heard before Srtmmons, C. J., CARTER, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


YEAGER, J. 

This was an action instituted in the district court for 
Lancaster County, Nebraska, by Watson Hay Company, a 
corporation, as plaintiff in error, against the Board of 
Educational Lands and Funds and the individual mem- 
bers of the board, as defendants in error. In this court 
the Board of Educational Lands and Funds and the mem- 
bers of the board are appellants and the Watson Hay 
Company is appellee. For the purposes of this opinion 
the Board of Educational Lands and Funds will be re- 
ferred to as the board and the Watson Hay Company as 
the appellee. By reason of the questions to be consid- 
ered, further reference to the members of the board will 
not be required. 

In order that the matters under consideration herein 
may be understood and the issues determined it is neces- 
sary to set forth the historical background of the con- 
troversy and the various steps which have been taken 
to bring the action here for review and determination. 

Henry J. Abrahams obtained a lease from the Board 
of Educational Lands and Funds of the State of Ne- 
braska of the northwest quarter and the west half of 
the northeast quarter of Section 36, Township 28, Range 
11, Holt County, Nebraska, consisting of 240 acres. The 
land is the property of the public schools of the State 
of Nebraska of which the state is trustee. The lease 
covered a period of 25 years beginning December 31, 
1924, and ending December 31, 1949. Henry J. Abra- 
hams died and Charlotte Eugene Abrahams became ex- 
ecutrix of his estate of which this lease was a part. 

On July 12, 1949, Charlotte Eugene Abrahams, as ex- 
ecutrix, made application for a renewal of the lease, 
the renewal to become effective at the end of the old 
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term. The renewal was denied on the ground of in- 
eligibility to have a lease of these lands. The ground of 
ineligibility is of no importance here. Thereafter on 
September 28, 1949, she executed an assignment of the 
lease to the appellee. On the same day the appellee 
executed an acceptance of the assignment. Also on the 
same day the executrix executed and forwarded to the 
board application for the approval of the assignment. 
The consideration for the assignment was $100, one-half 
of which was tendered to the board. Also apparently 
on the same day the appellee and the executrix sent to 
the board a request in writing that the lease be renewed 
in the name of the appellee as assignee. Apparently no 
formal action was taken upon this by the board at that 
time. At least no record of such action appears herein. 

On October 10, 1949, approval of the assignment was 
denied. Approval was denied on the ground that the 
- consideration was insufficient. On October 21, 1949, 
the executrix was notified of the disapproval of the as- 
signment and she was also notified that a lease of the 
lands would be submitted to competitive bidding there- 
for in November 1949. 

Lease of the land was offered for sale and subjected 
to competitive bidding on December 16, 1949. On 
that day the appellee made a bid of 6 percent of the 
appraisal value and $3,510 as a bonus for the lease. 
Neither the offer nor the bid contemplated anything for 
the lease expiring on December 31, 1949, which was 
the lease assigned by the executrix to the appellee. The 
bid was accepted and lease was issued by the board to 
this bidder for a period of 12 years beginning January 
1, 1950. 

The offer contemplated that any bonus paid for the 
lease should be paid one-half to the board and one-half 
to the holder of the old lease. This division was, ac- 
cording to the record, caused to be made by the board. 

The appellee substantially contended by its petition 
in error that it was entitled under law to the assign- 
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ment and that the board improperly and unlawfully re- 
fused approval thereof; that it was entitled thereto un- 
der the terms and conditions agreed to between it and 
the assignor; that as assignee it was entitled to a renewal 
thereof, that the board illegally offered the lease for 
sale, and that the sale was unlawful; and that the ex- 
action and acceptance of the bonus of $3,510 were 
unlawful. 

To the petition in error responsive pleadings were 
filed and issues were joined. Thereafter motion for 
judgment on the pleadings was overruled. However on 
stipulation of the parties the court on consideration of 
the pleadings rendered its determination and entered 
its decree. 

By the decree the board was ordered to approve and 
enter of record the assignment of the lease in question 
upon payment of $50 to the board that being one-half 
of the consideration for the assignment and being the 
amount which had been tendered to and rejected by 
the board. No other relief was granted by the decree 
except that the costs were taxed to the board. 

It is pertinent to point out here that the court did 
not adjudicate invalidity of the sale of the lease or of 
the lease which was issued to appellee for the period 
beginning January 1, 1950, or any of the proceedings in 
relation thereto. It did not adjudicate favorably to it 
any right or claimed right of the company under the 
joint request that the old lease be renewed in its name. 
It adjudicated unfavorably to the board the matter of 
the bonus which was paid pursuant to the bid for the 
lease. 

All of the subjects not directly adjudicated upon were 
contained in the pleadings and were by the pleadings 
made issuable matters by the joinder of issues. By the 
stipulation on which the case was submitted they were 
subjects for consideration and determination by the 
court. None of these subjects was by the decree en- 
tered reserved for later decision. 


VoL. 154] JANUARY TERM, 1951 617 


Watson Hay Co. v. Board of Educational Lands and Funds 


Therefore all such matters were disposed of by the 
decision actually rendered. More particularly the re- 
lief requested by the plaintiff in error and not granted 
by the terms of the decree must be regarded in law as 
having been denied. Likewise the relief requested by 
the defendants in error and not granted by the terms 
of the decree must be regarded as having been denied. 

From no part of the subjects thus presumptively de- 
cided have the defendants in error appealed, and from 
none of them has the plaintiff in error appealed or cross- 
appealed. They must be regarded as not being before 
this court for consideration. 

With regard to the effect of a judgment or decree as 
to matters which were submitted as issues but not di- 
rectly adjudicated, in Wheeler v. Brady, 126 Neb. 297, 
253 N.- W. 338, this court approved the following from 
34 C. J., J udgments, § 1154, p. 743: “Any right, fact, 
or matter in issue, and directly adjudicated upon, or 
necessarily involved in, the determination of an action 
before a competent court in which a judgment or de- 
cree is rendered upon the merits is conclusively settled 
by the judgment therein * * *.” This was again quoted 
with approval in Glissmann v. Bauermeister, 149 Neb. 
. 131, 30 N. W. 2d 649. 

The principle here involved is not different from the 
one involving the right to maintain later action for de- 
termination of questions submitted as issues but which 
questions were not decided by the judgment or decree 
entered. In those cases this court has uniformly held 
that the judgment or decree in any such instance is res 
judicata of such questions. Shepard v. City of Friend, 
141 Neb. 866, 5 N. W. 2d 108; In re Estate of Vetter, 
142 Neb. 167, 5 N. W. 2d 215; Dawson County Irrigation 
Co. v. Stuart, 142 Neb. 428, 6 N. W. 2d 602; Glissmann v. 
Bauermeister, supra; Pettijohn v. County of Furnas, 
150 Neb. 736, 35 N. W. 2d 828. Numerous other cita- 
tions of authority to the same effect are collected in the 
cases cited. 
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In Dawson County Irrigation Co. v. Stuart, supra, in 
the second opinion, in considering this principle, it was 
said: “No appeal has been taken by either plaintiff or 
defendants from this part of the decree. To that extent 
it becomes the law of the case and is res adjudicata as 
to the same issues raised by the answer.” (Emphasis 
ours. ) 

In the first opinion, which in this respect was not 
overruled, it was said: “Whether or not this portion of 
the decree was supported by sufficient evidence may 
not be considered here. From it, as has been pointed 
out, no appeal was taken, hence, it, to that extent, be- 
comes the law of the case * * *.” 

It follows therefore that the only question for con- 
sideration is, the appellee having tendered and being 
willing to pay one-half of the consideration for the as- 
signment, that of whether or not the court erred in ad- 
judicating that the assignment and transfer of the lease 
No. 62391 was valid and binding upon the board. 

In the opinion in Todd v. Board of Educational Lands 
and Funds, ante p. 606, 48 N. W. 2d 706, this ques- 
tion was fully and completely considered, discussed, and 
decided. The opinion contains the citations and review 
of the authorities which sustain the decision therein. 
In that view it appears only necessary to say that on the 
basis of that opinion and the authority therein set forth 
the decision here on the question presented for deter- 
mination will be and is the same as in that case, namely 
that the assignment of school land lease No. 62391 was 
valid and the appellee was entitled to have it accepted 
and recorded in the office and records of the Board of 
Educational Lands and Funds. 

In order that there may be no confusion under the 
authority of Todd v. Board of Educational Lands and 
Funds, supra, the exaction of the decree herein that the 
appellee pay $50, being one-half of the bonus paid for 
the assignment as a condition of its right to have the 
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assignment accepted and recorded, is an invalid exac- 
tion but from this there has been no appeal. 
The decree of the district court is affirmed. 
AFFIRMED. 


CHARLES C. HANNA ET AL., APPELLEES, V. B@arp OF 
EDUCATIONAL LANDS AND FUNDS OF THE STATE OF 


NEBRASKA, ET AL., APPELLANTS. 
48 N. W. 2d 715 


Filed July 10, 1951. No. 32991. 


1. Public Lands. Pursuant to the opinion in Todd v. Board of 
_Educational Lands and Funds, ante p. 606, 48 N. W. 2d 706, the 
appellee Sullens is found to be entitled to assignment of school 
land lease No. 68226. 

Pursuant to State ex rel. Ebke v. Board of Educational 

Lands and Funds, ante p. 244, 47 N. W. 2d 520, the appellee 

Sullens is found not to be entitled to assignment of lease No. 

69015 nor is he entitled to have a lease issued directly to him 

for the school lands described in that lease. 


APPEAL from the district court for Lancaster County: 
RatpeH P. WILSON, JuDGE. Affirmed in part, and in part 
reversed with directions. 


Clarence S, Beck, Attorney General, and Robert A. 
Nelson, for appellants. 


William B. Quigley, Lynn E. Heth, and Peterson, 
Devoe & Ackerman, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


YEAGER, J. 

This is an action instituted in the district court for 
Lancaster County, Nebraska, by Charles C. Hanna and 
G. H. Sullens, as plaintiffs in error, against the Board 
of Educational Lands and Funds and the members 
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thereof, as defendants in error. On appeal to this court 
the defendants in error are appellants and the plaintiffs 
in error are appellees. For convenience hereinafter 
Charles C. Hanna will be referred to as Hanna, G. H. 
Sullens as Sullens, and the Board of Educational Lands 
and Funds as the board. Further reference to the 
members of the board will not be required. 

The matter before this court is the propriety of a 
decree which was entered pursuant to the overruling 
of a demurrer filed by the defendants in error which 
was overruled and a decision upon the merits of the 
cause of action as pleaded in the petition. 

The petition set forth substantially, to the extent 
necessary to state its contents here, that on September 
25, 1948, Hanna was the holder of a lease on all of Sec- 
tion 16, Township 31, Range 25, Cherry County, Ne- 
braska, except the northwest quarter of the southeast 
quarter thereof. The land is school land under the con- 
trol of the board. The lease was for a 25 year period 
beginning December 31, 1924, and ending December 31, 
1949. On September 25, 1948, Hanna entered into a con- 
tract for the assignment of this lease to Sullens. The 
date fixed for delivery of the assignment was January 
10, 1949. The stated consideration for the assignment 
was one dollar. The contract was a part of a transac- 
tion whereby Hanna sold to Sullens adjoining ranch 
lands. On September 10, 1949, Hanna made application 
for renewal of the lease in his own name. The board is- 
sued a renewal lease to Hanna for a term of 12 years and 
forwarded it to the county treasurer of Cherry County 
for delivery. Acceptance of the renewal lease was re- 
fused by Hanna. On November 26, 1949, Hanna, hav- 
ing executed an assignment of lease No. 63226 to Sul- 
lens, made application to the board for appoval of the 
assignment and for a renewal thereof in favor of Sullens. 
The assignment was accepted by Sullens on November 
30, 1949. Sullens went into possession of the land on 
January 10, 1949. In the petition it does not appear 
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whether or not Sullens ever made application for a re- 
newal of the lease in his name. 

The board conducted a hearing and on that hearing 
refused to approve the assignment of lease No. 63226 
and refused either to issue a renewal thereof in the 
name of Sullens or to approve an assignment of the re- 
newal lease issued to Hanna which he had refused or 
failed to accept. This renewal lease to Hanna bore 
No. 69015. 

Hanna and Sullens declared in their petition in er- 
ror that the board was in error in refusing to approve 
the assignment of lease No. 63226 and in refusing to is- 
sue a renewal lease to Sullens. 

The reasons for the refusal on the part of the board 
are fully set forth in the petition in error but in the 
light of the question or questions subject to review 
as limited by the decree and the manner in which the 
case comes here for review it is not deemed necessary 
to set them forth herein. 

As already indicated a demurrer was filed to the peti- 
tion. This was a general demurrer. The demurrer was 
overruled and the defendants elected to stand thereon. 
Whereupon, the court proceeded to examine the allega- 
tions of the petition and on the basis thereof rendered 
its decree. The decree directed the approval of the as- 
signment of lease No. 63226 by the board and also 
directed the approval of the assignment to Sullens of © 
the renewal lease which had been issued to Hanna but 
which had not been delivered to him. This is the sub- 
stantial limit of the relief granted by the decree. | 

The propriety of that portion of the decree holding 
that Sullens was entitled to have approved assignment 
of lease No. 63226 has been fully discussed and decided 
in Todd v. Board of Educational Lands and Funds, ante 
p. 606, 48 N. W. 2d 706, which decision was approved 
and followed in Watson Hay Co. v. Board of Educa- 
tional Lands and Funds, ante p. 613, 48 N. W. 2d 711. 
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The holdings in those cases are approved and adopted 
for the purposes of this case. 

Accordingly it is held herein as it was held by the 
district court that Sullens is entitled to have approved 
assignment of lease No. 63226. 

The question raised by that portion of the decree per- 
taining to the right of Sullens to a renewal lease for 
the period of 12 years beginning with December 31, 1949, 
has been in essence determined by the opinion and de- 
cision of this court in State ex rel. Ebke v. Board of 
Educational Lands and Funds, ante p. 244, 47 N. W. 2d 
520. 

In the opinion in that case this court condemned as 
invalid the same sections of the statute as are relied 
upon by Sullens as authority for his right to receive and 
have approved this assigned lease. The holding in that 
case was followed in Todd v. Board of Educational Lands 
and Funds, supra. 

The purport and effect of the opinion in the case of 
State ex rel. Ebke v. Board of Educational Lands and 
Funds, supra, was to say that any legislative plan for 
the leasing of educational lands which operates to the 
special benefit of existing lessees desiring to continue 
as such which is arbitrarily and unreasonably detri- 
mental to the trust is invalid. 

That to allow this new lease to stand would have the 
effect which is condemned in that opinion cannot well 
be doubted. The petition in error contains a finding of 
the board fixing a valuation of the lease above that on 
which renewal was sought and nowhere in the petition 
is there to be found a contention that the valuation thus 
fixed is excessive. 

It is concluded therefore that the trial court erred 
wherein it decreed that Sullens was entitled to an as- 
signment of the lease for a period of 12 years beginning 
December 31, 1949. 

The decree of the district court to the extent that it 
directs that the assignment of lease No. 63226 be ap- 
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‘proved is affirmed. To the extent that it directs that the 
assignment of the lease for the period of 12 years be- 
ginning December 31, 1949, be approved it is reversed 
with directions to the district court to enter decree 
accordingly. 
AFFIRMED IN PART, AND IN PART 
REVERSED WITH DIRECTIONS. 


CuHaRLES C. HANNA ET AL., APPELLEES, V. BOARD OF 
EDUCATIONAL LANDS AND FUNDS OF THE STATE OF 
NEBRASKA, ET AL., APPELLANTS. 

48 N. W. 2d 717 
Filed July 10, 1951. No. 32992. 


Public Lands. Pursuant to the opinion in Todd v. Board of Edu- 
cational Lands and Funds, ante p. 606, 48 N. W. 2d 706, the ap- 
pellee Sullens is found to be entitled to assignment of the 
school land lease involved in this action. 


APPEAL from the district court for Lancaster County: 
Ratpu P. Witson, Jupce. Affirmed. 


Clarence S. Beck, Attorney General, and ‘Robert A. 
Nelson, for appellants. 


William B. Quigley, Lynn E. Heth, and Peterson, 
Devoe & Ackerman, for appellees. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. 

This is a companion case to the one appearing under 
the same title, ante p. 619, 48 N. W. 2d 715. The parties 
are the same and their relationships to the cause of 
action here are the same as they are to that cause of ac- 
tion. Hence, the stated relationships therein will be 
adopted for the purposes of this case without repetition 
herein. Reference to them herein will be the same 
as in the opinion in that case. 
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It is pointed out further that the conduct and dispo- 
sition pursued the same procedural plan as was followed 
in that case. 

The subject matter of this case is the assignment of a 
lease by Hanna to Sullens of the northwest quarter of 
the southeast quarter of Section 16, Township 31, Range 
25, Cherry County, Nebraska. Hanna had a lease of 
this land for a term of 25 years beginning December 31, 
1929, and ending December 31, 1954. -As a part of 
the transaction, the important details of which have 
been set forth in the opinion, ante p. 619, 48 N. W. 2d 
715, Hanna contracted to and did assign this lease to 
Sullens and the two of them asked approval thereof by 
the board. Approval was denied. 

From this action by the board Hanna and Sullens 
took the matter of this failure of approval to the dis- 
trict court by petition in error. The district court en- 
tered its decree reversing the action of the board, and 
directed the approval of the assignment. 

Pursuant to the holding of this court in Todd v. Board 
of Educational Lands and Funds, ante p. 606, 48 N. W. 
2d 706, and Hanna v. Board of Educational Lands and 
Funds, supra, the decree of the district court is affirmed. 

AFFIRMED. 


In RE APPLICATION OF DEAN RESLER, DOING BUSINESS AS 
PLaTTE VALLEY TrucK ComMpPANY. DeEAN RESLER ET AL., 
APPELLANTS, v. NIELSEN & PETERSEN, INC., ET AL., 


APPELLEES. 
48 N. W. 2d 718 


Filed July 10, 1951. No. 32994. 


1. Public Service Commissions: Motor Carriers. The Nebraska 
State Railway Commission has jurisdiction and authority to sus- 
pend, change, or revoke a certificate of convenience and neces- 
sity in whole or in part, provided that in so doing it proceeds 
in conformity with section 75-238, R. R. S. 1943. 


VoL. 154] JANUARY TERM, 1951 625 


In re Application of Resler 


The term “willful failure,” as used in section 
75-238, R. R. S. 1948, is such behavior through acts of commis- 
sion or omission which justifies a belief that there was an in- 

- tent entering into and characterizing the failure complained of. 

3. Public Service Commissions. Where there is competent evi- 
dence which, if believed, is sufficient to sustain the finding of 
the railway commission that a willful failure to comply with 
any lawful order of the commission or with any lawful term, 
condition, or limitation of a permit or certificate of convenience 
and necessity issued by it had occurred, an order based on such 
finding is not unreasonable or arbitrary. 

4. Public Service Commissions: Appeal and Error. Unless an or- 
der of the railway commission is shown to be unreasonable or 
arbitrary, this court is not authorized to interfere with the 
power of the commission to regulate common carriers. 


APPEAL from the Nebraska State Railway Commission: 
Affirmed. 


Loyal G. Kaplan, Marion F. Jones, and Samuel V. 
Cooper, for appellants. 


Harry F. Russell and R. E. Powell, for appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 


On June 3, 1949, the Nebraska State Railway Com- 
.mission, hereinafter called the commission, entered an 
order requiring respondent, Dean Resler, doing business 
as Platte Valley Truck Co., to show cause in applica- 
tion No. M-7036, supplements Nos. 4, 5, and 6, why an 
order should not be entered suspending, revoking, or 
changing his regular route certificate of public con- 
venience and necessity, which required him to serve 
all intermediate points between described termini, for 
willful cessation of service and abandonment of all or 
a part of his operations and for willful failure to obtain 
commission approval to discontinue or abandon said 
operations in violation of General Order 81, and for 
willful failure to comply with the provisions of sections 
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75-222 to 75-250, R. R. S. 1943, and lawful orders, rules, 
and regulations promulgated thereunder by the com- 
mission. After notice duly given, hearing was had there- 
on, consolidated with transfer application No. M-9324 
before an examiner, whereat evidence was adduced and 
a consolidated report was made to the commission con- 
taining certain recommendations in respect to both mat- 
ters. Exceptions were filed by respondent, and an order 
of the commission was subsequently rendered, modify- 
ing the examiner’s report in some particulars. 

The commission’s order sustained in part its order to 
show cause issued in M-7036, supplements Nos. 4, 5, 
and 6, and revoked and canceled respondent’s certifi- 
cates in part for willful violation of the Motor Carrier 
Act, and rules and regulations of the commission pro- 
mulgated thereunder. It particularly ordered that re- 
spondent’s rights and authority to serve all intermediate 
points between Omaha and North Platte over U. S. 
Highway No. 30 and all intermediate points between 
Omaha and McCook over U. S. Highway No. 6 should 
be revoked and canceled for willful cessation or aban- 
donment of regular scheduled services thereover without 
first obtaining commission approval, in violation of the 
Motor Carrier Act, and General Order 81 promulgated 
thereunder. 

It then approved Application No. M-9324 as modified, 
and consolidated all of respondent’s remaining authority 
in the Platte Valley Truck Co., a corporation, with one 
certificate of convenience and necessity. The consol- 
idated certificate was further ordered to contain specific 
alternate routes for operating convenience only. 

Motion for rehearing was overruled, and respondent 
appealed, assigning that the order finding that there 
was willful cessation or abandonment of service by 
respondent and ordering revocation of authority to 
serve all intermediate points aforesaid, was unreason- 
able, arbitrary, contrary to law, and in excess of the 
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commission’s jurisdiction. We conclude that the assign- 
ment has no merit. 

No complaint was made that the proceedings were con- 
solidated for hearing and report. Application No. M- 
9324, only incidentally involved, simply concerned ap- 
plication for acquisition by the Platte Valley Truck 
Co., a corporation, of all the Nebraska intrastate operat- 
ing rights and authority previously held by respondent 
as an individual doing business as Platte Valley Truck 
Co. In that connection, any restriction imposed upon 
the authority granted to respondent individually would, 
_as.a matter of course, be continued in any authority 
that might be granted to the Platte Valley Truck Co., 
a corporation, as a result of the acquisition of respond- 
ent’s authority. It is so conceded by appellees, and 
appellant complains here only of the revocation of au- 
thority to serve all intermediate points between Omaha 
and North Platte over U. S. Highway No. 30, and be- 
tween Omaha and McCook over U. S. Highway No. 6. 

Section 75-238, R. R. S. 1943, provides: ‘Permits and 
certificates shall be effective from the dates specified 
therein, and shall remain in effect until teminated as 
herein provided. Any such permit or certificate may, 
upon application of the holder thereof, in the discretion 
of the State Railway Commission, be revoked or may, 
upon complaint or on the commission’s own initiative, 
after notice and hearing, be suspended, changed or re- 
voked in whole or in part, for willful failure to comply 
with any of the provisions of sections 75-222 to 75-250, 
or with any lawful order, rule or regulation of the com- 
- mission promulgated thereunder, or with any term, con- 
dition or limitation of such permit or certificate.” 

In that regard, General Order 81, insofar as important 
here, provides that the commission may, after notice 
and hearing, suspend, change, or revoke any motor car- 
rier’s certificate for willful violation of the following: 

“(8) Failure of carriers to actually operate their own 
equipment, or equipment leased with Commission ap- 
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proval, over the entire certificated route. 

“(9) Failure of carriers to obtain Commission ap- 
proval to: 

“(a) Discontinue either in whole, or in part, service 
authorized under a certificate or permit. 

“(d) Serve all or a portion of their certificated route 
by interline agreements with other carriers.” 

This court has heretofore concluded that the Nebras- 
ka State Railway Commission has jurisdiction and au- 
thority to suspend, change, or revoke a certificate of 
convenience and necessity in whole or in part, provided 
that in so doing it proceeds in conformity with section 
75-238, R. R. S. 1943. In re Application of Hergott, 
145 Neb. 100, 15 N. W. 2d 418; Union Transfer Co. v. 
Bee Line Motor Freight, 150 Neb. 280, 34 N. W. 2d 363. 
Insofar as important here, it appears that the commis- 
sion proceeded in conformity with such statute. 

It was said in In re Application of Hergott, supra: 
“We hold that the commission, in order to revoke, change 
or suspend a certificate of public convenience and nec- 
essity, must proceed in accordance with the provisions 
of section 75-231, Comp. St. Supp. 1941 (now section 
75-238, R. R. S. 1943), and, should the commission, after 
hearing, revoke, change or suspend the certificate, it 
must do so for willful failure to comply with the provi- 
sions of the act or with any lawful rule or regulation 
of the commission promulgated thereunder, or with 
any term, condition or limitation of such permit or 
certificate.” 

In Union Transfer Co. v. Bee Line Motor Freight, 
supra, as in the case at bar, it was contended that the 
evidence did not establish a “willful failure” to comply 
with any of the provisions of the statute or any rea- 
sonable order, rule, or regulation of the commission pro- 
mulgated thereunder, or with any term, condition, or 
limitation of such permit or certificate. Consequently, 
respondent argued that the order revoking or changing 
the certificate was arbitrary and unreasonable. In that 
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opinion it was said: “The word ‘willful’ like many 
other words in our language has varied meanings which 
are dependent upon the nature of the subject under dis- 
cussion. The word often denotes an act which is vol- 
untarily, knowingly, or permissively done as distin- 
guished from one which is accidental or otherwise be- 
yond the control of the person to be charged. The gen- 
eral notion that a willful act implies a bad purpose is 
derived from criminal statutes. It has no such meaning 
when used in a statute to denounce an act not in itself 
wrong. ‘Willful failure,’ as used in section 75-238, R. 
S. 1943, is such behavior through acts of commission or 
omission which justifies a belief that there was an in- 
tent entering into and characterizing the failure com- 
plained of. A failure to perform an act for a long period 
of time, which is required by law to be performed, gen- 
erally constitutes a willful failure to perform. * * * 
The willful failure or refusal of a carrier to obtain per- 
mission from the railway commission to discontinue in 
whole or in part the service authorized under a certifi- 
cate of convenience and necessity constitutes sufficient 
grounds to suspend, change, or revoke the certificate 
under general rules adopted by the railway commission. 
No claim is advanced that any such permission was 
sought or obtained. The evidence being sufficient to 
sustain the finding of willful failure to comply, the hold- 
ing that the operating rights had been abandoned, and 
the order revoking the certificate, cannot be said to be 
unreasonable or arbitrary. The railway commission 
clearly acted within the scope of its authority. The 
evidence is sufficient to sustain the action of the com- 
mission. Under such circumstances this court will not 
interfere with findings of fact made by the commission.” 

In that case it was specifically held: “The term ‘will- 
ful failure,’ as used in section 75-238, R. S. 1943, is such 
behavior through acts of commission or omission which 
justifies a belief that there was an intent entering into 
and characterizing the failure complained of. 
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“Where there is evidence which, if believed, is suf- 
ficient to sustain the finding of the railway commission 
that a willful failure to comply with an order of the 
commission had occurred, an order based on such find- 
ing is not unreasonable or arbitrary. 

“Unless an order of the railway commission is shown 
to be unreasonable or arbitrary, this court is not au- 
thorized to interfere with the power of the commission 
to regulate common carriers.” 

Those statements and holdings have application to 
the case at bar and control decision. 

Christianson and Green Revocation of Certificate, No. 
MC-679, 42 M. C. C. 238, and Hickman, Revocation of 
Certificate, No. MC C-1121, 52 M. C. C. 201, relied upon 
by respondent, are both clearly distinguishable upon 
the issues involved and facts presented. 

In the light of the rules of law heretofore stated, we 
have examined the record, and conclude that sufficient 
competent evidence was adduced to sustain the order of 
the commission. It will be summarized because too 
voluminous to recite in detail. There was competent 
evidence that respondent had operated between Omaha 
and North Platte via U. S. Highway No. 30 as terminal 
points, with consistent regularity three days a week, 
with six days a week west of North Platte, since Sep- 
tember 1946. He had not refused any shipments because 
none had been tendered, but he did not particularly 
solicit or desire business for any point on U.S. Highway 
No. 30 intermediate between the termini of Omaha and 
North Platte, because his delivery facilities are slower 
than his competitors who were handling such shipments, 
and he could not promise or render as efficient service. 
‘Thus he had been performing but little service, only 12 
or 15 shipments in the last 6 months, to not more than 
5 intermediate points between such termini, and none 
of them upon any regular basis. As a matter of fact, 
admittedly 95 percent of the business handled by re- 
spondent between Omaha and North Platte consisted 
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of shipments destined to North Platte or points west 
thereof. In other words, although required by his cer- 
tificate to serve all of the many such intermediate points 
regularly, respondent at all times had voluntarily and 
intentionally failed to do so. 

Admittedly, for 2 to 244 months prior to June 15, 1949, 
respondent had voluntarily been conducting no opera- 
tions whatever directly over U. S. Highway No. 6 be- 
tween the termini of Omaha and McCook, but as in- 
structed and directed by respondent, all shipments orig- 
inating in Omaha destined for McCook, were routed 
through North Platte over U. S. Highway No. 30, thence 
to Sterling, Colorado, and thence back to McCook or 
points east thereof, sometimes on his own equipment, 
but generally by interline with another company, as re- 
quired by it in order to obtain the use of docking facil- 
ities at McCook. In that regard, nothing was wrong 
with U. S. Highway No. 6 itself, and respondent’s com- 
petitors used it, but respondent had not conducted regu- 
lar operations over it as aforesaid because freight ton- 
nage dropped off or down too low to warrant the service 
to be performed by him. Since about a week or more 
before the hearing, and after notice of the order to 
show cause, respondent had conducted operations be- 
tween the terminal points of Omaha and McCook via 
U. S. Highway No. 6 three days a week. In any event, 
however, during the last six months respondent had 
performed none or but little service to only a few of 
the many intermediate points between such termini, 
and none to them upon any regular basis. Further, as 
heretofore observed, he had not even been available 
to continuously and adequately perform such regular 
service. 

The record discloses that defendant had terminals at 
Omaha and North Platte, and at Sidney, Kimball, Ogal- 
lala, and Scottsbluff, all west of North Platte. The 
record discloses no other terminals owned or leased by 
respondent upon either route. The record also discloses 
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only two docks available to respondent, one at McCook, 
owned by a competitor, and one at Sidney, rented by 
respondent. 

Concededly, respondent had not at any time made 
any application to the Nebraska State Railway Com- 
mission requesting authority to discontinue or abandon 
his regular route operating rights in whole or in part, 
and he had not in any manner advised the Nebraska 
State Railway Commission of the fact that he was not 
continuing all operations over all of the highways over 
which he held authority and had not provided all of 
the services required by his certificate, although he 
knew that such approval was required. All of such fail- 
ure was a direct violation of valid General Order 81 and 
the laws of this. state, of which respondent admittedly 
had full knowledge. 

We conclude, in the light of such evidence and the 
authorities heretofore cited, that the order of the com- 
mission was sustained by ample competent evidence 
and in conformity with law. Therefore, it was not 
arbitrary, unreasonable, or contrary to law. 

For the reasons heretofore stated, we conclude that 
the order of the commission should be and hereby is 
affirmed. 

AFFIRMED. 


ARCHER-DANIELS-MIDLAND COMPANY, APPELLANT, V. BOARD 


or EQuALIZATION oF DoucLAS COUNTY, APPELLEE. 
48 N. W. 2d 756 


Filed July 16, 1951. No. 32847. 


1. Taxation: Appeal and Error. The review by the district court 
of assessments made by the county assessor is limited to ques- 
tions presented to the county board of equalization. 

2. Trial. Where defendant does not adduce any proof, all facts 
which the evidence on behalf of plaintiff tends to prove will be 
treated as established for the purposes of a prima facie case in 
plaintiff’s favor. 
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8. Statutes: Taxation. An investment in grain which grain never 
entered the State of Nebraska is not taxable under sections 
77-1222, 77-1228, and 77-1224, R. R. S. 1948. 

Neither tangible personal property nor the 
investment of a grain broker in grain which has not acquired a 
situs in this state is subject to an ad valorem tax under sections 
77-1222, 77-1228, and 77-1224, R. R. S. 1943. , 

5. Commerce: Taxation. Property in transit in interstate com- 
merce through this state only as an incident to its transfer to 
some other state acquires no situs for taxation and is not 
taxable in this state. 

Property purchased in transit within this state 

which does not thereafter lose its character as property in 

transit in interstate commerce until it reaches its destination 

outside the state is not taxable under sections 77-1222, 77-1228, 

and 77-1224, R. R. S. 1948. 


APPEAL from the district court for Douglas County: 
Jackson B. CHASE, JupGE. Reversed and remanded 
with directions. — 


Abrahams, Kaslow & Carnazzo, for appellant. 


James J. Fitzgerald, Henry C. Winters, and Eugene F.. 
Fitzgerald, for appellee. 


Van Pelt, Marti & O’Gara, Warren K. Dalton, and 
Robert D. McNutt, amici curiae. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


Simmons, C. J. 

This action was before us and decision rendered in 
153 Neb. 776, 46 N. W. 2d 171. Motion for rehearing 
was filed challenging our opinion on two grounds: First, 
that we assumed the evidence established that the grain 
was in interstate commerce and urging that the clear and 
convincing proof required was not in the record and 
our conclusion was erroneous. Novak v. Board of Equal- 
ization, 145 Neb. 664, 17 N. W. 2d 882. The second con- 
tention was that the questions presented and determined 
were not in issue before the defendant and hence could 
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not be considered in the district court or here. We 
granted reargument. 

Amicus curiae filed a brief contending that the con- 
stitutionality of our statutes involved here was not an 
issue and hence that question should not be decided un- 
less necessary. Defendant, by brief, agrees with this 
contention. 

The questions presented on reargument can better 
be answered by setting aside our former opinion and 
restating the facts and issues and our determination 
thereon. Accordingly our former opinion is set aside. 
We, however, reach the same result in so doing. 

The Archer-Daniels-Midland Company for conven- 
ience will be hereinafter referred to as the plaintiff and 
the Board of Equalization of Douglas County as the 
defendant. 

Plaintiff is a corporation organized under the laws 
of Delaware. Its principal place of business is at Minne- 
apolis. It has a branch office at Omaha. So far as 
this litigation is concerned, its business is buying, selling, 
storing, and cleaning grain. It buys in carload lots for 
cash. It has neither terminal, storage, nor country ele- 
vators in Nebraska. It has no storage facilities of any 
kind in Nebraska. It has had no grain stored in Ne- 
braska. It has a terminal elevator in Council Bluffs, 
Iowa, where grain is received that has been shipped 
there from country elevators. It purchases grain either 
on the floor of the Omaha Grain Exchange or direct from 
elevators. The physical location of the grain when pur- 
chased could be in Omaha or in or out of Nebraska, 
“* * * most anyplace, depending upon whether we pur- 
chase it to arrive or after it arrived here.” Plaintiff 
paid for the grain out of moneys on deposit in an Omaha 
bank. 

Plaintiff made out and filed a schedule of its property 
for the year 1949 with the county assessor of Douglas 
County. It there reported office fixtures, “Actual 
Value,” $550. The county assessor raised the tangible 
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. value total to $28,330. The basis of this increase is not 
shown. Plaintiff filed complaint with the defendant 
reciting that it had filed a schedule of tangible personal 
property having a total valuation of $550; that it was 
raised by the county assessor “without any basis there- 
for” to a total valuation of $28,330 for the year 1949; and 
that it was assessed too high. It asked that the assess- 
ment be reviewed, corrected, and reduced to $550. 

The defendant referred the complaint “for inspection.” 
The inspector requested information and plaintiff sup- 
plied the information that its purchases of grain for the 
twelve months ending February 28, 1949, amounted 
to $7,263,417.35. The inspector reported to the defend- 
ant that on the basis of information received from plain- 
tiff “* * * the amount invested in grain is $19,899.77, 
seventy per cent of which is $13,930.00 and accordingly 
the personal property schedule should be increased $13,- 
930.00 making the total tangible property $14,480.00.” 
The defendant, after that report was received, adopted 
a motion fixing the tangible value at $14,480. From 
that action the plaintiff appealed to the district court. 

It was stipulated at the trial in the district court that 
75 percent of the $7,263,417.35 represented grain pur- 
chased out of the Omaha office, and that $14,480 was a 
fair and just assessment in the event it was found that the 
grain belonging to plaintiff and located at its elevator 
in Council Bluffs was subject to tax in Nebraska. 

In its petition on appeal plaintiff recited these pro- 
cedural steps and alleged that the office fixtures were 
its only tangible property subject to taxation in Doug- 
las County; that the increase was based solely on and 
represented grain stored in Council Bluffs, Iowa; that 
the defendant proceeded on the theory that the grain 
constituted part of plaintiff’s invested capital and was 
taxable under sections 77-1222 to 77-1224, R. R. S. 1943; 
that it was not so taxable; and that the assessment in 
excess of the sum of $550 constituted an arbitrary classi- 
fication and discrimination against the plaintiff and was 
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unconstitutional and void under provisions of both the 
federal and state constitutions. Plaintiff prayed that 
the assessment be reduced to $550 and that there be 
entered the required orders to make the reduced assess- 
ment effective. 

Defendant filed a general denial. 

Plaintiff produced the testimony of its office mana- 
ger and certain exhibits. Defendant offered no wit- 
nesses or evidence. The trial court found generally for 
the defendant and against the plaintiff, confirmed the 
action of defendant, and dismissed plaintiff’s petition. 
The trial court proceeded, as its decree indicates, on the 
theory that it was immaterial where the grain covered 
by plaintiff's average investment chanced to be, and 
that defendant was not assessing the grain but rather the 
average invested capital use by the plaintiff in its 
Nebraska business. 

Plaintiff appeals and iscesehits here three contentions: 
(1) The tax involved here is an ad valorem property 
tax; (2) the plaintiff’s grain at no time had a taxable 
situs in Nebraska; and (3) an ad valorem property tax 
upon a grain broker’s investment in grain is in substance 
and effect a tax upon the grain itself and that the state 
is without constitutional power to tax the grain and hence 
a property tax upon capital invested in the grain is be- 
yond the state’s constitutional powers. 

Defendant here conceded as to (1) that the tax is 
an ad valorem property tax; as to (2) defendant denies 
that plaintiff’s grain at no time had a taxable situs in 
Nebraska, or “at least” plaintiff had not proved that 
fact; and as to (3) defendant denies that a property tax 
on the investment in grain is necessarily a tax on the 
grain itself. So our inquiry here is limited to the second 
and third contentions of plaintiff. 

Defendant presents here the contention that the plain- 
tiff did not raise these questions before the county board 
of equalization and that, therefore, the district court 
was without jurisdiction to hear and determine them 
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and accordingly they may not be determined here. De- 
fendant relies on Reichenbach Land & Loan Co. v. 
Butler County, 105 Neb. 209, 179 N. W. 1015. 

The statute there involved was section 77-1511, R. R. 
S. 19438, which provides: “The district court shall hear 
appeals taken under section 77-1510 as in equity and 
without a jury, and determine anew all questions raised 
before the county board of equalization which relate to 
the liability of the property to assessment, or the amount 
thereof, and any decision rendered therein shall be cer- 
tified by the clerk of the court to the county clerk, who 
shall correct the assessment books in his office accord- 
ingly.” 

In the Reichenbach case the complaint before the 
board was that the assessment was “too high.” It was 
asserted that the shares of stock involved were assess- 
able. In the district court it was not shown that the as- 
sessment was too high but it was pleaded and contended 
that the shares were not assessable. It was held that 
the question for review by the board should have been 
pointed out in some form and that on appeal the district 
court was limited to the questions presented to the 
county board of equalization. 

Here the plaintiff complained to the defendant that 
its property was assessed “too high,’ not because of a 
miscalculation of values, but because the amount shown 
on the schedule was raised by the assessor “without any 
basis therefor.” It appears clearly that the validity of the 
assessment involved in the amount in excess of $550 
was the issue before the defendant, the district court, 
and here. We see no merit in this contention. 

The next question is, did the grain of plaintiff have a 
taxable situs in this state? In our former opinion we 
expressed some doubt on that matter. On reconsider- 
ation that doubt is removed. We have hereinbefore 
summarized the evidence. The evidence here does not 
have the pointed precision of proof that eliminates all 
other possibilities. 
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The rule is: “Where defendant does not adduce 
any proof, all facts which the evidence on behalf of 
plaintiff tends to prove will be treated as established 
for the purposes of a prima facie case in plaintiff's 
favor.” Thamann v. Merritt, 107 Neb. 602, 186 N. W. 
1003. 

However, the evidence is held sufficient to establish 
that all the grain purchased by plaintiff through its 
Omaha office was either never in Nebraska or, if in Ne- 
braska, was at all times in transit in interstate commerce 
so far as plaintiff’s ownership is concerned. 

This brings us to the question of the validity of the 
assessment. 

Section 77-1223, R. R. S. 1943, requires that the plain- 
tiff “* * * list and return the average amount of capi- 
tal invested in such business in excess of real estate and 
other tangible property separately assessed, for the pre- 
ceding year.” 

Section 77-1224, R. R. S. 1943, requires that the assessor 
determine the average amount of the total investment 
in the business, and the amount, if any, by which the 
average total investment exceeds the value of the real 
estate and tangible property separately assessed. In de- 
termining the excess of the total investment, he shall 
take into consideration the purchases and sales during 
the year. The excess, if any, of the average total in- 
vestment shall be separately listed and shall be taxed. 

We determined the remaining questions in this appeal 
in our former opinion by holding that “The grain in 
which investment was made outside the state and which 
thereafter never came into the state of course never 
had a taxable situs within the state. It appears rea- 
sonable therefore to say that the investment which was 
the representative and substitute for the grain could 
not be said to have a taxable situs in the state. The 
investment was no more in the state than was the grain 
in which it was invested. The investment insofar as the 
State of Nebraska is concerned was nothing more nor 
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less than a bookkeeping entry on the books of the ap- 
pellant. 

“The reasoning of the following cases supports this 
conclusion: Bank of Commerce v. New York City, 2 
Black 620, 17 L. Ed. 451; Bank Tax Case, 2 Wall. 200, 
17 L. Ed. 793; Farmers & Mechanics Sav. Bank v. Minne- 
sota, 232 U. S. 516, 34 S. Ct. 354, 58 L. Ed. 706; New 
Jersey R. T. Ins. Co. v. Division of Tax Appeals, 338 
U.S. 665, 70 S. Ct. 413, 94 L. Ed. 439; Delaware, L., & W. 
R. R. Co. v. Pennsylvania, 198 U. S. 341, 25 S. Ct. 669, 
49 L. Ed. 1077. 

“The authorities hold that tangible personal prop- 
erty is not subject to an ad valorem tax in a taxing 
jurisdiction unless such property has acquired a situs in 
such jurisdiction. Hays v. The Pacific Mail Steamship 
Co., 17 How. 596, 15 L. Ed. 254; Union Refrigerator Tran- 
sit Co. v. Kentucky, 199 U.S. 194, 26 S. Ct. 36, 50 L. Ed. 
150; Wheeling Steel Corp. v. Fox, 298 U. S. 193, 56 S. Ct. 
773, 80 L. Ed. 1143; 51 Am. Jur., Taxation, § 453, p. 468, 
and § 860, p. 767; Annotation, 110 A. L. R. 707. * * * 

“Tt is well settled that property in interstate com- 
merce through a state and which comes into a state 
only as an incident to its transfer to some other state 
acquires no situs for taxation and is not taxable in such 
state. This rule applies as well to property purchased 
in transit within the state which does not thereafter 
lose its character as property in transit in interstate 
commerce until it reaches a destination outside the 
state. Kelley v. Rhoads, 188 U. S. 1, 23 S. Ct. 259, 47 
L. Ed. 359. Champlain Realty Co. v. Brattleboro, 260 
U.S. 366, 43 S. Ct. 146, 67 L. Ed. 309, 25 A. L. R. 1195; 
Annotation, 25 A. L. R. 1201; 51 Am. Jur., Taxation, § 
455, p. 469; 2 Cooley, Taxation (4th ed.), § 452, p. 982.” 
Archer-Daniels-Midland Co. v. Board of Equalization, 
supra. 

Based upon these conclusions we held that the assess- 
ment here involved was void. 
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We stated the rules as applied to the statutes here 
involved as follows: 

“An investment in grain which grain never entered 
the State of Nebraska is not taxable under sections 77- 
1222, 77-1223, and 77-1224, R. R. S. 1943. 

“Neither tangible personal property nor the invest- 
ment of a grain broker in grain which has not acquired 
a situs in this state is subject to an ad valorem tax un- 
der sections 77-1222, 77-1223, and 77-1224, R. R. S. 1943. 

“Property in transit in interstate commerce through 
this state only as an incident to its transfer to some other 
state acquires no situs for taxation and is not taxable in 
this state. 

“Property purchased in transit within this state which 
does not thereafter lose its character as property in 
transit in interstate commerce until it reaches its des- 
tination outside the state is not taxable under sections 
77-1222, 77-1223, and 77-1224, R. R. S. 1943.” Archer- 
Daniels-Midland Co. v. Board of Equalization, supra. 

These holdings are not questioned in the motion for 
rehearing. We adhere thereto. 

The decree of the district court is reversed and the 
cause remanded with directions to enter a decree in 
favor of the plaintiff in accord with the conclusions ar- 
rived at herein. 

REVERSED AND REMANDED WITH DIRECTIONS. 

YEAGER, J., concurs in the result. 


GILson JAMES, APPELLANT, V. EVERETT HOGAN, APPELLEE. 
48 N. W. 2d 756 


Filed July 16, 1951. No. 32918. 


AppEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JUDGE. On motion to retax costs. 
See ante p. 306, 47 N. W. 2d 847, for original opinion. 
Motion to retax costs sustained. 


F, J. Reed, for appellant. 
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Herman & Van Steenberg, and N eighbors & Danielson, 
for appellee. 


SUPPLEMENTAL OPINION 


Heard before Simmons, C. J., Carter, MEsSmMoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


BostaucH, J. 

A motion to retax the costs accrued in this case has 
been submitted. The case has been re-examined and 
it is concluded that the opinion herein be and is modi- 
fied by eliminating from it the words “all costs of the 
action in both courts should be and they are taxed to the 
defendant” and by requiring in lieu thereof that the 
taxable costs made and accrued subsequent to the filing 
of the last pleading before the commencement of the 
first trial of this case in the district court until the dis- 
missal of the appeal to this court by the defendant from 
the first judgment should be and they are taxed to Gilson 
James, the plaintiff, and that all other costs of the action 
in both courts should be and they are taxed to Everett 
Hogan, the defendant. 

MOoTION TO RETAX COSTS SUSTAINED. 


CLARENCE TVRZ, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
48 N. W. 2d 761 


Filed July 16, 1951. No. 32970. 


1. Witnesses. A medical expert may properly give his opinion on 
the question of whether or not a defendant in a criminal action 
knew the difference between right and wrong with reference to 
the act committed, with his examination and the results thereof 
as the foundation therefor. 

The opinion of a medical expert may rest upon any 

one or more of three bases, namely (1) acquaintance with the 

party under investigation, (2) medical examination made by the 
expert, or (3) a hypothetical case stated to the expert in court. 
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Where a medical expert is called upon to render an 


3. 
opinion based upon a hypothetical case stated in court the ques- 
tion must require the expert to assume the truth of the case 
stated. 

4, Where a medical expert is called upon to render an 


opinion: based solely on the observation of a witness while testi- 
fying in open court such witness is not required to assume the 
truth of the statements made by the witness while testifying. 

5. Evidence. The admission of incompetent evidence is not preju- 
dicial where the same facts are established by the complaining 
party himself, and this is true whether he established them 
before or subsequent to the admission of the incompetent 
evidence. 

6. Trial: Criminal Law. Where voluntary intoxication is interposed 
as a defense in a criminal case involving deliberation, premedi- 
tation, and the formation of intent, the following contained in an 
instruction given by the court is proper: “ * * * but excessive 
intoxication by which a person is wholly deprived of reason, if 
such intoxication was not indulged in to commit crime, may pre- 
vent deliberation, premeditation or the formation of a criminal 
intent, * * *.” 

Where the trial court having on its own mo- 
tion instructed the jury as to the defense in a criminal case, it 
is not required to repeat in another form any such instruction or 
instructions at the request of the defendant. 
Where purported statements of a defendant in 
a criminal case are testified to by witnesses and they are clear 
and unequivocal and not subject to misunderstanding and where 
such statements are not material proof of the crime charged, 
it is not error to refuse to give an instruction that such evidence 
should be received with caution because of unintentional] altera- 
tion of words or expressions by the witness. 

In a criminal case no presumption flows from 

the use of a deadly weapon where proof of guilt including the 

element of malice is dependent upon the evidence given by 
eyewitnesses who testify fully to the facts and circumstances 
attendant upon the act committed. 


AppEAL from the district court for Saline County: 
STANLEY BarTos, Jupce. Affirmed. 


John E. Mekota, for plaintiff in error. 


Clarence S. Beck, Attorney General, and William T. 
Gleeson, for defendant in error. 
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Heard before Simmons, C. J., Carrer, MESsmore, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. 

This is a criminal action which was instituted by 
the filing of an information in the district court for 
Saline County, Nebraska, charging Clarence Tvrz with 
murder in the first degree. The action was prosecuted in 
the name of the State of Nebraska, plaintiff, against 
Clarence Tvrz, defendant. In the information it was 
charged that the defendant killed Helen McElroy. 


The defendant was tried to a jury. The jury found 
him guilty as charged and fixed the penalty at life in 
the State Penitentiary. A motion for new trial was duly 
filed which was overruled, whereupon sentence was 
imposed in conformity with the verdict of the jury. 
The defendant has brought the action of the district 
court in overruling the motion for new trial and in im- 
posing sentence to this court for review by petition in 
error. For the purposes of this opinion the defendant 
in error, the State of Nebraska, will be referred to as 
the State and the plaintiff in error, Clarence Tvrz, will 
be referred to as the defendant. 

The brief of defendant contains numerous assignments 
of error which he contends are grounds for a reversal of 
the action of the district court. Before adverting to 
them it appears well to set forth certain facts conclu- 
sively appearing as background for the consideration 
of the assignments. 

On April 19, 1950, at about 10:30 p. m., in a tavern 
at Wilber, Nebraska, the defendant shot and killed one 
Helen McElroy and one Ivan McElroy. The prosecution 
here is for the killing of Helen McElroy. There is no 
evidence of cause, excuse, or provocation for the act 
except an inference from the testimony of witnesses 
that the defendant became angered when he saw Helen 
McElroy talking to men other than her husband and 
himself. The defendant gave evidence that this an- 
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noyed him but he gave other evidence that he did not 
regard this as ground for the act proved against him. 
It is to be noted here that over a period of several years 
a continuing illicit relationship had existed between 
the defendant and Helen McElroy. This relationship 
appears in great detail by admissions in the testi- 
mony of the defendant. 

On arraignment the defendant pleaded not guilty. On 
the trial however no effort was made to dispute the 
fact that Helen McElroy came to her death at the hands 
of the defendant. ‘The substantial defense interposed 
under the plea was that of insanity, so-called, or more 
properly under law that the defendant did not know the 
difference between right and wrong with reference to 
the act committed. 

The evidentiary effort in this connection was to show 
that he was incapable of knowledge of the act and that 
he had no knowledge whatever thereof and was with- 
out any intent or capability of an intent to commit it. 
In pursuance of the effort the defendant gave evidence 
of consumption of large quantities of intoxicating liquor 
from about 2 p. m. to about 8:30 p. m. and particularly be- 
tween 6 p. m. and 8:30 p. m. and a complete absence of 
knowledge of anything that occurred from about 8:30 
p. m. until more than an hour after Helen McElroy was 
killed. In addition to this, evidence was adduced indi- 
cating mental instability in the immediate family of 
the defendant. There was none of mental instability of 
the defendant except that claimed to have been induced 
by intoxicating liquor on the night of the killing and 
other indefinite occasions which were not described. 

To support the theory that the defendant did not 
know the difference between right and wrong with ref- 
erence to the act committed and that he was incapable 
of maintaining the intent necessary to the commission 
of the crime of murder a psychiatrist was called as a 
witness. 

In response to a hypothetical question containing the 
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family history of the defendant, his educational and 
environmental background, his general habits and con- 
duct, his conduct with Helen McElroy and Ivan Mc- 
Elroy, his conduct and actions on the evening of April 
19, 1950, before and after the shooting, and experi- 
ences in training and in action in the second World War, 
all as disclosed by the evidence, this psychiatrist gave 
it as his opinion that at the time of the killing the 
defendant did not know the difference between right 
and wrong with reference to the act and that he was in- 
capable of maintaining an intent to commit the act. 

In rebuttal the State called as witnesses two psychia- 
trists, namely Dr. F. L. Spradling and Dr. Juul C. Niel- 
sen. Dr. Spradling was allowed, over objection, to give 
it as his opinion that the defendant did know the differ- 
ence between right and wrong with reference to the 
act of killing Helen McElroy. The defendant urges that 
this was error. The ground of the alleged error is that 
no sufficient foundation was laid for the opinion. This 
assignment appears as No. 1 in the brief of defendant. 

As shown by the evidence, Dr. Spradling was duly 
qualified by education and experience as a specialist in 
the field of nervous and mental diseases. In Septem- 
ber or October 1950, he examined the defendant for 
almost three hours. It was on the basis of that exam- 
ination that he was allowed to give his opinion. This 
foundation, the defendant urges, was insufficient upon 
which to allow him to give an opinion. 

He gave as his reasons for the opinion the following: 
“In examining the patient I found no evidence of psycho- 
sis, insanity, psycho-neurosis. There were no symp- 
‘toms of mental disturbance. In inquiring into his past, 
I found no evidence of such abnormality indicated in 
his history. There were no symptoms of delusions or 
hallucinations which are a necessary finding in order to 
find a person legally insane or psychotic.” 

The contention of the defendant, under previous hold- 
ing of this court, is without merit. In Torske v. State, 
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123 Neb. 161, 242 N. W. 408, a case wherein the question 
here involved was exhaustively considered, it was held 
that a medical expert may properly give his opinion 
on the question of whether or not a defendant knew the 
. difference between right and wrong with reference to a 
particular act based upon an examination and the re- 
sults thereof. The only stated limitation upon the pro- 
priety is that such witness shall be required either be- 
fore or after giving his opinion to give the reasons 
therefor. 

In the case at bar the witness described the exam- 
ination made, gave his opinion, and thereafter gave - 
his reasons therefor strictly in conformity with the 
pronouncement in Torske v. State, supra. 

Dr. Nielsen, like Dr. Spradling, was shown to be an 
expert in nervous and mental diseases. He did not ex- 
amine directly the defendant. He sat in the courtroom 
and heard all of the testimony given by the defendant 
throughout and observed his demeanor on the witness 
stand. The examination of the defendant in chief, the 
cross-examination, and the re-examination were lengthy 
and exhaustive. Based on this the witness was allowed 
to give it as his opinion that the defendant knew the 
difference between right and wrong with reference to 
the act committed. 

The defendant by assignment of error No. 3 complains 
that the question which elicited the opinion was insuffi- 
cient in that it did not require the witness to assume 
the truth of the testimony given by the defendant. In 
support of his contention he cites Jones v. Chicago, St. 
P., M. & O. Ry. Co., 43 Minn. 279, 45 N. W. 444, and 
Omaha & R. V. Ry. Co. v. Brady, 39 Neb. 27, 57 N. W. 
767. 

The cited Nebraska case fails to sustain the conten- 
tion. In the opinion it is pointed out that the opinion of 
a medical expert may rest upon any one or more of 
three bases, namely (1) acquaintance with the party 
- under investigation, (2) a medical examination made 
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by the expert, or (3) a hypothetical case stated to the 
expert in court. 

The matter of assumption to be contained in a ques- 
tion propounded to an expert witness was not involved. 
The substantial objection was that the question pro- 
pounded called for an opinion based in part upon an 
examination made by the expert and in part upon testi- 
mony heard in court by him, as follows: “‘Objected to 
by the defendant, as improper; as it is founded partially 
upon the memory of the witness as to what testimony 
was given by the plaintiff to the jury.”” The objection 
was overruled. The court’s interpretation of the ob- 
jection is the following: “It will be observed that the 
objection is ‘that the witnesses remembered only part 
of Brady’s evidence.’” The following observation was 
made in regard thereto: “The objection itself was not 
on its face a valid one.” 

The Minnesota case cited is authority for the propo- 
sition that a hypothetical question propounded to an 
expert witness must contain an assumption of the truth 
of the testimony referred to in the question and that 
the answer must be responsive to that assumption. It 
is also authority for the proposition that instead of 
stating the evidence the attention of the witness may 
properly instead be directed to testimony which he has 
heard and thus include it in the hypothetical question. 

Neither the rule in this case nor the one in the cited 
Nebraska case however has any application here. The 
question which elicited the opinion of this witness did 
not embrace the testimony of the defendant as such as 
a basis for the opinion. It embraced the observations 
made of the defendant during the trial. This is clearly 
apparent from the question itself, as follows: “Q. Doc- 
tor, did you, from your observation of the defendant 
while he was on the witness stand, and taking into con- 
sideration his attitude and general behaviour, his stream 
of thought, his emotional observations, his thinking, his 
memory and orientation, did you form an opinion as 
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to whether or not the defendant, Clarence Tvrz, on the 
night of April 19, 1950, about 10:30 o’clock p. m., knew 
or had the mental capacity to know the difference be- 
tween right and wrong with respect to the killing or the - 
shooting of Helen McElroy? Just answer yes or no, 
please.” ; 

This witness as an expert testified from personal ob- 
servation of the defendant and he testified fully to the 
facts on which he based his opinion. The assignment 
of error is without merit. Braunie v. State, 105 Neb. 
355, 180 N. W. 567, 12 A. L. R. 658; Torske v. State, supra. 

The next assignment to be considered is the one num- 
bered 2 in the brief. The gist of this one is that Dr. 
Nielsen was permitted over objection to testify to con- 
clusions concerning the defendant’s mental condition 
at the time of trial and to conclusions concerning mat- 
ters of common knowledge amounting to an invasion of 
the province of the jury. The record has been examined 
and the assignment found to be without merit. The 
evidence in this respect constituted interpretative facts 
which were the necessary basis for the ultimate opin- 
ion of the witness. Torske v. State, supra. 

Early on the morning of April 20, 1950, the defendant 
was taken from Wilber to the State Penitentiary at 
Lincoln, Nebraska, for safekeeping where he was kept 
until a short time before the trial. He was held in- 
communicado for about 30 hours. In the meantime a 
statement was taken from him which appears as Ex- 
hibit 19. No objection is made in the assignment to 
the statement. The objection of assignment No. 4 is 
that the court excluded as hearsay evidence of state- 
ments of the warden made during this period to de- 
‘fendant’s sister, his brother, and his attorney, and in 
excluding the details of all that occurred during the 
confinement. 

No theory or rule of law has been advanced to counter- 
act the theory that the evidence of statements of the 
warden was hearsay and nothing has been offered which 
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indicates that any right of the defendant was prejudiced 
by anything that occurred during the first 30 hours or 
thereafter. Exhibit 19 was obtained and this was re- 
ceived in evidence on behalf of the State. It contained 
no statement of material fact which was not testified to 
fully and more elaborately on the trial by the defendant 
when called as a witness in his own behalf. Also another 
and much more elaborate statement was taken from the 
defendant which was offered and received in evidence 
on behalf of the defendant himself which departed not 
in any substantial particular from Exhibit 19 and the 
testimony of the defendant given at the trial except one. 
The departure was a denial of illicit relations with Helen 
McElroy whereas in Exhibit 19 and on the trial they 
were admitted. 

The appropriate rule is that the admission of incompe- 
tent evidence is not prejudicial where the same facts 
are established by the testimony of the complaining 
party himself, and this is true whether he establishes 
it before or subsequent to the admission of the incompe- 
tent evidence. McNutt v. State, 68 Neb. 207, 94 N. W. 
143; O’Hearn v. State, 79 Neb. 513, 113 N. W. 130, 25 
L. R. A. N. S. 542; Wever v. State, 121 Neb. 816, 238 
N. W. 736. 

Assignment of error No. 4 is without merit. This con- 
clusion also disposes of the fifth assignment. The fifth 
assignment is that the court erred in not instructing the 
jury that Exhibit 19 was involuntary. Whether or not it 
was involuntary failed of importance, under the authority 
of the cases already cited, after the defendant gave his 
testimony and after introduction of the other and later 
statement previously referred to herein which is Exhibit 
Ze. 

Assignment of error No. 6 is a complaint that instruc- 
tion No. 5 given by the court was erroneous. Particu- 
larly, the objection is that the time element involved 
and the deliberation and premeditation necessary to the 
crime of first degree murder received improper emphasis 
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and that in that connection the instruction was confusing. 

All of the elements of the crime of first degree murder 
were set forth and defined in the instructions as a whole 
with precision and accuracy, and this instruction has been 
in form and substance approved by this court. Carle- 
ton v. State, 43 Neb. 373, 61 N. W. 699; Savary v. State, 
62 Neb. 166, 87 N. W. 34; Reed v. State, 75 Neb. 509, 106 
N. W. 649; Hamblin v. State, 81 Neb. 148, 115 N. W. 850. 
There was no error involved in the giving of the instruc- 
tion. 

It becomes necessary to consider assignments Nos. 7 
and 8 together. 

Assignment No. 7 relates to the seventh instruction. 
Instruction No. 7 informs the jury of the elements nec- 
essary to be proved by the State before the defendant 
may be convicted of first degree murder. One of the 
elements is the following: “That at the time of the 
killing the defendant, Clarence Tvrz, was not insane, as 
hereinafter explained, * * *.” 

The complaint is that the instruction ignores the de- 
fense of intoxication. In this connection the defendant 
contends that the defense of intoxication is not elsewhere 
submitted except in instruction No. 11 which instruction 
is erroneous. The claimed error in instruction No, 11 is 
the basis of the eighth assignment of error. Assignment 
No. 7 must therefore prevail or fall with assignment 
No. 8. 

As a defense to the crime charged the defendant ad- 
duced evidence that because of voluntary intoxication he 
was incapable of the deliberation and premeditation es- 
sential to the formation of criminal intent. The burden 
was on the State, of course, to overcome this and to 
prove the contrary beyond a reasonable doubt. 

In this connection the court instructed as follows which 
is the part of instruction No. 11 which it is contended 
is erroneous: ‘You are instructed that ordinarily vol- 
untary intoxication is no justification or excuse for crime; 
but excessive intoxication by which a person is wholly 
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deprived of reason, if such intoxication was not indulged 
in to commit crime, may prevent deliberation, premedi- 
tation or the formation of a criminal intent, and if you 
find such intoxication existed, it should be considered 
by you, together with all the facts and circumstances 
in evidence, for the purpose of determining whether or 
not the defendant, Clarence Tvrz, was at the time in 
question capable of deliberation, premeditation or of 
entertaining the intent charged.” 

This expression of the attitude required of a jury in 
considering voluntary intoxication of a defendant 
charged with a criminal offense has been approved by 
this court. In O’Grady v. State, 36 Neb. 320, 54 N. W. 
556, it was said: “Intoxication is no justification or 
excuse for crime; but evidence of excessive intoxication 
by which the party is wholly deprived of reason, if the 
intoxication was not indulged in to commit crime, may be 
' submitted to the jury for it to consider whether in fact a 
crime had been committed, or to determine the degree 
where the offense consists of several degrees.”’ This prin- 
ciple of law was approved in Brownrigg v. State, 136 Neb. 
729, 287 N. W. 193. See, also, Hill v. State, 42 Neb. 503, 60 
N. W. 916; Latimer v. State, 55 Neb. 609, 76 N. W. 207, 
70 Am. S. R. 403; Brinegar v. State, 82 Neb. 558, 118 N. 
W. 475. The seventh and eighth assignments of error are 
without merit. 

By his ninth assignment of error the defendant urges 
that the court erred in refusing to give the following 
instruction requested by him: “If from all of the evi- 
dence produced in this case, * * * you should find the 
defendant, at the time of the shooting, or just prior 
thereto, was laboring under such a defect of the mind and 
reason, whether the result of drinking alcoholic liquor, 
heredity, military service, or any other cause, as not to 
know the nature and quality of the acts he was doing, and 
was incapable of forming a criminal intent, he cannot be 
convicted of the offense charged and your verdict should 
be, ‘Not Guilty’, on the ground of insanity.” 
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There is no evidence in the record that the defendant 
was laboring under a defect of mind or reason flowing 
from heredity or military service. It is true that there 
is evidence of mental infirmity in his family and that 
the defendant had been subjected to harrowing expe- 
riences in the military service but none that these or 
either of them had any controlling influence upon him 
on the night of April 19, 1950. 

There was evidence relating to the excessive use of 
alcoholic liquor. The attitude required of the jury to- 
ward this subject was properly and fully presented by 
instructions already discussed and the other instructions 
presenting and defining the issues. The rule appropriate- 
ly determining this assignment is that where the trial 
court having on its own motion instructed the jury as 
to the defense in a criminal case, it is not required to 
repeat in another form any such instruction or instruc- 
tions at the request of the defendant. Johnson v. State, 
88 Neb. 565, 130 N. W. 282, Ann. Cas. 1912B 965. 

The tenth assignment of error is a contention that the 
court at the request of defendant should have given in- 
struction No. 12 requested by the defendant. This was 
a cautionary instruction regarding the attitude required 
of a jury in considering oral statements purported to 
have been made by the defendant and testified to by 
witnesses. The purport of the requested instruction was 
to say such statements should be received with great 
caution because of unintentional alteration of words or 
expressions by the witness. 

In Bourne v. State, 116 Neb. 141, 216 N. W. 173, this 
court held that it was error for the court to refuse to give 
such an offered instruction. It appears however that in 
that case the court was addressing itself to a situation 
where the oral statements were material in proof of the 
crime charged, particularly where from them deduction 
might flow as to a design or purpose to kill. Such is not 
the case here. 

One witness testified that on the way from Wilber to 
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Lincoln, Nebraska, on the night of the killing the defend- 
ant said, not in response to any questions, “I can kill a 
man as easy as I can kill a dog or a chicken,” and another 
testified that he said, “I can kill a man as easy as a dog 
or a chicken.” A third witness testified to a statement 
not at all different in substance. The argument upon the 
cautionary instruction relates to this or these statements 
and no other. 

In view of the fact that all of the illuminating facts sur- 
sounding the killing were before the jury through testi- 
mony of eyewitnesses to the tragedy including the testi- 
mony as to statements made by the defendant at the 
time and not adverted to in the briefs we fail to see how 
it may be said that this statement called for the giving 
of this instruction. There is no contention that the 
statement as téstified to was not clear, distinct, and un- 
equivocal, or that it was capable of misunderstanding 
or that it had been misunderstood. 

We think it proper to say that in cases where testimony 
has been given as to material oral statements of a de- 
fendant in a criminal case and such statements lack 
clarity or are equivocal or are capable of misunderstand- 
ing it is required that the jury be instructed that testi- 
mony as to such statements shall be received with 
caution, but where the statements are clear and unequiv- 
ocal and not subject to misunderstanding no such instruc- 
tion is necessary. In the latter situation the weight to be 
given the testimony in this respect is, along with all the 
other evidence, for the jury. See Bode v. State, 80 Neb. 
74, 113 N. W. 996. ; 

The next and last assignment of error argued in the 
brief is that the court erred in refusing to give the follow- 
ing instruction requested by the defendant: “You are 
instructed that you must not presume malice merely be- 
cause the defendant used a deadly weapon. The State 
must prove malice beyond a reasonable doubt.” 

The instructions given fully describe the charge, de- 
fine the elements of the charge including that of malice, 
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and inform the jury as to its duty with reference to proof. 
There is nothing in this record calling for instruction on 
presumption flowing from the use of a deadly weapon. 
This court pointed out in Quijas v. State, 133 Neb. 410, 
275 N. W. 588, and Lucas v. State, 78 Neb. 454, 111 N. W. 
145, that in cases where proof of guilt including the 
element of malice is dependent upon the evidence of 
eyewitnesses who saw the transaction no question of pre- 
sumption is involved. 

The defendant relies on Quijas v. State, supra, to sup- 
port his assignment but it fails to do so. Nosuch question 
was involved. It was pointed out only that no presump- 
tion of malice was available to the State from evidence 
of the use of a deadly weapon where the circumstances 
attendant upon a homicide were fully testified to by 
eyewitnesses. ° 

Finding no prejudicial error the judgment of the 
district court is affirmed. 

AFFIRMED. 


JaMES A. MICHELSON, APPELLANT, V. CITY OF GRAND 
IsLAND, NEBRASKA, A MUNICIPAL CORPORATION, ET AL., 
APPELLEES. 

48 N. W. 2d 769 
Filed July 16, 1951. No. 32971. 


1. Municipal Corporations. Under the provisions of Article XI, 
section 2, of the Constitution, a home rule charter must be con- 
sistent with and subject to the Constitution and laws of this 


state. 

2. Whether or not an act of the Legislature pertains to 
a matter of state-wide or strictly local concern becomes a ques- 
tion for the courts when a conflict of authority arises. 

3. The health of the inhabitants of a city and the sani- 


tary condition existing in any one city of the state are of vast 
importance to all the people of the state because of the danger 
through social and business relations with other parts of the 
state of spreading contagious and infectious diseases. The state 
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has not delegated to the municipal authorities complete control 
over the health and sanitation of the municipalities’ inhabitants. 

4, Statutes. The protection and preservation of public health and 
sanitation are of state-wide concern with respect to which the 
Legislature has jurisdiction. 

5. Municipal Corporations. When the Legislature has enacted a law 
affecting municipal affairs, which are also of state-wide concern, 
such law takes precedence over any provisions in a home rule 
charter and the provisions of the charter must yield. 

6. . Sections 18-501 to 18-508, R. S. 1948, constitute an 
independent act providing legislation authorizing issuance of 
mortgage and revenue bonds which do not impose a general 
liability upon the municipality but are secured only by the prop- 
erty and revenues of the sewerage system which the act further 
authorizes may be constructed or extended, and provides that 
owners or occupants of premises shall be charged for the service, 
and to raise the money to retire the interest and principal of 
the revenue bonds. 

7. Municipal Corporations: Taxation. The imposition of a rental 
charge for the use of a sewage disposal system is not an exer- 

cise of the taxing power, nor is it the levy of a special assessment. 

8. Constitutional Law: Municipal Corporations. The provision of 
a city ordinance for shutting off water furnished by the city to the 
premises of the consumer failing to pay sewer service charges 
is not unconstitutional as depriving persons of property without 
due process of law, as where water and sewer services are so 
interlocked neither can be effective without the other. 

A regulation promulgated by municipal ordi- 

nance which provides that the water supply be shut off to resi- 

dents delinquent in the payment of sewer charges is valid and 
not an unreasonable or arbitrary regulation, or in conflict with 

section 18-503, R. S. 1943. 


APPEAL from the district court for Hall County: Harry 
D. Lanpis, Jupce. Affirmed as modified. 


Grimminger & Abbott, for appellant. 
Harold A. Prince and Paul C. Holmberg, for appellees. 


Heard before Stmmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosiauau, JJ. 


MESSMORE, J. 
The plaintiff, James A. Michelson a taxpayer of the 
city of Grand Island, brought this action in equity in 
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the district court for Hall County (1) to enjoin the city 
and its officials from discontinuing the plaintiff's water 
service to his properties for his refusal to pay certain 
sewage service charges established by an ordinance 
of the city and its officials, (2) to have declared illegal 
and unconstitutional the provisions of ordinance No. 
2289, as amended by ordinance No. 2317, and ordinance 
No. 2290, part of the laws of the city of Grand Island 
embodied in its home rule charter, and (3) to construe 
certain statutory provisions with reference to which the 
ordinances were enacted. Hearing was had to the 
court. The trial court entered judgment finding gen- 
erally in favor of the defendants, the city of Grand 
Island, Clarence W. Burdick its light, water, ice, and 
sewer commissioner, and Kirkpatrick-Pettis Company 
the purchaser of the bonds issued by the city pursuant 
to the ordinances, and against the plaintiff, that the peti- 
tion of the plaintiff be dismissed, and assessed the costs 
of the action against the defendant city. Upon the over- 
ruling of the plaintiff’s motion for new trial, the plain- 
tiff perfected appeal to this court. 

For convenience we will refer to appellant James A. 
Michelson as plaintiff and appellee as defendant, or city. 

The city of Grand Island adopted a home rule char- 
ter in 1928, as provided for in Article XI, section 2, of 
the Constitution of this state. In Nagle v. City of 
Grand Island, 144 Neb. 67, 12 N. W. 2d 540, the court 
said that such cities, in so acting under Article XI, 
section 2, of the Constitution, may provide for the exer- 
cise of every power, not contravening constitutional 
inhibitions, connected with a proper and efficient gov- 
ernment of the municipality, but are subject to the gen- 
eral laws of the state, except as to municipal matters of 
strictly local concern. 

In 1933, the Legislature passed Chapter 146, Laws 
1933, page 561. This act is now found as sections 18-501 
to and including section 18-508, R. S. 1943. We briefly 
summarize the following sections of the act. 
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Section 18-501, R. S. 1943, authorizes any city or vil- 
lage in this state to own, construct, equip, and oper- 
ate eithe within or without the corporate limits of such 
municipality a sewerage system and plant or plants for 
the treatment, purification, and disposal in a sanitary 
manner, of the liquid and solid wastes, sewage, and 
night soil of such municipality or to extend or improve 
any existing sewerage system. . 

Section 18-502, R. S. 1943, provides, for the purpose 
heretofore set out, that a municipality may issue mort- 
gage bonds therefor. Such mortgage bonds shall not 
impose any general liability upon the municipality but 
shall be secured only on the property and revenues as 
hereinafter provided of such utility including a fran- 
chise stating the terms upon which, in case of fore- 
closure, the purchaser may operate the same, which 
franchise shall in no case extend for a period of longer 
than 20 years from the date of the sale thereof on fore- 
closure. Such mortgage bonds shall be sold for not less 
than par and bear interest at a rate not to exceed 6 
percent per annum. The amount of such mortgage 
bonds, either issued or outstanding, shall not be in- 
cluded in computing the maximum amount of bonds 
which the said municipality may be authorized to issue 
under its charter or any statute of this state. 

Section 18-503, R. S. 1943, provides that the govern- 
ing body of such municipality may make all necessary 
rules and regulations governing the use, operation, and 
control of the sewerage system or disposal plant. The 
governing body may establish just and equitable rates 
or charges to be paid to it for the use of such disposal 
plant and sewerage system by each person, firm, or cor- 
poration whose premises are served thereby. If the 
service charge so established is not paid when due, such 
sum may be recovered by the municipality in an action 
of assumpsit, or it may be certified to the tax assessor 
and assessed against the premises served, and collected 
or returned in the same manner as other municipal taxes 
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are certified, assessed, collected, and returned. 

Section 18- 504, R. S. 1943, provides that bonds which 
are issued and secured by a mortgage on the ‘utility, as 
provided in section 18-502, shall not be a general obli- 
gation of the municipality, but shall be paid only out 
of the revenues received from the service charges as 
provided in section 18-503, or from a sale of the prop- 
erty and franchises under a foreclosure of the mortgage. 
If a service rate is charged, to be paid as herein pro- 
vided, such portion thereof as may be deemed sufficient 
shall be set aside as a sinking fund for the payment of 
the interest on said bonds, and the principal thereof at 
maturity. 

Section 18-506, R. S. 1943, authorizes a municipality 
to issue and sell the general obligation bonds of such 
municipality upon compliance with statutory and char- 
ter requirements with reference to the issuance of 
bonds. 

Section 18-507, R. S. 1943, provides, in part, when- 
ever the governing body of any city extends or improves 
an existing sewerage system, upon approving plans and 
specifications thereof, it shall advertise for sealed bids 
a specified time in a legal newspaper published in the 
municipality, and the contract shall be awarded the 
lowest responsible bidder. 

We deem it unnecessary to summarize the provisions 
of either sections 18-505 or 18-508, R. S. 1943. 

In the case of State ex rel. City of Columbus v. Price, 
127 Neb. 132, 254 N. W. 889, the act in ‘question was 
before the court in a mandamus action to compel the 
Auditor of Public Accounts to register certain sewer 
bonds of the city of Columbus in the amount of $60,000. 
The act was at that time included in sections 18-1401 
to 18-1408, C. S. Supp., 1933. This court held, after re- 
viewing the title of the act, as follows: ‘The title of an 
independent act authorizing the construction of sewers 
and providing that owners or occupants of the prem- 
ises shall be charged for the services, and to raise 
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money, is broad enough to include legislation au- 
thorizing issuance of mortgage and revenue bonds 
which do not impose a general liability upon the munici- 
pality but are secured only by the property and rev- 
enues of the sewerage system.” The court further said: 
“The language in the title of chapter 146, Laws 1933, 
gave notice of a legislative purpose to provide authority 
for cities to build a different kind of sewerage system 
by the issuance of bonds to which the property and the 
revenues of the system were to be pledged, instead of 
general obligation bonds of the city.” The judgment in 
that case was reversed because of an omission in the 
bonds which failed to comply with section 16-721, Comp. 
St. 1929, which has no bearing in the instant case. The 
case is cited to disclose the purpose of the act. 

Apparently the original sewage disposal plant of the 
city was built in 1918, and an addition made thereto in 
1928. The present plant was put in operation in 1930 
or 1931. Due to the growth in population and the ex- 
tensive use to which the sewerage system and disposal 
plant had been put, the city officials in 1947 surveyed 
the possibility of an addition to the plant. Engineers 
were employed to investigate, report, and submit plans 
for consideration of the governing body of the city, 
which was done. It also appears that the city was in- 
volved in litigation concerning its sewage plant in Stuhr 
v. City of Grand Island, 120 Neb. 491, 233 N. W. 886. 
Stuhr was granted an injunction against the city from 
running its sanitary sewage through an open ditch across 
his lands and others into Wood River which is outside 
of the boundaries of the city, and then into the Platte 
River. The injunction was to stand unless the city 
made certain additions to its then existing sewerage 
system and disposal plant to correct the nuisance, which 
it did in 1931, and the injunction was dissolved. 

On June 1, 1949, the city, through its mayor and 
council, passed ordinances Nos. 2289 and 2290, which 
are too voluminous to detail but substantially conform 
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to the sections of the statutes heretofore summarized. 

Ordinance No. 2289 may be summarized as follows: 
Section 1 set forth that it was necessary to establish 
rates for the use of the disposal plant and sewerage 
system to pay the principal and interest on revenue 
bonds. Section 3 established certain rates and minimum 
charges for the quantity of water used upon the premises 
as shown by the water meter. Section 7, for the most 
part, conforms to section 18-503, R. S. 1943, and in addi- 
tion provides: “Bills for the rental charges made by 
this ordinance shall be rendered at the same time that 
bills are rendered for water service of the City and all 
rental charges levied by this ordinance which are not 
paid at or before water service charges of the City are 
required to be paid shall be deemed to be delinquent 
and the water service of such consumer may be discon- 
tinued.” Section 8 provides that charges shall be placed 
in a separate fund designated as a “Sewerage Rental 
Fund,” and to be used solely for the purpose of paying 
principal and interest on the revenue bonds. Section 9 
provides that the council may establish special rates 
applying to consumers where the service rates or rentals 
would be inequitable and unfair to either the city or 
the consumer. 

Ordinance No. 2290 refers to the bonds. There are 
325 serial bonds of $1,000 each, redeemable at the op- 
’ tion of the city at any time after five years. The first 
84 bonds draw interest at the rate of 114 percent and 
the remainder at 23g percent per annum. The bonds 
are revenue obligations secured by a lien on the entire 
main sanitary sewerage system and disposal plant there- 
tofore constructed, and all improvements to be made 
upon the same. Section 5 provides the city can collect 
just and equitable rates sufficient to pay the bonds and 
interest. Section 6 provides that the funds are to be 
deposited in a special fund known as the “Sewerage 
Revenue Bond Fund.” Section 12 provides that the 
principal and interest should be secured by a first mort- 


VoL. 154] JANUARY TERM, 1951 661 
Michelson v. City of Grand Island 


gage lien upon the sewerage system theretofore exist- 
ing, and thereafter provides that upon failure to pay, 
the owners of 60 percent of the bonds shall have the 
‘ option to declare the bonds due and proceed to fore- 
close their lien in equity, and that the court might 
appoint a receiver to operate the property until the de- 
fault is made good. Section 15 provides that if the prop- 
erty should be sold in foreclosure proceedings the pur- 
chaser should be vested with a franchise for 20 years 
to operate under the laws of this state to pay off the 
bonds and interest. 

The revenue bonds were sold and the $325,000 paid 
to the city. The city executed a mortgage to the First 
National Bank of Grand Island and Donald L. Pettis 
as trustees for the benefit of the bondholders. 

It appears from the record that the plaintiff owns ‘and 
pays taxes on real estate in the city. Part of his hold- 
ings consists of the Masonic Temple Building located 
at 211, referred to in the record as 215, Locust Street. 
This building comprises seven stories. The first story 
was vacant at the time of trial. The second and third 
stories were occupied by professional persons. The 
fourth floor was equipped for a dance hall, and the 
fifth, sixth, and seventh floors were lodge quarters. 
There are two toilets on each floor which are kept locked 
and are for the use of the tenants of the building. They 
are equipped with two bowls, a urinal, and a lavatory. 
The toilets are the tankless type, flush toilets. The water 
service running to the toilets is through a one and one- 
half inch pipe which operates them satisfactorily. The 
water from the toilets goes into the sanitary system and 
through the disposal plant. The building is also equip- 
ped with fire protection on each floor. 

On October 4, 1949, the city submitted a bill to the 
plaintiff which included the charge for water and the 
sewerage charge as provided by ordinance. This bill 
is with reference to the above-described building. The 
bill proved to be erroneous, and the city conceded this 
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fact at the trial and attempted to rectify the mistake. 
The mistake was incident to a misconception of the or- 
dinance as it applied to a commercial enterprise as dis- 
tinguished from an apartment house or residence. The 
plaintiff tendered the amount of the water charge to 
the city, which the city refused to accept unless the 
sewerage charge was also paid. The city gave notice 
that if the accounts of the plaintiff were not paid on or 
before January 4, 1950, service would be discontinued. 
This matter was extended for a short period of time 
and the plaintiff instituted this injunction action to re- 
strain the city from discontinuing the water service to 
his property. 

At the time this suit was instituted the additions to 
the sewerage system and disposal plant had been made, 
the bonds had been sold, and the city was operating 
under the ordinances as heretofore, in part, set out. 

It also appears from the evidence that the size of the 
meter in the basement of the plaintiff’s building that 
services the same is not a proper size for such service 
as he requires but meets the requirements of an apart- 
ment house. It is admitted by the city that a smaller 
meter would tend to reduce the cost of his service. The 
city would not buy the meter, exchange it, or remove it. 

We deem it unnecessary to set forth the pleadings. 
The issues joined therein appear in the assignments 
of error. 

This brings us to the assignments of error which we 
consider pertinent to a determination of this appeal. 

The plaintiff contends the district court erred in fail- 
ing to find that the sewerage service charges amount to 
a special assessment for a general improvement. Are 
the sewerage service charges provided for in section 18- 
503, R. S. 1943, a special assessment for a general improve- 
ment within the meaning of the Consdiuion and there- 
fore prohibited? 

Article VIII, section 6, of the Constitution provides: 
“The Legislature may vest the corporate authorities of 
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cities, * * * with power to make * * * special assess- 
ments, or by special taxation of property, benefited. 
For all other corporate purposes, all municipal corpora- 
tions may be vested with authority to assess and col- 
lect taxes, but such taxes shall be uniform in respect to 
persons and property within the jurisdiction of the body 
imposing the same.” 

Section 18-503, R. S. 1948, provides in part: “The 
governing body may establish just and equitable rates 
or charges to be paid to it for the use of such disposal 
plant and sewerage system by each person, firm or 
corporation whose premises are served thereby.” 

This court has not had occasion to pass directly upon 
this issue. 

In Laverents v. City of Cheyenne, — Wyo. —, 217 
P. 2d 877, counsel contended that the service charge 
directed to be levied under the statute was in fact a 
tax. The court said: “True, the payment of a fee for 
the use of the sewer is, practically speaking, substan- 
tially like the enfor@ed obligation of a tax. But so 
are the bills for the use of electric lights, whether the 
electric-light system is publicly or privately owned; 
and so are the water bills sent out monthly by the City 
of Cheyenne. Water bills and bills for the use of the 
sewer are very much alike. A public sewer system is 
a public utility the same as a water system. City of 
Edwardsville v. Jenkins, 376 Ill. 327, 33 N. E. 2d 598, 
134 A. L. R. 891, Payne v. City of Racine, 217 Wis. 550, 
259 N. W. 437 and cases cited. In the case of City of 
Harrison v. Braswell, 209 Ark. 1094, 194 S. W. 2d 12, 
16, 165 A. L. R. 845, 849, speaking of service charges 
for the use of a sewer and. for water, the court said: 
‘Payments by the users for the service rendered is not 
a tax within the meaning of the constitutional provision 
of Art. 16, Section 11.’ The section mentioned refers 
to a tax (as does Article VIII, section 6, of the Constitu- 
tion of this state). In the case of State v. City of 
Miami, 157 Fla. 726, 27 So. 2d 118, 124, the court stated: 
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‘the imposition of fees for the use of the sewage dis- 
posal system is not an exercise of the taxing power, nor 
is it the levy of a special assessment.’ ” 

In Sharp v. Hall, 198 Okl. 678, 181 P. 2d 972, the city 
of Muskogee passed an ordinance establishing fees for 
the use of public sewers by its inhabitants, and provid- 
ing that the net profits should be placed in the general 
fund. The sewer charge was added to each water bill 
and a failure to pay the total of water fee and sewer fee 
was made a cause for discontinuance of water service. 
The court held that sewers were public utilities, and a 
municipality may fix, as‘a basis for computing a charge 
for use of the sewer, a service fee based upon the volume 
of water delivered to the user through the water meter. 
An ordinance imposing a service fee for use of public 
sewer and basing the amount thereof on amount of 
water used, and making the person purchasing the water 
liable therefor does not deprive such user of property 
without due process of law. See, also, Payne v. City of 
Racine, 217 Wis. 550, 259 N. W.®437, and cases cited 
therein. 

In Grim v. Village of Louisville, 54 Ohio App. 270, 
6 N. E. 2d 998, it was held that a charge for the mainte- 
nance of a sewer system was not a tax assessment, or a 
special assessment, but a rental authorized by statute, 
partaking of the nature of a tax or assessment. 

The case of Hurd v. Sanitary Sewer District, 109 Neb. 
384, 191 N. W. 438, cited by the plaintiff which adopted 
language in Futscher v. City of Rulo, 107 Neb. 521, 186 
N. W. 536, is not in point but dissimilar from the issue 
here presented. 

We conclude that the plaintiff's assignment of error 
cannot be sustained. 

The plaintiff contends the question of sewage disposal 
by municipalities is one of local concern until the Legis- 
lature appropriates the field. 

When the Legislature has enacted a law affecting 
municipal affairs, but which are also of state-wide con- 
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cern, such law takes precedence over any provisions in 
a home rule charter and the provisions of the charter 
must yield. But where the legislative act deals with a 
strictly local municipal concern, it can have no applica- 
tion to a city which has adopted a home rule charter. 
Whether or not an act of the Legislature pertains to a 
matter of local or state-wide concern becomes a ques- 
tion for the courts when conflict of authority occurs. 
See, Axberg v. City of Lincoln, 141 Neb. 55, 2 N. W. 
2d 613, 141 A. L. R. 894; Nagle v. City of Grand Island, 
supra. 

In Axberg v. City of Lincoln, supra, this court said: 
“ok * %* TF fire, police and health departments be deemed 
purely matters of local self-government, they could be 
abolished and the state would be unable to step in. * * * 
Indeed, police and fire protection and health preserva- 
tion are essential to the administration of state govern- 
ment in such a way as to accomplish vital purposes ex- 
pressed in its organic law. * * * That duty does not 
end at the city limits. Control of deadly, contagious 
diseases may often require uniform state action; * * *. 
The state must remain sovereign in all such affairs else 
its authorities cannot protect rights assured to its citi- 
zens by its Constitution. These are fundamental reasons 
why police, fire and health undertakings are essentially 
attributes of state sovereignty and matters of state- 
wide concern.’ ” 

In Laverents v. City of Cheyenne, supra, it was said: ° 
«ck * * The science of sanitation has developed and 
taught much in recent years. It has demonstrated that 
nothing contributes more to secure the preservation of 
public health than a sanitary system of sewerage dis- 
posal, whether it be the modern sewers or septic closets. 
* * #*” See, also, Nourse v. City of Russellville, 257 Ky. 
525, 78 S. W. 2d 761. 

Axberg v. City of Lincoln, supra, cited the case of City 
of Cincinnati v. Gamble, 138 Ohio St. 220, 34 N. E. 2d 
226, which held that the matter of health was of state- 
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wide concern. See, also, Adler v. Deegan, 251 N. Y. 467, 
167 N. E. 705. 

In the case of State ex rel. Mowrer v. Underwood, 137 
Ohio 1, 27 N. E. 2d 773, it was said: “The protection 
and preservation of public health is of a state-wide con- 
cern, with respect to which the Legislature has jurisdic- 
tion. “The health of the inhabitants of a city and the 
sanitary condition existing in any one city of the state 
are of vast importance to all the people of the state be- 
cause of the danger through social and business rela- 
tions with other parts of the state of spreading contagious 
and infectious diseases. For this reason, the state has 
not delegated to the municipal authorities complete and 
absolute control over the health of municipalities’ in- 
habitants.’” See, also, Stuhr v. City of Grand Island, 
supra. 

We conclude that in the matter of health and sanitation 
the state has entered the field; these matters are of state- 
wide concern; and the state is supreme over its munici- 
palities and may, in the exercise of its sovereignty, im- 
pose duties and responsibilities upon them as arms or 
agencies of the state. 

The city contends that the legislative history of sec- 
tions 18-501 to 18-508, R. S. 1943, indicates that the Legis- 
lature did not intend to supersede the laws of cities 
operating under a home rule charter. Having determined 
that matters of sanitation and health are of state-wide 
concern and the state has entered the field in such 
respect, an analysis of Chapter 18, article 5, R. S. 1943, 
shows that it applies to cities having a home rule charter. 
In the title of the act appearing in Chapter 146, Laws 
1933, this language is found: “An Act authorizing cities 
and villages * * *,” and throughout the entire act cities 
and municipalities are referred to, and the language in 
“any city or village.” We believe the act is plain, and 
applies to a charter city. 

The plaintiff contends the district court erred in fail- 
ing to find that the mortgage trust deed executed by the 
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city to secure the bonds issued is a general obligation of 
the city. We repeat the following sections of the statutes. 

Section 18-502, R. S. 1943, provides a municipality may 
issue mortgage bonds for the purpose of improving or 
extending an existing system. Such bonds shall not 
impose any general liability upon the municipality but 
shall be secured only on the property and revenues. 

Section 18-503, R. S. 1943, provides a governing body 
of such municipality may make all necessary rules and 
regulations governing the use, operation, and control of 
the sewerage system and may establish just and equitable 
rates or charges to be paid to it for the use of such 
. disposal plant and sewerage system. 

Section 18-504, R. S. 1943, provides that bonds which 
are issued and secured by a mortgage on a utility, as pro- 
vided in section. 18-502, shall not be a general obligation 
of the municipality, but shall be paid out of revenues 
received from the service charges as provided in section 
18-503, or from a sale of the property and franchises 
under a foreclosure of the mortgage. If a service rate is 
charged, to be paid as herein provided, such portion 
thereof as may be deemed sufficient shall be set aside as 
a sinking fund for the payment of the interest and prin- 
cipal of such bonds at maturity. 

It is clear that the Legislature has specifically author- 
ized the issuance and sale of bonds and a mortgage to be 
given thereon as provided for in the act. From an analy- 
sis of the foregoing sections of the statutes, the mortgage 
trust deed executed by the city to secure the bonds issued 
does not create a general obligation of the city. 

This brings us to the questions of (1) whether or not 
the city, by ordinance, is privileged to discontinue water 
service in the event that the water and sewerage bills 
are not paid, (2) whether or not the city can make such 
rules and regulations by ordinance, and (3) whether or 
not the same are reasonable. 

In American Water-Works v. State, 46 Neb. 194, 64 
N. W. 711, 38 L. R. A. 447, 50. Am. S. R. 610, this court 
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held that a water company, though a private corpora- 
tion, by virtue of the franchise granted it by the city of 
Omaha and its user of such franchise, became affected 
with a public use. The water company had the right to 
prescribe all such rules and regulations for its conven- 
ience and security as were reasonable and just, and to 
refuse to furnish water to any inhabitant who refused to 
comply with such reasonable rules and regulations. The 
court held that the rule with reference to discontinuing 
the water service was a proper regulation. See, also, 
Keystone Investment Co. v. Metropolitan Utilities Dis- 
trict, 113 Neb. 132, 202 N. W. 416, 37 A. L. R. 1507. 

We have heretofore set out section 18-503, R. S. 1943, 
and by the language of the section it will be noted that 
it affords two methods, one as provided for by ordinance 
enacted by the city, a rule and regulation that in the 
event the consumer fails to pay the water and sewerage 
bill the city may then discontinue the water service. 
The purpose of the last sentence of the above section of 
the statutes is to make plain that in addition to adop- 
tion by ordinance of rules and regulations for the collec- 
tion of the sewerage charges the city may sue the plain- 
tiff for the bill or certify it to become a lien against . 
the property. 

In Gericke v. City of Philadelphia, 353 Pa. 60, 44 A. 
2d 233, in construing an ordinance which provided that 
the user shall pay an annual charge based upon the water 
consumption of the property served as measured by the 
charges for water supplied for the then current calendar 
year, the Supreme Court of Pennsylvania upheld the 
validity of the ordinance which based the charges for 
use of the sewerage system on the amount of water 
metered to the premises. 

In Gatton v. City of Mansfield, 67 Ohio App. 210, 36 
N. E. 2d 306, the general code provided that sewer rental 
charges should constitute a lien upon the property served 
by the connection, and if not paid when due should be 
collected in the same manner as other city and village 
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taxes. The court said: ‘It is well settled that a munic- 
ipality may shut off water for the non-payment of a 
delinquent water bill.” 

In State v. City of Miami, 157 Fla. 726, 27 So. 2d 118, 
the court held: ‘The provision of Miami city ordinance 
for shutting off water furnished by city to premises of 
consumer failing to pay sewer service charges is not 
unconstitutional as depriving persons of property without 
due process of law, as water and sewer services are so 
interlocked that neither can be effective without the 
other.” 

In Dodd v. City of Atlanta, 154 Ga. 33, 113 S. E. 166, 
28 A. L. R. 465, the contention was made that if the city 
could, under certain circumstances, assess the cost of 
water connections against the property served and en- 
force the collection thereof by execution, levy, and sale, 
this remedy was exclusive and superseded the right of 
the city by a duly promulgated regulation to cut off the 
water supply until the charges for making the connec- 
tion were paid. The court said that if the city could 
proceed by assessment method, it could proceed by the 
method of shutting off the water supply, under a rule or 
regulation for that purpose. The right to coerce and 
enforce the payment of arrearages by cutting off the 
water is cumulative, and is not affected by the fact that 
the city may assess the cost of the connection against 
the property of the consumer, and collect the same by 
execution, levy, and sale, as in cases of assessments for 
street improvements. 

We are of the opinion that the sewer rental is based 
upon the amount of water used. The operation of the 
sewerage system is dependent upon the amount of water 
supplied, and the water and sewerage service may be 
rightfully considered as one transaction. The regulations 
adopted by the city ordinance that the water supply be 
shut off to residents delinquent in the payment of the 
water and sewerage charges to said city is not an un- 
reasonable regulation and is permitted under section 18- 
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503, R. S. 1943. In the instant case, for noncompliance 
with the ordinance to pay the water and sewerage bill 
the city would be warranted in discontinuing the water 
service to the plaintiff. 

While there is contention made on the part of the 
plaintiff that in enacting ordinances Nos. 2289 and 2290, 
the mayor and members of the council misrepresented 
the true situation, as also did the city attorney and as 
shown by newspaper clippings in evidence the purpose 
of which was to influence the taxpayer of the manner 
of thinking of the mayor and council and others con- 
nected with the project, we have examined this evidence 
and conclude that it is similar to that analyzed in the 
case of Inslee v. City of Bridgeport, 153 Neb. 559, 45 N. W. 
2d 590, and we find no coercion, fraud, or misrepresenta- 
tion sufficient to invalidate the issuance of the revenue 
bonds in question. 

The defendant city, by cross-appeal, predicates error 
on the part of the trial court in entering judgment against 
it for costs. We have heretofore set out the factual situa- 
tion in this respect. It is apparent the plaintiff in this 
action desired to test the validity of the ordinances 
regardless of the charges made by the city with respect 
to his property for water and sewerage services. — 

In Lamaster v. Elliott, 53 Neb. 424, 73.N. W. 925, this 
court held: “If the question of the liability of the re- 
spective parties to an action to pay costs therein is one 
which was directly considered and determined by the 
trial court, no motion in that court to retax costs is 
necessary to entitle a party to have a judgment against 
him for the costs or any part thereof reviewed in this 
court.” See, also, Burton v. State, 34 Neb. 125, 51 N. W. 
601; Hartford Fire Ins. Co. v. Corey, 53 Neb. 209, 73 
N. W. 674. 

In this trial de novo, as provided for in section 25-1925, 
R. R. S. 1943, from a review of the record we conclude | 
the trial court erred in assessing the costs against the 


defendant city. 
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For the reasons stated in this opinion, we find the 
action of the city officials to have been within their 
authority, and the judgment of the trial court is there- 
fore affirmed. With reference to the costs being taxed 
to the defendant city, we reverse the judgment of the 
trial court and direct that judgment be entered for the 
costs against the plaintiff in conformity with this opinion. 

AFFIRMED AS MODIFIED. 


VIOLET KRepcik, ADMINISTRATRIX OF THE ESTATE OF 
Cavin L. KREPCIK, DECEASED, APPELLEE, V. INTERSTATE 


TRANSIT LINES, A CORPORATION, APPELLANT. 
48 N. W. 2d 839 


Filed July 16, 1951. No. 32974. 


1. Negligence. If the defendant pleads that the plaintiff was 
guilty of contributory negligence the burden is upon him to prove 
that defense and this burden does not shift during the trial of 
the case. However, if the evidence adduced by the plaintiff 
tends to prove that issue the defendant is entitled to receive the 
benefit thereof and the court must instruct the jury to that 
effect. 

2. Trial. It is the duty of the trial court, without request, to in- 
struct the jury on each issue presented by the pleadings and 
supported by evidence. 

A litigant is entitled to have the jury instructed as to 
his theory of the case as shown by pleading and evidence, and 
a failure to do so is prejudicial error. 

4, Negligence: Trial. It is the duty of the trial court, without re- 
quest, to submit to and properly instruct the jury upon all the 
material issues presented by the pleadings and the evidence. 
This rule applies to the affirmative defense of contributory 
negligence. 


Where specific charges of contributory negli- 
gence are pleaded and supported by proof the instructions should 
submit those specific charges to the jury for its determination. 
To fail to do so, whether or not requested to do so, is error. 

6. Automobiles. The provision in section 89-7,108, R. S. Supp., 1949, 
that “No person shall drive a vehicle on a highway at a speed 
greater than is reasonable and prudent under the conditions 
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then existing” is the basic speed rule. Other provisions follow- 
ing in the section are specific speed restrictions based on the 
existence of the fact situation or situations mentioned in the 
act. 

Statutes. Words defined in a prior statute will be understood 
in the same sense in subsequent statutes unless the contrary 
appears. 

Automobiles: Municipal Corporations. The definition of “busi- 
ness district” in section 39-741, R. S. 1943, applies to the provi- 
sions of section 39-7,108, R. S. Supp., 1949. 

In determining whether or not an accident 
happened within a business district as defined in section 39-741, 
R. S. 1943, and as used in section 39-7,108, R. S. Supp., 1949, the 
occupied frontage on both sides of the highway. for three hundred 
feet or more traveled immediately before the accident by the 
vehicle involved is to be considered and land which is not occu- 
pied by buildings in use for business is not to be considered. 

: The restrictions set out in subsection (4) of 
section 39-7,108, R. S. Supp., 1949, are speed limitations upon the 
“prima facie lawful’ speeds fixed for a “business district,” a 
“residence district,” and “any highway outside of a city or 
village.” They place a “duty to decrease speed” below those 
prima facie lawful speeds when the conditions described exist. 
They prescribe conditions under which the “prima facie lawful” 
speeds are “unsafe” and “shall not be lawful.” 

Automobiles: Highways. Sections 39-746 and 39-748, R. S. 1943, 
are to be construed together. The “right half of the highway” 
as that term is used in section 39-746, R. S. 1948, means the right 
half of the main traveled portion of the highway available for. 
traffic. 


AppeaL from the district court for Lincoln County: 
Joun H. Kuns, Jupce. Reversed and remanded. 


C. B. Matthai, G. C. Holdrege, R. B. Hamer, and 


James G. McIntosh, for appellant. 


Beatty, Clarke, Murphy & Morgan, and William S. 


Padley, for appellee. 
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Heard before Smmmons, C. J., CARTER, YEAGER, CHAP- 
LL, WENKE, and Bos.auGu, JJ. 


Srmmons, C. J. 
This action was before this court in Krepcik v. Inter- 


state Transit Lines, 151 Neb. 663, 38 N. W. 2d 533; 152 
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Neb. 39, 40 N. W. 2d 252; and 153 Neb. 98, 43 N. W. 2d 
609. As a result of the trial here involved plaintiff 
secured a favorable jury’s verdict upon her first and 
second causes of action. Defendant filed a motion for 
judgment notwithstanding the verdict and, in the al- 
ternative, for a new trial. These motions were over- 
ruled and judgment was rendered on the verdict. De- 
fendant appeals. We reverse the judgment of the 
trial court and remand the cause. 

Defendant presents here errors in the giving and 
refusing to give instructions relating to its defense of 
contributory negligence, and assigns as error the refusal 
of the trial court to grant the alternative motion for a 
new trial. 

The factual situation generally is set out in the opin- 
ion in 152 Neb. 39, 40 N. W. 2d 252, and will not be 
repeated here, although it will be necessary to refer to 
the evidence as to particular matters in order to dis- 
pose of the questions here presented. We will refer 
to the above case as our former opinion. 

The defendant pleaded eight specifications of negli- 
gence of decedent. Seven of these are summarized in 
our former opinion. 

In instruction No. 3 the court advised the jury as to 
the specifications of negligence which the plaintiff was 
required to prove, and stated that if the jurors were 
satisfied by a preponderance of the evidence that the 
propositions stated were true, they should find for the 
plaintiff, unless prevented by rules next following. They 
were also instructed as to the conditions under which 
they should find for the defendant on those propositions. 

-In instruction No. 4 the court advised the jury that 
if it found the defendant negligent in some manner prox- 
imately causing injury to the person and property of 
decedent, it should next consider the affirmative de- . 
fense of contributory negligence, and that “The burden 
of proving contributory negligence is upon the defend- 
ant.” The court then set out its construction of material 
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allegations of defendant as to contributory negligence 
and advised the jury that if it found by a preponderance 
of the evidence that the propositions were true, the 
jury would find that the decedent was guilty of con- 
tributory negligence. The jury also was instructed as 
to the conditions under which it would find against the 
defendant upon its affirmative defense. 

In instruction No. 5 the court advised the jury that 
if it found that both decedent and defendant had been 
negligent in some manner proximately causing the 
injuries complained of, it should then compare the 
negligence and determine from the evidence the de- 
gree of negligence of each of the parties. The court 
instructed as to the rights of the parties. 

The defendant assigns the giving of instruction No. 
4 as error in several particulars. The first one is that 
the instruction did not advise the jury that the defend- 
ant was entitled to the benefit of evidence adduced for 
the plaintiff. 

We have recently stated the applicable rule as follows: 
“Tf the defendant pleads that the plaintiff was guilty 
of contributory negligence the burden is upon him to 
prove that defense and this burden does not shift dur- 
ing the trial of the case. However, if the evidence ad- 
duced by the plaintiff tends to prove that issue the de- 
fendant is entitled to receive the benefit thereof and 
the court must instruct the jury to that effect.” Mundy 
v. Davis, ante p. 423, 48 N. W. 2d 394. 

The better practice, of course, is that the instruction to 
that effect be included in the instruction on contribu- 
tory negligence. That it was not so included here is 
patent. We recognized, however, in the above deci- 
sion that if other instructions could reasonably be con- 
strued to properly advise the jury in that regard, it would 
be sufficient. 

We have referred to the language in instructions Nos. 
3 and 4 as to “preponderance of the evidence.” There 
‘was also in instruction No. 5 the statement that the 
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jury “will determine from the evidence.” In the instruc- 
tion with reference to the duty of the driver to obey 
stop signals there was a reference to considering “all 
of the evidence.” There are other references to “the 
evidence” in the instructions. 

Our attention is also called to the instruction on credi- 
bility of witnesses wherein the jury was told “It is your 
duty to carefully scrutinize and to dispassionately weigh 
the testimony of all the witnesses, giving to the sev- 
eral parts of the evidence such weight as in your judg- 
ment they should receive.” In connection with this in- 
struction our attention is called to City of Beatrice v. 
Forbes, 74 Neb. 125, 103 N. W. 1069, and to the statement 
therein that “It might perhaps have been better had the 
court said to the jury in plain terms that, in determin- 
ing whether the plaintiff below was guilty of contribu- 
tory negligence, they should take into consideration 
all the evidence before them upon that question, and that 
any evidence coming from the plaintiff or his witnesses 
in that respect should be considered together with that 
produced by the defendant. It can hardly be, however, 
that the jury were misled, as in its fourth instruction 
the court told them that, in determining the issues in 
the case, they should take into consideration the whole 
of the evidence and all the facts and circumstances 
proved on the trial, giving the several parts of the evi- 
dence such weight as they thought it entitled to.” 

The instruction above quoted relates to witnesses. 
The quoted language from the City of Beatrice case 
relates to issues in the case. The case is not controlling 
here. 

We think it patent that if these instructions are to 
be construed as meeting the requirements of the rule 
stated in the Mundy case, then it would in effect nullify 
the rule. It necessarily follows that the instructions given 
do not comply with the requirement of the rule as stated 
in the Mundy case. 

This requires a consideration of the evidence of plain- 
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tiff to determine whether or not it contains anything 
that tends to prove the issue of contributory negligence. 

In the former opinion in this case we held that the 
evidence of the speed of decedent’s truck was subject 
to a reasonable inference that speed contributed to the 
happening of the accident but pointed out that no wit- 
ness testified as to speed at the point of the collision 
and that no witness for plaintiff testified as to the speed 
at which decedent was traveling. In the instant case 
plaintiff's witnesses testified to a speed of 30 to 35 
miles an hour up to the time the collision happened. 
In addition to this there was plaintiff's evidence that 
the truck was loaded with cattle and over capacity, 
and under those circumstances a truck was more diffi- 
cult to control and required a more moderate rate of 
speed than a truck loaded with dead weight that would 
not shift from side to side. To this is also°to be added 
the evidence of skid marks. 

Consistent with our former opinion and without going 
into the evidence as to other specifications of contribu- 
tory negligence we hold that the plaintiff's evidence 
tended to prove the contributory negligence charge based 
-on excessive speed. It follows that the failure of the 
trial court to properly instruct on that matter was prej- 
udicial error. 

Defendant pleaded negligence on the part of decedent 
in driving “at a rate of speed greatly in excess of a 
speed which was reasonable and prudent under the con- 
ditions then existing and at a rate of speed greatly in 
excess of 20 miles per hour while within said business 
district, to-wit, at a rate of speed of 40 miles per hour 
or more.” 

The trial court in instruction No. 4 submitted the 
issue as “In driving said truck at a rate of speed un- 
reasonable under the circumstances then existing.” De- 
fendant contends that the trial court in so doing re- 
moved from the consideration of the jury the issue of 
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speed in excess of 20 miles an hour in a business dis- 
trict. 

The rules are: 

“It is the duty of the trial court, without request, to 
instruct the jury on each issue presented by the plead- 
ings and supported by evidence. 

“A litigant is entitled to have the jury instructed as . 
to his theory of the case as shown by pleading and evi- 
dence, and a failure to do so is prejudicial error.” Mc- 
Kain v. Platte Valley Public Power and Irrigation Dis- 
trict, 151 Neb. 497, 37 N. W. 2d 923. 

“It is the duty of the trial court, without request, to 
submit to and properly instruct the jury upon all the 
material issues presented by the pleadings and the 
evidence.’ Dunlap v. Welch, 152 Neb. 459, 41 N. W. 2d 
384. This rule applies to the affirmative defense of con- 
tributory negligence. Johnson v. Griepenstroh, 150 Neb. 
126, 33 N. W. 2d 549. 

“It is the uniform and proper practice in this state 
that where specific acts of negligence are charged and 
supported by the evidence, the trial court instructs 
as to the specific acts so alleged and supported. It neces- 
sarily follows that where specific charges of contribu- 
tory negligence are pleaded and supported by proof 
the instructions should submit those specific charges to 
the jury for its determination. Reece v. Jefferson 
Transp. Co. (Mo. App.), 160 S. W. 2d 789. To fail to 
do so, whether or not requested to do so, is error.” 
Krepcik v. Interstate Transit Lines, 153 Neb. 98, 43 N. W. 
2d 609. 

We have hereinbefore set out the evidence of plain- 
tiff that decedent’s truck was being operated at a speed 
of 30 to 35 miles an hour. Defendant offered a witness 
who fixed the speed of the truck at 40 to 45 miles an 
hour. 

' The evidence is that. on the north side of the highway 
looking west from the intersection there is a bank build- 
ing which runs west to an alley and houses a bank, a 
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liquor store, and a barber shop. Beyond that is a garage 
and other places of business, and then a residence with 
a lot of 25 or 30 feet fronting the highway, so that on 
the north side of the highway and in the block west of 
the intersection business places occupied 260 or 270 
feet. On the south side of the highway and west of the 
intersection is a park. East of the intersection and on 
the north side of the highway there are business places 
for one and one-half blocks. On the south side and east 
of the intersection is a small business building at the 
corner, then vacant lots, and farther on an oil tank. 

Section 39-741, R. S. 1943, is in part as follows: ‘“(10) 
‘Business district’ is the territory contiguous to a high- 
way when fifty percent or more of the frontage thereon 
for a distance of three hundred feet or more is occupied 
by buildings and used for business. (11) ‘Residence 
district’ is the territory contiguous to a highway not 
comprising a business district when the frontage on such 
highway for a distance of three hundred feet or more 
is mainly occupied by dwellings and buildings in use 
for business.” 

Section 39-7,108, R. S. Supp., 1949, provides in part: 
“(1) No person shall drive a vehicle on a highway at 
a speed greater than is reasonable and prudent under 
the conditions then existing. (2) No person shall drive 
a vehicle in any residence district within any city or 
village at a speed greater than twenty-five miles per 
hour unless, by the ordinance of such city or village, 
a greater rate of speed is specifically permitted. (3) 
The following speeds shall be prima facie lawful, but in 
any case when such speed would be unsafe, they shall not 
be lawful: (a) Twenty miles per hour in any business 
district; (b) twenty-five miles per hour in any residence 
district; * * *.” 

It is defendant’s contention that this accident occurred 
in a business district as defined by the statute; that the 
speed of decedent’s truck was in excess of the limits of 
the statute; and that the trial court erred to defendant’s 


Vou. 154] JANUARY TERM, 1951 679 


Krepcik v. Interstate Transit Lines 


prejudice in failing to submit that issue to the jury. 

The provision in section 39-7,108, R. S. Supp., 1949, 
that “No person shall drive a vehicle on a highway at 
a speed greater than is reasonable and prudent under 
the conditions then existing” is the basic speed rule. 
Other provisions following in the section are specific 
speed restrictions based on the existence of the fact 
situation or situations mentioned in the act. Folken v. 
Petersen, 140 Neb. 800, 1 N. W. 2d 916; Tews v. Bam- 
rick, 148 Neb. 59, 26 N. W. 2d 499; Hamblen v. Steckley, 
148 Neb. 283, 27 N. W. 2d 178. 

Section 39-741, R. S. 1943, begins: “The following 
words and phrases when used in sections 39-741 to 39- 
799 shall for the purpose of said sections have the 
meanings respectively ascribed to them in this section, 
except in those instances where the context clearly 
indicates a different meaning * * *.” Plaintiff contends 
that the statutory definition of business district, there- 
fore, does not apply to section 39-7,108, R. S. Supp., 
1949. 
Section 39-741, R. S. 1943, was originally section 1 of 
Chapter 110, Laws 1931, page 304. That act in sec- 
tion 4 (b) contained provisions for lawful speeds and 
became section 39-1135, C. S. Supp., 1933. This section 
was repealed. In 1935, section 4 as to lawful speeds 
was enacted in lieu of section 39-1135, C. S. Supp., 1933. 
Laws 1935, c. 134, § 4, p. 486, § 12, p. 490. This be- 
came section 39-11,101, C. S. Supp., 1937. This was 
amended in 1939. Laws 1939, c. 47, § 2, p. 209. It be- 
came section 39-11,101, C. S. Supp., 1941, and section 
39-7,108, R. S. 1943. This in turn was amended in 1945. 
Laws 1945, c. 93, p. 315. It became section 39-7,108, 
R. S. Supp., 1949. 

The provision in section 39-741, R. S. 1943, referring 
to sections 39-741 to 39-799 was put in the Revised 
Statutes of 1943 to identify the remaining sections of 
the original act of 1931 in lieu of the words “this act.” 
This does not alter the fact that section 39-7,108, R. S. 
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Supp., 1949, is in effect an amendment of the 1931 act. 
Words defined in a prior statute will be understood in 
the same sense in subsequent statutes unless the con- 
trary appears. Purtell v. Philadelphia and Reading 
Coal and Iron Co., 256 Ill. 110, 99 N. E. 899, Ann. Cas. 
1913E 335. It necessarily follows that the definitions in 
the original act apply to the amendatory sections. There 
appears no legislative intent to the contrary. The 
definition, then, of “business district” in section 39-741, 
R. S. 1943, applies to the provisions of section 39-7,108, 
R. S. Supp., 1949. 

This brings us down to this question. Was the de- 
ceased driving in a business district, as defined by the 
statute, when this accident occurred? 

The definition in our statute is substantially that 
of the Uniform Code. 11 U. L. A., Motor Vehicle Acts, 
§ 1, p. 10. 

It does not appear that we have determined the req- 
uisite fact situation that makes the provision operative. 
Other courts have considered the matter. We are to 
so construe the act as to make uniform the law of those 
states which have enacted similar legislation. Bainter 
v. Appel, 124 Neb. 40, 245 N. W. 16; Behrens v. State, 
140 Neb. 671, 1 N. W. 2d 289. From the decisions of 
other states we arrive at the applicable rule. In de- 
termining whether or not an accident happened within 
a business district as defined in section 39-741, R. S. 
1943, and as used in section 39-7,108, R. S. Supp., 1949, 
the occupied frontage on both sides of the highway for 
three hundred feet or more traveled immediately be- 
fore the accident by the vehicle involved is to be con- 
sidered and land which is not occupied by buildings 
in use for business is not to be considered. McGill v. 
Baumgart, 233 Wis. 86, 288 N. W. 799; Mitchell v. 
Melts, 220 N. C. 793, 18 S. E. 2d 406; Utility Trailer 
Works v. Phillips, 249 Ala. 61, 29 So. 2d 289. 

We do not determine the sufficiency of the evidence 
to show that the buildings were “in use for business,” 
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but rather determine that the frontage occupied is not 
shown to meet the requirements of the statute. The 
evidence here does not bring the place of the accident 
within a business district under the statute. The re- 
quired density of buildings is not shown. It follows 
that the trial court did not err in refusing to submit 
the business district speed issue to the jury. 

This holding disposes of other assignments of error 
based on the premise that the accident occurred while 
decedent was driving in a business district. 

The defendant further pleaded negligence of the de- 
cedent in failing to keep a proper lookout for vehicles 
entering said intersection from the north, and for the 
purpose of keeping his truck confined to its proper 
lane of traffic; in failing to turn or direct his truck 
to the south when by so doing the collision could have 
been avoided; and in failing to stop the truck when by 
so doing the collision could have been avoided. In our 
former opinion we held that these charges presented 
questions for determination by a jury. It is not con- 
tended otherwise here. The question here presented is 
as to the adequacy of the instructions given in sub- 
mitting those issues to the jury. 

As to the defense of negligence, other than speed, 
above discussed, the court submitted the contentions 
of negligence as follows: 

“(b) In driving said truck negligently upon the north 
half of said highway. 

“(c) In driving said truck into the intersection with- 
out using due care to observe the approach of defend- 
ant’s bus. 

“(d) In failing to exercise reasonable control in the 
operation of said truck so as to avoid colliding with de- 
fendant’s bus.” 

We have hereinbefore pointed out the rule that where 
specific charges of contributory negligence are pleaded 
and supported by proof, the instructions should sub- 
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mit those specific charges to the jury for its determina- 
tion and that to fail to do so is error. 

Here there were specific charges of negligence pleaded. 
Here the trial court did not directly or in effect sub- 
mit the specific charges to the jury. The failure to do 
SO was error. 

The trial court in instruction No. 6 quoted the pro- 
visions of section 39-7,108, R. S. Supp., 1949, herein- 
before set out. Subsection (3) of this section sets out 
what shall be a “prima facie lawful” speed in a busi- 
ness district and a residence district as defined in the 
act. Subsection (4) of the section is: ‘The fact that 
the speed of a vehicle is lower than the foregoing prima 
facie limits shall not relieve the driver from the duty to 
decrease speed when approaching and crossing an in- 
tersection, * * * or when special hazards exist with re- 
spect to pedestrians or other traffic * * * and speed 
shall be decreased as may be necessary to avoid col- 
liding with any person, vehicle or other conveyance 
on or entering the highway in compliance with legal 
requirements and the duty of all persons to use due 
care * * *,” 

The defendant contends that the failure to submit 
these additional restrictions to the jury was prejudicial 
error. Defendant relies upon our holding in Hamblen 
v. Steckley, supra, that “An instruction reciting the 
provisions of statutes regulating and controlling the. 
speed of motor vehicles should include therein all the 
material applicable statutory limitations and qualifica- 
tions to enable the jury to observe and understand 
the duty of drivers at the time and place in question.” 

The plaintiff contends there is no evidence that de- 
cedent was going less than 20 miles an hour and hence 
the provision is not applicable. The restrictions set 
out in subsection (4) of section 39-7,108, R. S. Supp., 
1949, are speed limitations upon the “prima facie law- 
ful’ speeds fixed for a “business district,” a “residence 
district,” and “any highway outside of a city or village.” 


Vou. 154] JANUARY TERM, 1951 683 


Krepcik v. Interstate Transit Lines 


They place a “duty to decrease speed” below those 
prima facie lawful speeds when the conditions described 
exist. They prescribe conditions under which the 
“prima facie lawful” speeds are “unsafe” and “shall not 
be lawful.” 

The facts here do not make operative the specific 
prima facie lawful speed provisions. The basic speed 
provision applies. The trial court was not required 
to instruct on the specific provisions here considered. 
The assigned error is not sustained. 

Defendant pleaded negligence of the decedent in 
failing to confine the course of the truck to the south 
half of the traveled portion of the highway, in failing 
to yield the north half of the traveled portion of the 
highway to defendant’s bus, and in failing to keep the 
truck on the south half of the traveled portion of the 
highway while proceeding into the intersection. 

The statutes provide: 

“Upon all highways of sufficient width, except upon 
one-way streets, the driver of a vehicle shall drive the 
same upon the right half of the highway and shall drive 
a slow moving vehicle as closely as possible to the right- 
hand edge or curb of such highway, unless it is im- 
practicable to travel on such side of the highway and 
except when overtaking and passing another vehicle, 
subject to the limitations applicable in overtaking and 
passing set forth in section 39-748.” § 39-746, R. S. 1943. 

“In crossing an intersection of highways or the in- 
tersection of a highway by a railroad right-of-way, the 
driver of a vehicle shall at all times cause such ve- 
hicle to travel on the right half of the highway unless 
such right half is obstructed or impassable.” § 39-747, 
R. S. 1943. 

“Drivers of vehicles proceeding in opposite directions 
shall pass each other to the right, each giving to the 
other at least one half of the main traveled portion of 
the roadway as nearly as possible.” § 39-748, R. S. 1943. 

In submitting the matter to the jury the trial court 
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copied into the instructions that part of section 39-746, 
R. S. 1943, omitting “subject to the limitations applica- 
ble in overtaking and passing set forth in section 39- 
748.” No direct reference was made to sections 39- 
747 and 39-748, R. S. 1943. It is to be noted that sec- 
tions 39-746 and 39-747, R. S. 1943, refer to “the right 
half of the highway” and section 39-748, R. S. 1943, refers 
to the “main traveled portion” of the highway. 

The Supreme Court of Arizona in construing statutes 
comparable to sections 39-746 and 39-748, R. S. 1943, 
held that the sections should be construed together and 
that the “right half of the highway” means the right 
half of the main traveled portion of the highway as it 
exists at the time, i. e., the right half of that portion of 
the highway available for traffic, and that such con- 
stituted a simple, easily understandable, and at all times 
workable rule for motorists to follow. Dixon v. Alabam 
Freight Co., 57 Ariz. 173, 112 P. 2d 584, followed in 
Patton v. Kirkman, 109 Utah 487, 167 P. 2d 282. We 
adopt that construction as applicable to our statute. 

Defendant’s contention is that by quoting section 39- 
746, R. S. 1943, and not quoting section 39-748, R. S. 
1943, the court put undue emphasis upon the “right 
half of the highway” provision and did not advise the 
jury of the statute requiring the yielding of one-half 
of the “main traveled portion.” Strictly speaking sec- 
tion 39-748, R. S. 1948, does not apply to the fact situa- 
tion here, for it relates to vehicles “proceeding in oppo- 
site directions.” However, we do not rest the answer to 
this contention on that basis. Defendant contends that 
the trial court instructed that it was the duty of a 
driver to drive upon the right half of the highway and 
that this did not cover a duty to remain to the right 
of the center of the traveled portion of the highway. 
We see no merit to that contention. 

The trial court in its instruction did not limit it to 
the use of the words “right half of the highway.” The 
court further said: “Such half is determined after as- 
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certaining the total width of such highway which is then 
open and available for the use of vehicles and dividing 
such width by two.” We think the instruction is in 
substantial accord with the two sections of the statute 
when construed together. The assignment is not sus- 
tained. 

For the reasons given herein the judgment of the dis- 
trict court is reversed and the cause is remanded. 

REVERSED AND REMANDED. 
MEssMmorE, J., participating on briefs. 
CHAPPELL, J., dissents. 


Don P. HARRINGTON ET AL., APPELLANTS, Vv. Haze, M. 


GRIESER ET AL., APPELLEES, 
48 N. W. 2d 753 


Filed July 16, 1951. No. 32976. 


“1. Divorce. Jurisdiction of the court in matters relating to divorce 
and alimony is given by the statute and every power exercised 

- by the court with reference thereto must look for its source in 
the statute or it does not exist. ' 

2. Courts. Courts of general jurisdiction have the inherent power 
to do all things necessary for the proper administration of jus- 
tice and equity within the scope of their jurisdiction. 

8. Statutes. It is a general principle of interpretation that the 
mention of one thing implies the exclusion of another; expressio 
unius est exclusio alterius. Under this principle the enumeration 
of certain powers implies the exclusion of all others not fairly 
incident to those enumerated and an affirmative description of 
cases in which certain powers may be exercised implies a nega- 
tive on the exercise of such powers in other cases. 


APPEAL from the district court for Lancaster County: 
Joun L. Potk, Jupce. Affirmed. 


Chambers, Holland & Groth, Hymen Rosenberg, and 
Roy F. Gilkeson, for appellants. 


Paul W. White, Frederick Wagener, Herbert Ronin, 
and William Schaumberg, for appellees. 
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Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuUGH, JJ. 


WENKE, J. 

Don P. Harrington, Jane F. Harrington, and Union 
Loan and Savings Association, a corporation, brought 
this action in the district court for Lancaster County 
against Hazel M. Grieser and Myles Holloway, sheriff of 
Lancaster County. The purpose of the action is to per- 
manently enjoin the defendants from selling or causing 
to be sold Lot 5, Block 3, Capital View Addition to Lin- 
coln pursuant to an execution which the sheriff has levied 
thereon. The defendants separately demurred to plain- 
tiff’s petition on the ground that it failed to state a cause 
of action. These demurrers were sustained as to the 
Harringtons and their action dismissed but overruled as 
to the Union Loan and Savings Association. The Har- 
ringtons filed a motion for new trial and from the 
overruling thereof have perfected this appeal. 

The defendants have not cross-appealed from the 
overruling of their demurrer to the Union Loan and Sav- 
ings. Association’s cause of action. Consequently no 
question is here presented as to its rights under and by 
virtue of its mortgage dated October 1, 1946, or as to 
any rights it may have by subrogation for such of the 
moneys advanced under its mortgage that were paid to 
the Lutheran Mutual Life Insurance Company to satisfy 
its prior mortgage on these premises dated April 7, 1945. 

Merle Karnopp, now sheriff of Lancaster County, has 
been substituted as defendant and appellee in place of 
Myles Holloway. 

The pleadings present the following factual situation: 
Hazel M. Grieser filed her petition in the district court 
for Lancaster County on September 25, 1945, seeking a 

‘divorce from her husband, Leonard F. Grieser. Decree 
was rendered therein on November 1, 1945, granting 
her a divorce and awarding her the custody of the parties’ 
two minor children. The decree also ordered him to pay 
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her alimony and child support in accordance with an 
agreement which the parties had entered into on Sep- 
tember 20, 1945, which agreement the court had ap- 
proved. This agreement provided that commencing on 
September 15, 1945, the defendant should pay plaintiff 
each month, until such time as she remarries the sum 
of $90 as alimony, and $60 a month for the support and 
education of the two children. The decree entered judg- 
ment against defendant for these payments. 

The Griesers, at the time this decree was rendered, 
owned property located at 1035 South Thirty-first Street 
in Lincoln. This is the same property now levied on 
and sought to be sold. By the agreement of the Griesers 
this was to be the property of Leonard F. Grieser and 
Hazel M. Grieser was to give him a quitclaim deed 
thereto. This she did by a quitclaim deed dated Novem- 
ber 1, 1945. 

On August 1, 1946, at a subsequent term of the court, 
Leonard F. Grieser made an application in the divorce 
action to have the decree entered therein so modified 
that the property which he had received under the terms 
of the settlement agreement of September 20, 1945, would 
be released from the lien of these monthly payments 
of alimony and child support. Therein he alleged, as 
the basis therefor, that it was understood between the 
parties that he was to get the property free of liens. 

By stipulation dated August 7, 1946, Hazel M. Grieser 
agreed to the court’s modifying its decree of November 
1, 1945, so the payments due thereunder for alimony and 
child support would not be a lien upon the property 
received by Leonard F. Grieser pursuant to their settle- 
ment agreement but that the amount of the payments 
should not be changed. Based on this stipulation the 
court, on August 8, 1946, entered an order modifying 
its decree of November 1, 1945. The modification made 
provided that the alimony and child support payments 
should not be a lien on this property. 

On September 20, 1946, for a valuable consideration, 
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Leonard F. Grieser and his then wife, Florence E., con- 
veyed this property to the Harringtons as joint tenants. 
The Harringtons, in buying the property, relied on the 
August 8, 1946, order of the court modifying its decree 
of November 1, 1945, releasing this property from the 
liens of the alimony and child support payments. 

On December 1, 1949, Hazel M. Grieser caused an ex- 
ecution to be issued for the unpaid installments of ali- 
mony and child support under the decree of November 
1, 1945. This execution directed the sheriff of Lancas- 
ter County to levy on this property to satisfy the un- 
paid installments in the sum of $5,272 which had be- 
come delinquent since December 1946. This the sheriff 
did and, pursuant to the levy, advertised the property 
for sale on January 17, 1950, at 2 p.m. It is this execu- 
tion and sale which the appellants seek to enjoin. 

The question raised is, did the district court have 
the power to enter the order of August 8, 1946, releasing 
this property from the liens of these future alimony and 
child support payments? 

That these future payments of alimony and child sup- 
port were liens on this property by reason of the decree 
of November 1, 1945, is firmly established by the hold- 
ings of this court. See, Wharton v. Jackson, 107 Neb. 
288, 185 N. W. 428; Lynch v. Rohan, 116 Neb. 820, 219 
N. W. 239; McCord v. McCord, 128 Neb. 230, 258 N. W. 
474. 

Divorce and its incidents are matters of public con- 
cern over which the Legislature has authority. What 
policies to adopt concerning its regulation are for it to 
decide and are not for the courts. 

In this respect we have said of our power in that. 
regard as follows: “Jurisdiction of the court in mat- 
ters relating to divorce and alimony is given by the 
statute, and every power exercised by the court with 
reference thereto must look for its source in the stat- 
ute, or it does not exist.” Cizek v. Cizek, on rehearing, 
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69 Neb. 800, 99 N. W. 28. See, also, Wharton v. Jack- 
son, supra. 

As stated in Cizek v. Cizek, supra: “We proceed, 
therefore, in the examination of the question presented 
upon the assumption that the court’s power to do what 
it did under the pleadings in this case must find justifi- 
cation in the statute or it can not be sustained.” 

To the extent of the power granted the following 
principle is applicable: ‘Courts of general jurisdiction 
have the inherent power to do all things necessary for 
the proper administration of justice and equity within the 
scope of their jurisdiction. See, Wassung v. Wassung, 
136 Neb. 440, 286 N. W. 340; Lippincott v. Lippincott, 
supra.” Miller v. Miller, 153 Neb. 890, 46 N. W. 2d 618. 

For many years after the Legislature established that 
alimony and child support payments, including future 
payments, should be liens it made no provision respect- 
ing the court’s authority to release or in any way change 
the priority thereof. Then, in 1935, the Legislature pro- 
vided if certain conditions were found to exist, none of 
which were here found to exist as the basis for the 
court’s order of August 8, 1946, that then the court 
would have authority to enter an order respecting the 
priority thereof or to subordinate it to the lien of a 
mortgage, the proceeds of which are to be used solely 
for the specific purposes as therein set forth. Laws 1935, 
c. 94, p. 316, now section 42-324, R. S. 1943. The Legis- 
lature during its 1951 session broadened the court’s au- 
thority in this respect with reference to child support. 
See L. B. 299, appearing as Laws 1951, c. 125. 

Applicable here, under this situation, is the following 
principle: “It is a general principle of interpretation 
that the mention of one thing implies the exclusion of 
another; expressio unius est exclusio alterius. Under 
this principle, it has been held that the enumeration 
of certain powers implies the exclusion of all others not 
fairly incidental to those enumerated, and that an af- 
firmative description of cases in which certain powers 
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may be exercised implies a negative on the exercise 
of such powers in other cases.” 50 Am. Jur., Statutes, 
§ 429, p. 450. See, Michigan Wolverine Student Co- 
Operative, Inc. v. Wm. Goodyear & Co., 314 Mich. 590, 
22 N. W. 2d 884; Van Eaton v. Town of Sidney, 211 Iowa 
986, 231 N. W. 475, 71 A. L. R. 820. 

So tested we find that the court was without au- 
thority and did not have the power to enter the decree 
of August 8, 1946, insofar as it therein attempted to 
release this property from the lien for future payments 
of alimony and child support as ordered by the decree 
of November 1, 1945, and that its order doing so was 
void. See Cizek v. Cizek, supra. 

In view thereof we find the order of the trial court 
sustaining the separate demurrers of the appellees to 
be correct and we affirm its order dismissing the ap- 
pellants’ action. 

AFFIRMED. 


In Re ESTATE OF SARAH ELIZABETH COONS, DECEASED. 
LuLu C. Moore, APPELLEE, Vv. WILLIAM BryAN Moore 


ET AL., APPELLANTS. 
48 N. W. 2d 778 


Filed July 16, 1951. No. 32984. 


1. Wills. It is the duty of a proponent in a will contest, in the first 
instance, to prove the execution of the will and the mental 
capacity of the testator by evidence sufficient to make a prima 
facie case. 

The evidence of the attesting witnesses to a will, who 
are available, is indispensable to the proving of a will where 
such will is contested. 

8. Wills: Witnesses. Communications made to an attorney by his 
client, in the absence of a proper waiver, are inadmissible in a 
contested probate proceeding to establish the mental capacity of 
the client to make the will. 

An attorney who drafted a will, and was pres- 

ent at the time of its execution, is competent to testify to factual 
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matters concerning its execution, such matters not being privi- 
leged communications within the meaning of sections 25-1201 
and 25-1206, R. R. S. 1943. 

5. Wills. The personal representative of a testator has no author- 
ity to waive for such testator the privilege provided by section 
25-1201, R. R. S. 1943. 

6. Trial. A motion for a directed verdict, although joined in by all 
parties to an action, made pursuant to section 25-1315.01, R. R. S. 
1948, raises only questions of law and does not constitute a 
waiver of a jury trial. 

Whether a judgment will be directed or a new trial 

granted under the provisions of section 25-1315.02, R. R. S. 

1943, involves a judicial discretion based upon the record. The 

purpose of the act is to serve the ends of justice and not to defeat 

them. 


APPEAL from the district court for Nemaha County: 
VircIL FaLLoon, JupGE. Reversed and remanded. 


Ferneau & Kiechel, and Dwight Griffiths, for appel- 
lants. 


John P. McKnight and John C. Mullen, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOoSLAuGH, JJ. 


CARTER, J. 

This is an appeal in a will contest in which the trial 
court directed a verdict for the proponent. The con- 
testants appeal. 

On October 8, 1942, Sarah Elizabeth Coons executed 
her last will and testament. The attesting witnesses 
were Bess M. Kay and Mrs. Lee Pyles. The only other 
person present at the time of the execution of the will 
was Ernest F. Armstrong, the attorney who drafted the 
will at the request of Mrs. Coons. The testatrix died 
on January 19, 1950. Thereafter Edward E. Moore, a 
brother of Sarah Elizabeth Coons and the chief benefi- 
ciary under the will, offered the will for probate. The 
will was admitted to probate in the county court of 
Nemaha County and Edward E. Moore was appointed 
executor of the estate of Sarah Elizabeth Coons. On 
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May 2, 1950, Edward E. Moore died and Lulu C. Moore, 
his widow, became the administratrix with will an- 
nexed of the estate of Sarah Elizabeth Coons as suc- 
cessor to Edward E. Moore, deceased, and now stands 
as the proponent of the will of Sarah Elizabeth Coons. 

The petition for the probate of the will of Sarah Eliza- 
beth Coons was in the usual form and alleged, among 
other things, that the heirs at law of the testatrix were 
Clara Peabody, a sister; Frank Moore, a brother; Ed- 
ward E. Moore, a brother; Vern McIninch, a nephew, the 
son and only surviving heir at law of a deceased sister, 
Miranda McIninch; and Ben Moore, Claude Moore, Bryan 
Moore, Howard Moore, Helen Handley, May Argabright, 
and Raymond Moore, nephews and nieces, and the heirs 
at law of William Moore, a deceased brother of Sarah 
Elizabeth Coons. Objections to the probate of the will 
were filed alleging that the will of Sarah Elizabeth 
Coons was not executed in the manner and form re- 
quired by law; that Sarah Elizabeth Coons did not have 
the mental capacity to make a will at the time she pur- 
ported to execute it; and that the purported will was the 
result of undue influence on the part of Edward E. 
Moore and others not known to the objectors. 

The proponent of the will in making a prima facie 
case produced the evidence of Bess M. Kay, one of the 
attesting witnesses, and Ernest F. Armstrong, the at- 
torney who drafted the will. It is the contention of the 
objectors that the proponent of a will must, when ob- 
jections have been filed to the probate of the will, pro- 
duce all of the attesting witnesses to the will or show 
their unavailability in the manner prescribed by sections 
30-219 and 30-219.01, R. R. S. 1943. It is further con- 
tended that the testimony of the witness Armstrong, 
the attorney who drafted the will, is privileged, and, upon 
objection, incompetent for that reason. At the close 
of proponent’s evidence in chief the objectors moved for 
a directed verdict for the foregoing reasons. We shall 
first determine the correctness of the ruling of the 
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trial court in denying the motion for a directed verdict. 

The general rule in this state is that the burden is 
upon the proponent of a will to prove not only the 
execution of the will but the capacity of the testator to 
make it as well. In Seebrock v. Fedawa, 30 Neb. 424, 
46 N. W. 650, the rule was announced as follows: “It is 
the duty of the proponent in the first instance to offer 
sufficient testimony of the capacity of the testator to. 
make out a prima facie case. The contestant will then 
introduce his proof to show the invalidity of the will; 
after which the proponent may introduce further testi- 
mony to sustain the will, as well as rebutting testimony. 
During the entire trial the burden of proof remains with 
the proponent. Unless the sanity of the testator be 
established by a preponderance of the testimony, the 
will cannot be admitted to probate and record.” See, 
also, In re Estate of Renter, 148 Neb. 776, 29 N. W. 2d 
466; In re Estate of Hunter, 151 Neb. 704, 39 N. W. 2d 
418. The question here presented is whether or not pro- 
ponent made a prima facie case in the first instance. 

The record shows that only one of the two attesting 
witnesses was called to testify to the compliance with 
the statutory requirements for a valid testamentary 
disposition of property by will. Proponent produced 
no evidence of the unavailability of the second attesting 
witness, Mrs. Lee Pyles. After the motion of’ contestants 
for a directed verdict was overruled, Mrs. Lee Pyles 
was called as a witness for the contestants. She was 
therefore available to the proponent so far as the record 
shows. Was she an indispensable witness for the pro- 
ponent in making a prima facie case? 

In this respect we point out the provisions of section 
30-218, R. R. S. 1943: “If no person shall appear to con- 
test the probate of a will at the time appointed for 
that purpose, the court may, in its discretion, grant 
probate thereof on the testimony of one of the subscrib- 
ing witnesses only, if such a witness shall testify that 
such will was executed in all the particulars as re- 
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quired in section 30-204, and that the testator was of 
sound mind at the time of the execution thereof.” We 
point out that this section authorizes the court to grant 
probate of a will on the testimony of one attesting wit- 
ness only where no person appears to contest the will. 
The inference is strong that in case of a contest the testi- 
mony of all of the attesting witnesses is indispensable to 
the granting of probate of a will when they are avail- 
able. Where none of the attesting witnesses resides in 
the state at the time appointed for proving a will, the 
court is authorized to admit the testimony of other 
witnesses to prove the sanity of the testator and the 
execution of the will. § 30-219, R. R. S. 1943. Where 
witnesses to the will are unavailable because they are 
serving in or are present with the armed forces of the 
United States, are in service as merchant seamen, are 
dead, or are mentally or physically incapable of testify- 
ing, the court is authorized to admit a will to probate 
upon the testimony of two or more credible disinter- 
ested witnesses to the effect that the signature to the 
will is in the handwriting of the person whose will it 
purports to be, or upon other sufficient proof of such 
handwriting. § 30-219.01, R. R. S. 1943. The foregoing 
statutory exceptions are not shown to have any appli- 
cation to the case at bar. 

The manner of disposing of property by will is pre- 
scribed by statute. The formalities provided by statute 
for executing and proving a will must be followed to 
give validity to the purported will. We think the appli- 
cable statutes require, in making a prima facie case, 
that the evidence of the attesting witnesses is indispensa- 
ble to the proving of a will except where such witnesses 
are unavailable. 

In Gillis v. Gillis, 96 Ga. 1, 23 S. E. 107, 51 Am. S. 
R. 121, 30 L. R. A. 143, the court said: “It is well 
settled that the subscribing witnesses to a will must, if 
practicable, be called and examined; but the fate of a 
will does not depend entirely upon their testimony. 
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Upon the trial of an application to prove a will in solemn 
form, they are, all of them, unless accounted for, indis- 
pensably necessary witnesses; but the testimony, even 
as to the factum of execution, is not confined to them. 
The fact to be established is the proper execution of the 
will. If that is proved by competent testimony, it is 
sufficient, no matter from what quarter the testimony 
comes, provided the attesting witnesses are among those 
who bear testimony, or their absence is explained. The 
inquiry, as in other cases, is whether, taking all the testi- 
mony together, the fact is duly established. It is not 
required that any one or more of the essential facts 
should be proved by all, or any number, of the attesting 
witnesses. The right is simply to have the attesting 
witnesses examined, no matter what their testimony 
may be. The law does not allow proof of the valid execu- 
tion and attestation of a will to be defeated at the time 
of probate by the failure of the memory on the part of 
any of the subscribing witnesses.” See Annotation II 
b, 68 A. L. R. 1200; 57 Am. Jur., Wills, § 903, p. 595; 
German Evangelical Bethel Church v. Reith, 327 Mo. . 
1098, 39 S. W. 2d 1057, 76 A. L. R. 604. The rule is that 
a proponent is required to present all attesting witnesses 
if their testimony is available, otherwise a prima facie 
case is not made. Consequently it was error on the 
part of the trial court to overrule contestants’ motion 
for a directed verdict when. proponent failed to pre- 
sent an attesting witness to the will, not shown to be 
unavailable as provided in sections 30-219 and 30-219.01, 
R. R. S. 1943. 

The contestants assert that it was error for the trial 
court to permit the attorney who drafted the will, and 
who was present at the time of its execution, to testify 
to the mental capacity of the testatrix. The claim that 
such evidence is privileged is based on section 25-1206, 
R. R. S. 1943, which provides: “No practicing attorney, 
counselor, physician, surgeon, minister of the gospel or 
priest of any denomination, shall be allowed in giving 
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testimony to disclose any confidential communication, 
properly entrusted to him in his professional capacity, 
and necessary and proper to enable him to discharge the 
functions of his office according to the usual course of 
practice or discipline.” 

This court has determined the question. It was 
held in the case of In re Estate of Bayer, 116 Neb. 670, 
218 N. W. 746, that section 8835, Comp. St. 1922,.now 
section 25-1201, R. R. S. 19438, is applicable and con- 
trolling and renders communications made to an attorney 
by his client, in the absence of a proper waiver, inad- 
missible in a contested probate proceeding to establish 
the competency of such client in a contest. between lega- 
tees and devisees on the one hand and the legal heirs 
on the other, even though the will was not drafted by 
him. In other words, an attorney may not testify 
to any communication arising from his relationship with 
the testator as attorney and client. The authorities are 
fully discussed in the Bayer case and we think it arrives 
at a correct conclusion, to which we adhere. Our con- 
clusion necessarily is that an attorney who drafted the 
will of a testator is an incompetent witness, upon ob- 
jection, to testify to any communication pertaining to 
the mental competency of the testator which arises out - 
of his relationship with the testator as attorney and 
client. The proponent relies upon Brown v. Brown, 
77 Neb. 125, 108 N. W. 180; Lennox v. Anderson, 140 
Neb. 748, 1 N. W. 2d 912; and Elliott v. Elliott, 3 Neb. 
(Unoff.) 832, 92 N. W. 1006. These are cases where the 
testator waived the privilege by requesting the attorney 
to attest the will as a subscribing witness. They do not 
sustain the right of an attorney who drafted the will of 
the testator, in the absence of a waiver, to testify to 
the mental competency of the testator at the time of the 
execution of the will. 

Proponent contends that the personal representative 
waived the privilege by calling, as a witness, the at-_ 
torney who drafted the will. This contention was also 
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determined in the case of In re Estate of Bayer, supra, 
wherein it was held the personal representative of a tes- 
tatrix could not waive the privilege for her. Briefly 
stated, the holding of the Bayer case is that after the 
amendment of section 8835, Comp. St. 1922, now section 
25-1201, R. R. S. 1943, the right to waive the privilege 
was limited by the following language: “The following 
persons shall be incompetent to testify: * * ™ an at- 
torney concerning any communication made to him by 
his client in that relation or his advice thereon, with- 
out the client’s consent in open court or in writing pro- 
duced in court.” Consequently, a waiver of the privi- 
lege is not available without the client’s consent in © 
open court or by a writing produced in court. Cases 
adopted since this statutory change was made which 
do not take cognizance thereof are not controlling prec- 
edents in determining the matter presented. Among 
the cases in this class are Parker v. Parker, 78 Neb. 535, 
111 N. W. 119, and In re Estate of Gray, 88 Neb. 835, 
130 N. W. 746, 33 L. R. A. N.S. 319, Ann. Cas. 1912B 
1037. We think the trial court erred in overruling the 
objections of contestants to the testimony of the attor- 
ney who drafted the will for testatrix, bearing upon 
her mental competency, for the reason that such testi- 
mony was privileged, in that it grew out of the relation- 
ship of attorney and client, and had not been waived in 
the manner authorized by the statute. 

It is urged also that the attorney was an incompetent 
witness to establish the legal requirements for the execu- 
tion of the will. We do not think that the testimony of 
the attorney who drafted the will, concerning the formal 
requirements of its execution, is a confidential com- 
munication within the meaning of section 25-1206, R. 
R. S. 1943, or within the prohibition of section 25-1201, 
R. R. S. 1943. The word “communication” is used to 
denote the fact that one person has brought an idea 
to the perception of another. Testimony of the me- 
chanics followed in executing the will are not within 
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such definition. Factual matters concerning the execu- 
tion of the will, not gleaned from communications by 
the testator, are not privileged and constitute competent 
evidence concerning which an attorney present at the 
execution of the will may properly testify. 

We deem it necessary to discuss the effect of section 
25-1315.01, R. R. S. 1943, to avoid the possibility of 
error upon a retrial of this case. This section provides: 
“A party who moves for a directed verdict at the close 
of the evidence offered by an opponent may offer evi- 
dence in the event that the motion is not granted, with- 
out having reserved the right to do so and to the same 
extent as if the motion had not been made. A motion 
for a directed verdict which is not granted is not a waiver 
of trial by jury even though all parties to the action 
have moved for directed verdicts. A motion for a di- 
rected verdict shall state the specific grounds there- 
for.” Prior to the adoption of this section of the statute, 
if all parties moved for directed verdicts without reser- 
vation, the effect was to waive a jury trial. But since 
the adoption of section 25-1315.01, R. R. S. 19438, such is 
not the case. A motion for a directed verdict by all 
parties to the litigation is not a waiver of a jury trial. 
Such motions raise only questions of law and, after 
their determination, if any question of fact remains it is 
for the jury, unless a jury is expressly waived by the 
parties. The statute in question is similar to Rule 50 
(a), Federal Rules of Civil Procedure. Federal cases 
dealing with this rule sustain the interpretation we have 
given to section 25-1315.01, R. R. S. 1943. See, Starfred 
Properties, Inc. v. Ettinger, 131 F. 2d 575; Vilter Mfg. 
Co. v. Rolaff, 110 F. 2d 491; Marsh v. Illinois Central 
R. R. Co., 175 F. 2d 498. 

The record shows that at the close of proponent’s 
case contestants moved for a directed verdict. The 
motion was overruled. At the close of the evidence 
offered on behalf of contestants the contestants renewed 
their motion made at the close of proponent’s evidence 
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in chief for a directed verdict. The motion was again 
overruled. The motion was again renewed at the close 
of all the evidence. The trial court overruled the mo- 
tion of contestants and sustained the motion of propo- 
nent for a directed verdict. Contestants thereupon filed 
a motion for judgment notwithstanding the verdict, 
or, in the alternative, for a new trial. This motion was 
overruled by the trial court. In so doing we think the 
trial court was in error. 

The motion for judgment notwithstanding’ the verdict, 
or in the alternative for a new trial, was filed pursuant 
to section 25-1315.02, R. R. S. 1943. The pertinent part 
of this section provides: “Within ten days after the 
reception of a verdict, a party who has moved for a 
directed verdict may move to have the verdict and any 
judgment entered thereon set aside and to have judg- 
ment entered in accordance with his motion for a di- 
rected verdict; or if a verdict was not returned such 
party, within ten days after the jury has been dis- 
charged, may move for judgment in accordance with 
his motion for a directed verdict. A motion for.a new 
trial may be joined with this motion, or a new trial may 
be prayed for in the alternative. If a verdict was re- 
turned the court may allow the judgment to stand or 
may reopen the judgment and either order a new trial 
or direct the entry of judgment as if the requested ver- 
dict had been directed.” It will be noted that the trial 
court was empowered, when error appeared in the 
record, to grant a new trial or to direct the entry of 
judgment as if the requested verdict had been directed. 
Which of the two orders is proper to be entered is to 
be determined from the record. It is a judicial discre- 
tion and not an absolute one that is lodged in the court. 
Our holding that the testimony of all available attest- 
ing witnesses to a will is indispensable to the making 
of a prima facie case appears to be one of first impres- 
sion in this state. The competency of the attorney 
who drafted the will to testify to the proper execution 
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of the will and to the mental competency of the testator 
does not appear to have been clearly stated in the pre- 
vious holdings of this court. The possibility exists that 
other evidence may be obtained in lieu of that held to 
be incompetent. In view of these considerations we 
feel that the ends of justice would be better served by 
granting a new trial. The purpose of the act is to serve 
the ends of justice and not to defeat them. Because of 
the errors pointed out the motion of the contestants 
for a new trial should have been sustained. The judg- 
ment is reversed and the cause remanded for a new 
trial. 
REVERSED AND REMANDED. 

Srmmons, C. J., dissenting. 

I dissent. 

The majority hold that the attorney who drafted 
the will offered for probate is an incompetent witness, 
upon objection, to testify to any communication per- 
taining to the mental competency of the testator which 
arises out of his relationship with the testator as attor- 
ney and client. This conclusion is based upon section 
25-1206, R. R. S. 1943, and In re Estate of Bayer, 116 
Neb. 670, 218 N. W..746. 

The conclusion is not supported by our decision in 
the case of In re Estate of Bayer, supra, and it is 
contra to our opinion in Lennox v. Anderson, 140 Neb. 
748, 1 N. W. 2d 912. 

A decision to be a precedent should be one where there 
is a similarity in controlling facts and issues and then 
to the extent that the decision relates itself to those 
facts and issues. 

In the Bayer case an attorney was asked as to con- 
versations and instructions received by him from a 
client as to the proposed disposition of property by 
will. The attorney did not draft the will offered for 
probate. The opinion specifically limits the question 
presented to that fact situation. Here the attorney 
who drafted the will was called to testify as to the men- 
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tal competency of his client. The distinction is ma- 
terial. It lies in the reason for the rule of privileged 
communications as applied to an attorney. It is stated 
by Wigmore as follows: “It has already been noticed 
(ante, § 2309) that the fact of execution of a deed has 
commonly been declared to be without the privilege, 
partly because it was not a subject of communication 
at all, and partly because, if a communication, it was 
not impliedly a confidential one. On the other hand, 
the contents of the deed are generally within the privi- 
lege (ante, § 2308). No further examination of the 
principle as applied to deeds is here necessary. 

“But for wills a special consideration comes into play. 
Here it can hardly be doubted that the execution and 
especially the contents are impliedly desired by the 
client to be kept secret during his lifetime, and are ac- 
cordingly a part of his confidential communication. It 
must be assumed that during that period the attorney 
ought not to be called upon to disclose even the fact of 
a will’s execution, much less its tenor. But, on the 
other hand, this confidence is intended to be temporary 
only. That there may be such a qualification to the 
privilege is plain. That it appropriately explains the 
client’s relation with an attorney drafting a. will seems 
almost equally clear. 

“It follows, therefore, that after the testator’s death 
the attorney is at liberty to disclose all that affects 
the execution and tenor of the will. 

“The only question could be as to communications 
tending to show the invalidity of the will, i. e. from 
which a circumstantial inference could be drawn that 
the testator was insane or was unduly influenced. It 
may be conceded that the testator would not wish the 
attorney to assist in any way the overthrow of the will. 
But the answer is that such utterances were obviously 
not confidentially made with reference to the secrecy 
of the fact of insanity or undue influence, for the tes- 
tator of course did not believe those facts to exist and 
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therefore could not possibly be said to have communi- 
cated them. 

“As to the tenor and execution of the will, it seems 
hardly open to dispute that they are the very facts 
which the testator expected and intended to be dis- 
closed after his death; and, with this general intention 
covering the whole transaction, it is impossible to select 
a circumstance here or there (such as the absence of 
one witness in another room) and argue that the testa- 
tor would have wanted it kept secret if he had known 
that it would tend to defeat his intended act. The con- 
fidence is not apportionable by a reference to what the 
testator might have intended had he known or reflected 
on certain facts which now bear against the will.” 8 
Wigmore, Evidence (3d ed.), § 2314, p. 610. See, 58 
Am. Jur., Witnesses, § 505, p. 283; 70 C. J., Witnesses, 
§ 567 (15), p. 424; Annotation, 64 A. L. R. 185. 

In Lennox v. Anderson, supra, we followed the rea- 
soning and almost literally the language of these au- 
thorities and said: ‘“‘When a person employs an attor- 
ney to have a will drawn and confides in the attorney 
as to the disposition of his property, it is the client’s 
desire that during his lifetime the will be kept a secret, 
and a confidential relation exists. The attorney is not 
privileged to give the will publicity in any form. This 
confidential communication is temporary. After the 
testator’s death, the attorney is at liberty to disclose 
all that affects the execution and contents of the will. 
The privilege has been waived by the testator, espe- 
cially so when the scrivener of the will is a witness to 
it.” I call attention to the fact that in the Lennox opin- 
ion we quoted the exact statute that the Bayer case 
considered and upon which the majority rely here. In 
the Lennox case the will had been revoked and for that 
reason we held the proffered testimony was not ad- 
missible. This holding is clearly in accord with the 
Bayer case and illustrates the distinction here made. 

Basically it is not a question of waiver but a ques- 
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tion of the point beyond which the privileged communi- 
cation rule has no application. The reason for the rule 
terminating with the death of the client the rule itself 
should terminate. 

An examination of the briefs in the Bayer case dis- 
closes that it was presented on the fact distinction that 
the attorney witness there had not drafted the will in- 
volved; that we decided the exact question submitted; 
and that the question here presented was not in anywise 
involved there. 

I also call attention to the fact that section 25-1206, 
R. R. S. 1943, relied upon here, and in the Bayer case, 
was not involved in the amendment there discussed. 
The section properly construed is not a bar to the ad- 
missibility of the evidence here involved. The decision 
here made places us in a minority view class as to this 
question, as is shown by the authorities above cited. 

The majority hold that there has been no waiver 
here. In view of the above authorities and our opinion 
in the Lennox case I do not consider that question is 
necessarily involved; nevertheless it should be explored. 

The majority rely upon section 25-1201, R. R. S. 1943, 
and again the Bayer case as determining the question. 
To repeat—-the claimed waiver there involved was that 
of the testimony of the lawyer who did not draft the 
will so it related to a confidential communication gen- 
erally. The decision of course is related to this fact 
‘situation, so I submit the Bayer case is not controlling 
here. 

Here, as in the Bayer case, section 25-1201, R. R. S. 
1943, is relied upon. Much is said in the Bayer opin- 
ion about an amendment to this section. The majority 
refer to that amendment. A reading of the Bayer case 
leaves the impression that the amendment there re- 
lied upon was of recent origin, although a close exami- 
nation of the opinion does not sustain that impression. 
The fact is that the amendment there relied upon was 
passed by the Territorial Legislature in 1866. R. S. 
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1866, § 328, p. 449. So the section as it now exists 
has been the law since territorial days. The Bayer 
opinion also leaves the impression that the amendment 
was one specifically directed at this provision. The 
facts are that this amendment was in a complete re- 
vision of our code of substantive and adjective law. 

The Code of Civil Procedure so adopted had in it 
some 1,100 sections. R. S. 1866, p. 394. To impart to 
the Legislature a particular intent as to this one sec- 
tion is carrying a good rule too far. This is particularly 
true in view of the provisions of section 1 of the Code 
(p. 394) that it ‘““* * * shall be liberally construed, with 
a view to promote its object, and assist the parties in 
obtaining justice.” I am inclined to ask, does it assist 
the obtaining of justice to close the lips of the one wit- 
ness who knows as much if not more than any other wit- 
ness about the question at issue, to-wit, the mental 
competency of the testator at the time the will was 
executed? 

The majority leave the impréssion that the amend- 
ment is of recent origin for they state: ‘Cases adopted 
since this statutory change was made which do not take 
cognizance thereof are not controlling precedents in 
determining the matter presented.” Of course that 
means any such case in all our 153 volumes of reported 
decisions. On that basis the majority put aside Parker 
v. Parker, 78 Neb. 535, 111 N. W. 119, and In re Estate 
of Gray, 88 Neb. 835, 130 N. W. 746, 33 L. R. A. N.S. 
319, Ann. Cas. 1912B 1037. 

We held in Parker v. Parker, supra, that “The pro- 
visions of the code against the disclosure of confidential 
communications may be waived by the party in whose 
favor they were enacted, and the privilege of waiver 
extends to the personal representative of a deceased 
person.” That case involved the testimony of an attor- 
ney who prepared the will, as does the instant case. 
This holding was not a mere statement in discussing 
the issues, but rather it was the only point in the case 
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deemed sufficiently important to mention in the sylla- 
bus. 

In re Estate of Gray, supra, was a will contest where 
“The real controversy is between the heirs at law and 
the principal legatee.” -In that case proponent offered 
the testimony of a doctor to show the mental condition 
of testatrix where the information which enabled him 
to do so was acquired solely in his professional capacity. 
We there directly considered “eminent authority” that 
the privilege cannot be waived by “any one else.” We 
there considered and quoted from what is now section 
25-1206, R. R. S. 1943. We there recognized that the 
courts were divided on the question. We followed 
Parker v. Parker, supra, and said: ‘Having held in 
the case last cited that the right to waive the statutory 
privilege extends to the personal representative of a 
deceased person, consistency and justice require a con- 
struction which permits an executor or a legatee to 
compel a physician to testify to the mental condition 
of his patient, when that question is involved in a con- 
test with the heirs over the probate of the patient’s 
will. Though the courts of the country are divided on 
this question, the construction here announced has fre- 
quently been adopted under similar statutes.” We there 
kept in accord with the territorial legislative purpose 
to construe the act so as to “assist the parties in ob- 
taining justice.” The majority now undertake to serve 
the “ends of justice” by granting a new trial and at the 
same time deny what we have heretofore held that 
“consistency and justice require.” 

These two decisions have for 40 years remained un- 
challenged and unquestioned in our decisions. 

Admittedly the Gray case did not involve subsection 
3 of section 25-1201, R. R. S. 1943. I refer to it for 
three reasons. The majority have seen fit to consider it 
an authority and cast discredit upon it. It is important 
in that this court there puts its approval upon the 
holding in the Parker case and further that we there 
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held that the privilege can be waived by someone other 
than the privileged person. The waiver provision cited 
and so construed in the Gray case is applicable also to 
the waiver provision here relied upon by the majority. 

It cannot be assumed that the careful author of the 
Bayer opinion overlooked the Parker and Gray opin- 
ions for they are cited in the annotations of the statute 
from which he quoted. It seems reasonable to assume 
that he did not deem them as in anywise in conflict 
with the opinion he was writing. Adopting a phrase 
often used by the author of the Bayer opinion “indeed” 
they were not mentioned therein because that ques- 
tion decided by those cases was not presented in the 
Bayer case. 

It is quite apparent that the Bayer case was not in- 
tended to decide nor did it decide the issue presently 
presented and is not a precedent or authority for the 
position taken by the majority. ; 

It is recognized that section 25-1201, R. R. S. 1943, 
provides that “The following persons shall be incom- 
petent to testify * * *” and that the issue relates to the 
third subsection— ‘“* * * an attorney concerning any 
communication made to him by his client in that relation 
or his advice thereon, without the client’s consent in open 
court or in writing produced in court.” However, both 
of these provisions were in the 1866 act under a chapter 
entitled “Competency of Witnesses.” § 328, p. 449, 
R. S. 1866. That act in a later section provided: “The 
prohibitions in the preceding sections do not apply to 
cases where the party in whose favor the respective 
provisions are enacted, waives the rights thereby con-’ 
ferred.” § 334, p. 450, R. S. 1866. (Emphasis supplied.) 

I submit the Legislature did not have a particular 
distinction in mind in expressing what is in effect the 
same “prohibition.” But as to waiver the authorities 
state: “That an executor or administrator may exer- 
cise authority over all the interests of the estate left 
by the client, and yet may not incidentally have the 


Vox. 154] JANUARY TERM, 1951 707 


In re Estate of Coons 


right, in the interest of that estate, to waive the privi- 
lege of concealing confidential communications affect- 
ing it, would seem too inconsistent to be maintained 
under any system of law. It has, indeed, seldom been 
maintained for the present privilege; but the denial of 
this waiver for another privilege, by some Courts (post, 
§ 2391), demands here the more emphatic repudiation of 
such a fallacy * * *. This view is accepted with practical 
unanimity. It is further generally agreed that in testa- 
mentary contests the privilege is divisible, and may be 
waived by the executor, the administrator, the heir, the 
next of kin, or the legatee.” 8 Wigmore, Evidence 
(3d ed.), § 2329, p. 634. 

“The personal representative of the deceased may 
waive the privilege. One who is entrusted with the 
management of the deceased’s property may surely be 
trusted to protect the memory and reputation of the 
deceased, in so far as it is liable to injury by the dis- 
closure of his physical condition when alive. It is in- 
congruous to hold that the person who manages the 
litigation of the deceased’s property-interests has no 
power to waive rules of Evidence for the purpose of 
advancing those interests. The power of an heir may 
also be conceded, if we remember that the heir, first, 
is at least equally interested in preserving the ancestor’s 
reputation, and, secondly, has an equal moral claim to 
protect the deceased’s property-rights from unwarranted 
diminution. The futility, under the circumstances, of 
predicating any privilege is the more apparent when (as 
in the usual case) the issue turns upon the fact of a 
testator’s sanity, which is so bruited publicly in the liti- 
gation that the pretense of preserving secrecy is a vain 
one * * *. Except in two or three jurisdictions, it is 
usually agreed that the deceased’s or a minor’s or an 
insane person’s representative (and probably also the 
heir) may waive the privilege.” 8 Wigmore, Evidence 
(3d ed.), § 2391, p. 840. See, also, 70 C. J., Witnesses, 
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§ 628 (2), p. 462. In both texts our opinion in the 
Parker case is cited. 

Section 334, R. S. 1866, above quoted, became section 
25-1207, R. R. S. 1943, with this amendment added in 
1925 (Laws. 1925, c. 74, p. 235): “* * * and if a party 
to any action now pending, or hereafter brought, shall 
offer evidence with reference to his physical or mental 
condition, or the alleged cause thereof, or if the per- 
sonal representative of a deceased person in any such 
action shall offer such evidence as to such deceased 
person, the right conferred by section 25-1206 shall 
be deemed to have been waived as to any physician or ° 
surgeon who shall have attended said party or said 
deceased person.” The language on its face leaves an 
inference that the Legislature intended to indicate a 
restriction on the waiver provisions except as to physi- 
cians or surgeons. The reference to “any action now 
pending” is the key to the meaning of this amendment. 
Culver v. Union P. R. R. Co., 112 Neb. 441, 199 N. W. 
794, was filed July 18, 1924. A reading of this opin- 
ion clearly discloses that the 1925 amendment was the 
result of a legislative purpose to further remove the 
prohibitions of the statute in part in order to “assist 
the parties in obtaining justice.” 

I would hold that the trial court did not err in over- 
ruling objections to the testimony of the attorney. 

MeEssmor_E, J., joins in the dissent. 


Dean KRISTUFEK, APPELLEE, V. WILLIAM W. Rapp, 
APPELLANT, 
47 N. W. 2d 927 


Filed July 16, 1951. No. 32985. 


AppEaL from the district court for Douglas County: 
Wiiitiam A. Day, JupcE. On oral argument on motion 


Vou. 154] JANUARY TERM, 1951 709 
Kristufek v. Rapp 


for rehearing. See ante p. 343, 47 N. W. 2d 923, for 
original opinion. Motion for rehearing denied. 


Fraser, Connolly, Crofoot & Wenstrand, for appellant. 


Pilcher & Haney, for appellee. 
SUPPLEMENTAL OPINION 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


CaRTER, J. ' 

As a result of appellee’s motion for rehearing it has 
come to our attention that one statement contained in 
the opinion (ante p. 343, 47 N. W. 2d 923) does not 
exactly reflect the record. In the opinion we said of 
the witness Mrs. Karl Stone that: ‘She testified that 
just as plaintiff started to get into his car she saw de- 
fendant’s automobile strike him and go on east about 
100 feet and stop, that she had driven a car for 15 years, 
and that in her opinion it was going 40 to 45 miles an 
hour.”’ While, from certain exhibits found in the record, 
this distance can be calculated, however, it is true that 
the witness herself never testified as to how far she 
thought it was from the place where defendant’s car 
struck plaintiff to the point where she saw it stop. We 
therefore delete from this sentence the words ‘about 
100 feet” so the sentence will read: “She testified that 
just as plaintiff started to get into his car she saw de- 
fendant’s automobile strike him and go on east and 
stop, that she had driven a car for 15 years, and that in 
her opinion it was going 40 to 45 miles an hour.” In 
all other respects the opinion is adhered to and the mo- 
tion for rehearing denied. 

MOoTION FOR REHEARING DENIED. 
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THEODORE L. GADE, APPELLANT, V. CHARLES CARLSON ET 


AL., APPELLEES. 
48 N. W. 2d 727 


Filed July 16, 1951. No. 32989. 


1. Negligence. A person who knowingly and of his own volition 
exposes himself to an obvious danger cannot recover damages 
for any injury which he might have avoided by the use of 
reasonable care. ; 

Want of ordinary care, and not knowledge of the 
danger, is the test of contributory negligence. 

3. Negligence: Automobiles. When one, being in a place of safety, 
sees or could have seen the approach of a moving vehicle in close 
proximity to him and suddenly moves from the place of safety 
into the path of such vehicle and is struck, his own conduct 
constitutes contributory negligence more than slight in degree, 
as a matter of law, and precludes recovery. 


APPEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Affirmed. 


Gaines, Shoemaker & Crawford, Tyler B. Gaines 
and Lawrence Fredericksen, for appellant. 


Gross, Welch, Vinardi & Kauffman, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 


Simmons, C. J. 

The plaintiff filed a petition asking damages for per- 
sonal injuries against the driver of a car, Fort Crook 
Bus Lines, a copartnership operating a bus line, and the 
members of the copartnership. Service was not had on 
the driver of the car. The action proceeded against the 
remaining defendants. At the close of plaintiff's evi- 
dence, on motion of defendants, the trial court dis- 
charged the jury and dismissed the action. Plaintiff 
appeals. We affirm the judgment of the trial court. 

The accident happened in May 1943. Petition was filed 
in April 1944. Trial was had in December 1950. From 
the briefs it appears that trial was delayed pending 
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unsuccessful efforts to get service on the driver of the 
car. 

We review the evidence in accord with the established 
rule that a motion for a directed verdict is treated as 
an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom 
the motion is directed, and that such party is entitled 
to have every controverted fact resolved in his favor 
and to have the benefit of every inference that can rea- 
sonably be deduced from the facts in evidence. 

The accident happened shortly after 8 a. m. The 
weather was clear and visibility was good. The place 
of the accident was on the highway that runs gen- 
erally north and south along the west side of the mili- 
tary reservation of Fort Crook, south of Omaha. The 
highway is a 4-lane highway, two lanes for south- 
bound and two lanes for north-bound traffic, with a 
parkway between. 

Plaintiff was and had been for two years prior there- 
to a stationary engineer at Fort Crook. He lived in 
Omaha and used defendants’ busses to go to and from 
Fort Crook. On the morning in question he finished 
work at 8 a. m., and boarded a bus of defendants to go 
to Omaha as was his custom. He was a compensation- 
paying passenger. 

The bus was about 8 feet wide, 20 feet long, with 
the engine in the rear, and built so that the front was 
straight up and down and taller than the plaintiff. 
It was equipped with rear view mirrors inside and out- 
side for the use of the driver. It had windows in the 
rear through which the driver and passengers could see. 

When the bus left the Fort Crook loading station it 
turned south and away from the direction to Omaha. 
Plaintiff told the driver that he wanted to go to Omaha. 
The driver told him he would put him on another bus 
to Omaha. A north-bound bus was seen approaching 
some distance to the south. The driver flagged that 
bus and stopped the bus in which plaintiff was riding 
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at a point about 3 blocks south of the starting point and 
along the west shoulder of the highway. It was not a 
regular stop or a crossing, but just alongside the high- 
way. At the trial plaintiff testified that the driver told 
him to get out and cross over and get on the other bus. 
In his deposition taken earlier, he testified that ‘the 
driver said nothing to him when he got off. The driver 
opened the door and plaintiff alighted on the gravel 
alongside the pavement. The driver made a motion to 
plaintiff to go around in front of the bus, which re- 
mained in position. At the trial plaintiff testified that 
he did not, at that point, look to the north or to the 
south. When his deposition was taken he testified that 
he looked north and south at that time. 

In any event, plaintiff testified that he started across 
the highway in front of the bus and close enough to 
touch it. He went to the left front corner of the bus 
and stopped and looked “catty-corner across the road.” 
He then stepped out into the highway two or more 
feet farther when he was hit by a south-bound auto- 
mobile. He was seriously injured. 

Plaintiff pleaded negligence of the defendants in five 
particulars: (1) In stopping the bus for the discharge 
of a passenger at a point other than a designated dis- 
charge point; (2) in stopping at a point where it was 
dangerous for a passenger to descend and cross the high- 
way; (3) in directing the plaintiff to descend and cross 
the highway to board the north-bound bus at the place 
and under the circumstances mentioned in (1) and (2); 
(4) in inviting the plaintiff to descend and cross when 
the driver knew or should have known of the south- 
bound automobile and the danger to plaintiff; and (5) 
in failing to warn plaintiff of the approach and prox- 
imity of the south-bound automobile. 

Defendants by answer denied that they were guilty 
of any negligence which contributed to or was the proxi- 
mate cause of plaintiff’s injuries and pleaded contribu- 
tory negligence of plaintiff which was more than slight. 
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We do not deem it necessary to discuss the question 
of defendants’ negligence. 

“A person who knowingly and of his own volition 
exposes himself to an obvious danger cannot recover 
damages for any injury which he might have avoided 
by the use of reasonable care.” Kerwin v. Thompson, 
Belden & Co., 110 Neb. 251, 192 N. W. 692. See, also, 
Grantham v. Watson Bros. Transportation Co., 142 Neb. 
362, 6 N. W. 2d 372, on rehearing, 142 Neb. 367, 9 N. 
W. 2d 157. “Want of ordinary care, and not knowledge 
of the danger, is the test of contributory negligence.” 
Welsh v. City of South Omaha, 98 Neb. 148, 152 N. W. 
302, last followed in Tite v. Omaha Coliseum Corpora- 
tion, 144 Neb. 22, 12 N. W. 2d 90, 149 A. L. R. 1164. 

The test of the plea of contributory negligence here 
then is, was the plaintiff exercising reasonable care to 
avoid an obvious danger in doing what he did? 

Plaintiff was on a highway that he had traveled north 
of the place of the accident for two years at least. He 
alighted in a place of safety. He started across the 
street in front of defendants’ bus knowing that it shut 
off his view to the north. His actions clearly demon- 
strate that he realized there was danger in going onto the 
highway under the conditions then existing. He pro- 
ceeded to a place where a full view to the north and the 
danger from a south-bound vehicle were concurrent. 
Ordinary prudence would have dictated that he wait in 
his place of safety until the bus had moved on or go 
around to the rear of the bus. He did neither. Jones 
v. Florios, 248 Mich. 153, 226 N. W. 852. - 

In Troup v. Porter, 126 Neb. 93, 252 N. W. 611, the fact 
was that Judge Troup came into the street from be- 
tween two parked cars into the lane of travel of auto- 
mobiles and was hit and killed. A majority deemed 
there was negligence shown on the part of the decedent. 
Defendant knew of the custom of people to cross there. 
There speed of 25 miles an hour was shown. Here the 
speed of the automobile that hit plaintiff is not shown. 
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We there held that as a matter of law decedent in step- 
ping from between two parked automobiles directly 
in front of defendant’s car without looking was guilty 
of more than slight negligence in comparison with the 
negligence of the defendant. In McDonald v. Omaha 
* & C.B. St. Ry. Co., 128 Neb. 17, 257 N. W. 489, we denied 
recovery where plaintiff moved from a place of safety 
into a place of danger. In Travinsky v. Omaha & C. B. 
St. Ry. Co., 137 Neb. 168, 288 N. W. 512, we held: “The 
negligence does not arise from the single circumstance 
of whether the pedestrian looks or does not look. The 
determining element in this type of case is the sudden 
movement into the path of the vehicle followed by almost 
instantaneous collision.” We followed this case in Cuevas 
v. Yellow Cab & Baggage Co., 141 Neb. 662, 4 N. W. 2d 
790. In the Cuevas case we held: “When one, being 
in a place of safety, sees or could have seen the ap- 
proach of a moving vehicle in close proximity to him 
and suddenly moves from the place of safety into the 
path of such vehicle and is struck, his own conduct con- 
stitutes contributory negligence more than slight in 
degree, as a matter of law, and precludes recovery.” 

In Ficke v. Gibson, 153 Neb. 478, 45 N. W. 2d 436, 
we followed the rule that “One who attempts to cross a 
street between intersections without looking is guilty 
of such negligence as will bar a recovery as a matter of 
law. If he testifies that he did look, it is implied that 
he looked in such a manner that he would see that 
which was in plain sight, unless some reasonable ex- 
cuse for not seeing is shown.” 

It is recognized that plaintiff testified both that he 
looked and did not look while he was standing on the 
curb. Thereafter he moved into the front of the bus 
where he could not see. There in order to see to the 
north he had to expose himself to danger. This could 
have been avoided by the exercise of ordinary care. 

We are mindful of the contention advanced here that 
plaintiff was moving under the direction of defendants. 


VoL. 154] JANUARY TERM, 1951 715 


Gade v. Carlson 


_ The motion of the bus driver to go in front of the bus 
was obviously nothing more than an indication that 
the bus would not move forward until plaintiff had 
passed across in front. It would not support a finding 
that plaintiff had lost control of or was not responsible 
for his own movements. The testimony of the plain- 
tiff shows without dispute that he was in control of 
his own movements and of his own volition stepped into 
the place of danger. 

Plaintiff’s contributory negligence bars recovery as 
a matter of law. 

The judgment of the district court is affirmed. 

AFFIRMED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1951 


CounciL Buurrs TRANSIT COMPANY, A CORPORATION, 
APPELLANT, V. CITY OF OMAHA, A MUNICIPAL 


CORPORATION, ET AL., APPELLEES. 
49 N. W. 2d 453 


Filed October 11, 1951. No. 32878. 


Constitutional Law. While it is competent for a legislative body 
to make classifications for legislative purposes, the classifica- 
tion, to be valid, must rest on some reason of public policy, 
some substantial difference of situation or circumstances, that 
would naturally suggest the justice or expediency of diverse 
legislation with respect to the objects classified. 

Municipal Corporations. Municipal corporations are prima facie 
the judges of the necessity and reasonableness of ordinances. 

A legal presumption exists in their favor unless the contrary 
appears on their face or unless unreasonableness is established 
by clear and unequivocal evidence. 

In determining the validity of a city ordinance regu~ 
larly passed in the exercise of police power, the court will 
presume that the city council acted with full knowledge of the’ 
conditions relating to the subject of municipal legislation. 

In the exercise of police power delegated by the state 
legislature to a city, the municipal legislature, within constitu- 
tional limits, is the sole judge as to what laws should be en- 
acted for the welfare of the people, and as to when and how 
such police power should be exercised. 

The burden is upon a person attacking an ordinance 
as invalid to show that a regulation imposed by it is so un- 
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reasonable and arbitrary as to amount to depriving such person 
of property without due process of law. 

6. Municipal Corporations: Streets. A city has the right by ordi- 
nance to prescribe reasonable regulations for the control of 
traffic on its streets as a matter of public safety. 

7. Constitutional Law. A police regulation, obviously intended as 
such, and not operating unreasonably beyond the occasions of 
its enactment, is not invalid simply because it may affect in- 
cidentally the exercise of some right guaranteed by the Con- 
stitution. In all matters within the police power some com- 
promise between the exigencies of public health and safety 
and the free exercise of their rights by individuals must be 
reached. 

&. Municipal Corporations: Streets. In dealing with the problem 
of control of traffic on its streets in a proper exercise of the 
police power a city may adopt the expedient of prohibiting 
operations thereon by additional carriers. 

9. Constitutional Law: Carriers. The guaranty of equal protec- 
tion does not prevent the state or a city from adopting the simple 
expedient of prohibiting operations by additional carriers. 

. 10. Carriers. Evidence ‘that one interstate carrier is granted the 

right by a city to use certain streets is not a sufficient fact to 

establish the right of another interstate carrier, operating under 

a like interstate authority, to use the same streets. 


APPEAL from the district court for Douglas County: 
JACKSON B. CHASE, JuDGE. Affirmed. 


Gaines, Shoemaker & Crawford, for appellant. 


Edward F. Fogarty, Edward Sklenicka, Herbert M. 
Fitle, and James M. Paxson, for appellees. 


Heard before Stmmons, C. J., CARTER, MEssMoRE, YEA- 
GER, CHAPPELL, WENKE, and BosLauGu, JJ. 


Smuumons, C. J. 

It will be necessary in this opinion to refer to the 
city of Omaha, Nebraska, hereinafter called Omaha, and 
to the city of Council Bluffs, Iowa, hereinafter called 
Council Bluffs. The Omaha & Council Bluffs Railway 
and Bridge Company operates through an agency agree- 
ment with the Omaha & Council Bluffs Street Railway 
Company. These corporations will be referred to re- 
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spectively herein as Bridge Company and Railway Com- 
pany. The Council Bluffs Transit company: will be here- 
inafter called Transit Company. 

So far as material here, Transit Garapany seeks a 
decree declaring that ordinance No. 16477 of Omaha 
is unconstitutional and void; that certain provisions of 
ordinance No. 14924 of Omaha are not applicable to 
or enforceable against this plaintiff and that they be 
declared discriminatory, unconstitutional, and void; and 
that Omaha be enjoined from enforcing said ordinances 
as to the plaintiff “* * * or from in any manner what- 
soever interferring (sic) with the plaintiff or its rep- 
resentatives in the operation of its buses within the 
City of Omaha, Nebraska, in compliance with the orders 
of the Interstate Commerce Commission * * *” and 
for equitable relief. 

Transit Company secured first a restraining order 
and then a temporary injunction protecting its operations 
pending the determination of the issues presented. Is- 
sues were made, and trial was had. The court decreed 
that the ordinances involved were valid and constitu- 
tional and enforceable against Transit Company, dis- 
solved the restraining order and temporary injunction, 
and dismissed Transit Company’s petition. Transit Com- 
pany appeals: We affirm the judgment of the trial 
court. 

The two ordinances involved are No. 14924, section 
29-1.4(a), hereinafter referred to as No. 14924, and No. 
16477. 

Ordinance No. 14924 was adopted by Omaha in 1941, 
and so far as material here is: “‘* * * It shall be un- 
lawful for the.driver of any auto bus to deviate from 
the route set forth by the permit granted by the City 
Council, except at either termini of such route, and in 
the event such driver so deviates, he shall return to 
said termini before resuming his running on such route, 
and, except in case any street or thoroughfare is blocked 
or obstructed, said vehicle shall be permitted to operate 
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temporarily, until, the obstruction or blockage is re- 
moved, over the best alternative route, subject to the 
direction of the City Council’.” 

Ordinance No. 16477 so far as material here is: “No 
common carrier of passengers operating with motor 
buses between Council Bluffs, Iowa, and Omaha, Ne- 
braska, on or before October 9, 1949, shall operate the 
said buses over any of the streets of the City of Omaha 
other than those specified by name or highway number 
in the certificate of the said carrier from the Inter-state 
Commerce Commission and those actually used by it on 
regular schedules on or before October 9, 1949.” Ordi- 
nance No. 16477 was passed October 25, 1949, and by its 
terms became effective 15 days thereafter. 

Omaha and Council Bluffs are neighbor cities on the 
Missouri River. For many years Bridge Company pro- 
vided interstate transportation of passengers by street- 
car between the two cities. Bridge Company and Rail- 
way Company, operating under the agency agreement, 
had intracity rights in both cities. The intracity rights 
in Council Bluffs terminated in 1948 and Transit Com- 
pany was granted those rights. 

Transit Company, Bridge Company, and Railway Com- 
pany then applied to the Interstate Commerce Com- 
mission for temporary authority to operate as common 
carriers by motor vehicle for hire between Omaha and 
Council Bluffs. The commission granted temporary 
authority to Transit Company and Bridge Company to 
operate interstate motor bus lines as common carriers 
of “Passengers, between Omaha, Nebraska and Council 
Bluffs, Iowa, over U. S. Highway 75 and city streets.” 
Railway Company’s application was denied. We are 
here concerned with claimed rights of Bridge Company 
and Transit Company. 

Omaha’s numbered streets begin from the east. U. S. 
Highway No. 75 enters Omaha on Douglas Street, turns 
south at Thirteenth Street, and follows that route out 
of the city. The streets, whose use is here in dispute, 
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are to the west of Thirteenth Street in Omaha. 

Bridge Company for many years turned its cars in 
interstate operation at Twentieth Street. Following 
the grant of the Interstate Commerce Commission au- 
thority, Bridge Company put on buses and turned them 
at Eighteenth Street, going west on Harney from Four- 
teenth to Eighteenth Streets, thence north to Farnam 
Street, thence east on Farnam Street to Tenth Street. 
Bridge Company did not have specific authority to make 
this routing, Omaha’s position being that it had that 
right under existing franchise. Transit Company does 
not challenge that contention here. In any event, it is 
agreed that they had that express authority following 
the passage of ordinance No. 16477. Bridge Company 
then had turned first at Twentieth Street and later at 
Eighteenth Street in its interstate operation. 

Following the grant of authority by the Interstate 
Commerce Commission, Transit Company commenced 
operations on September 15, 1948, making its turn on 
Fourteenth Street between Douglas and Harney Streets, 
having a day prior thereto applied to Omaha for au- 
thority to go west on Harney from Fourteenth to Eight- 
eenth, thence north across Farnam Street to Douglas, 
and thence east to U. S. Highway No. 75. 

On October 19, 1948, Omaha denied this application 
and by resolution granted temporary authority which 
required that the turn be on Fourteenth Street. 

On August 24, 1949, Transit Company filed its appli- 
cation with Omaha for authority to operate on the iden- 
tical route west of Fourteenth Street that was being 
then followed by Bridge Company. This application was 
denied on October 4, 1949. 

On October 10, 1949, Transit Company commenced 
operations west of Fourteenth Street on the route covered 
by its application that had been denied six days before. 

Omaha then passed ordinance No. 16477, the effect of 
which was to make Transit Company’s operation west 
of Fourteenth Street a violation of the ordinance and to 
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permit Bridge Company’s operations west to Eighteenth 
Street. Omaha then undertook on November 10, 1949, 
to enforce ordinance No. 16477 by proceedings in mu- 
nicipal court against a Transit Company employee. 
That court held that the ordinance was discriminatory 
and unconstitutional. Omaha then on November 19, 
1949, undertook to enforce ordinance No. 14924 by like 
proceedings. The action here was brought on November 
21, 1949, with the result heretofore stated. 

Transit Company charged that ordinance No. 16477 
was unconstitutional in that it discriminated between 
companies within the same class and deprived it of its 
equal right to engage in a lawful business in Omaha, 
and therefore deprived it of its property, all in violation 
of Article XIV, section 1, of the Constitution of the 
United States, and Article I, section 3, of the Constitu- 
tion of Nebraska. 

Transit Company charged that ordinance No. 14924 
was not enforceable against companies holding authority 
from the Interstate Commerce Commission to operate in 
Omaha, and that it violated the commerce clause of the 
Constitution of the United States and was discrimina- 
tory and unconstitutional for the reasons assigned as 
to ordinance No. 16477. 

Omaha answered that the ordinances were enacted in 
the exercise of its police power generally and particu- 
larly its power to control traffic on the streets; that there 
was no conflict between the ordinances and the orders of 
the Interstate Commerce Commission; and that the order 
of the commission left it to Omaha to determine the 
streets to be used by the two carriers in the turn-around 
in their interstate operations. 

Transit Company bases its appeal here on the ground 
that both it and Bridge Company are operating under 
the same authority of the Interstate Commerce Com- 
mission granted at the same time; that the action of 
Omaha in limiting its use of the streets to Fourteenth 
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Street and allowing Bridge Company to operate to Eight- 
eenth Street is not a reasonable exercise of Omaha’s 
police power and is discriminatory, unconstitutional, and 
void; and that both companies have the same rights to 
the use of Omaha streets. It states the questions sub- 
mitted as: Do these ordinances arbitrarily discriminate 
between the two companies; do they operate uniformly 
upon each company; and the question of ‘“* * * whether 
in the exercise of this power it has discriminated against 
the plaintiff company * * *.” It states that “* * * 
Omaha under its police power has the authority to regu- 
late the operation of buses engaged in interstate com- 
merce and traveling over the streets of the city.” 

Omaha’s position is that there has been no unlawful or 
unreasonable discrimination. 

In adopting the two ordinances here involved, Omaha 
acted legislatively. State ex rel. Nelson v. Butler, 145 
Neb. 638, 17 N. W. 2d 683. The long established and 
often followed rule is: ‘“* * * while it is competent for 
the legislature to classify, the classification, to be valid, 
must rest on some reason of public policy, some sub- 
stantial difference of situation or circumstances, that 
would naturally suggest the justice or expediency of di- 
verse legislation with respect to the objects classified.” 
State ex rel. Dawson County v. Farmers & Merchants 
Irrigation Co., 59 Neb. 1, 80 N. W. 52. 

Municipal corporations are prima facie the judges of 
the necessity and reasonableness of ordinances. A legal 
presumption exists in their favor unless the contrary 
appears on their face or unless unreasonableness is estab- 
lished by clear and unequivocal evidence. Webber v. 
City of Scottsbluff, 141 Neb. 363, 3 N. W. 2d 635. 

“In determining the validity of a city ordinance regu- 
larly passed in the exercise of police power, the court 
will presume that the city council acted with full knowl- 
edge of the conditions relating to the subject of munici- 
pal legislation.” 

“In the exercise of police power delegated by the 
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state legislature to a city, the municipal legislature, 
within constitutional limits, is the sole judge as to what 
laws should be enacted for the welfare of the people, 
and as to when and how such police power should be 
exercised.” City of Omaha v. Glissmann, 151 Neb. 895, 
39 N. W. 2d 828. 

The burden is upon a person attacking an ordinance 
as invalid to show that a regulation imposed by it is so 
unreasonable and arbitrary as to amount to depriving 
such person of property without due process of law. 
Clough v. North Central Gas Co., 150 Neb. 418, 34 N. W. 
2d 862. 

The only discrimination that appears here is that 
Transit Company is required to turn its route at Four- 
teenth Street, while Bridge Company is permitted to 
turn its route at Eighteenth Street. From that we are 
expected to assume that Transit Company is denied ac- 
cess to potential traffic that is accorded to Bridge Com- 
pany in that four-block-long area. There is nothing in 
this record upon which such an assumption can be based. 

Transit Company argues here that prior to 1948, 
neither company was engaged in the business of operat- 
ing motor buses for the transportation of passengers 
in interstate commerce; both companies are operating 
under the identical temporary authority of the Inter- 
state Commerce Commission, an authority that does 
not specify the city streets over which each may operate; 
both companies are engaged only in interstate com- 
merce in Omaha, and hence they are similarly situated 
and are engaged in operating a business in the same 
class. 

We refer first to Transit Company’s contention that 
prior to September 1948, neither company had been 
engaged in the business of operating motor buses for 
the transportation of passengers in interstate commerce. 
The applications here referred to have been determined 
by Division 5 of the Interstate Commerce Commission. 
See Omaha & Council Bluffs Railway & Bridge Com- 
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pany Common Carrier Application, 49 M. C. C. 445. In 
the course of its discussions and conclusions the division 
considered a comparable contention of Transit Com- 
pany and held that under the circumstances there 
shown they were justified in treating the past opera- 
tions of Bridge Company and Railway Company “* * * 
as having been conducted by the companies as a single 
carrier” and that the applications of Bridge Company 
and Railway Company were “* * * in reality for au- 
thority merely to utilize a new facility in the rendition 
of a service they have been performing for a half cen- 
tury.” We follow that reasoning and conclusion here. 

Transit Company relies upon our decisions in Ernesti 
v. City of Grand Island, 125 Neb. 688, 251 N. W. 899; 
Webber v. City of Scottsbluff, supra; State ex rel. Taylor 
v. Hall, 129 Neb. 669, 262 N. W. 835; and City of Lincoln 
v. Lincoln Gas & Electric Light Co., 100 Neb. 182, 158 
N. W. 962. 

The Ernesti case specifically recognizes the rule as 
heretofore stated from State ex rel. Dawson County v. 
Farmers & Merchants Irrigation Co., supra. The cases 
recognize the rule but find no valid basis for the dis- 
crimination in the facts of the case. Here we have no 
facts upon which to base a finding to overcome the 
presumption of validity of the ordinances under the 
above rules. There is no evidence here as to the amount 
of the use of the streets that either of the companies 
is making or proposes to make of the streets involved, 
neither is there any evidence of a comparative use. 
Omaha has knowledge of the width of its streets and the 
uses to which they are put; it has knowledge of its traffic 
problems, the density of use, and all other matters. It 
knows whether or not it is necessary to measure out the 
use of its streets and the extent of the use. It has only 
one set of streets. In the absence of evidence, as here, 
it is presumed that it acted with full knowledge of all 
conditions in determining when and how its police power 
should be exercised. 
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It then becomes a question of law as to whether or 
not Omaha has the power to grant the use of certain 
streets to Bridge Company and deny the use of those 
streets to Transit Company. 

Transit Company here asserts the right to select the 
same route through Omaha that Bridge Company has 
been granted, or any other route that it chooses, and 
that without regard to any problem of traffic, public 
safety, or otherwise, that it is the duty of Omaha to 
solve. The issue then is, may Omaha designate sepa- 
rate routes within the city to be followed by such car- 
riers in interstate commerce? The problem must be de- 
termined here in the light of the presumptions of fact 
and validity that follow from the state of this record. 

In State v. Hind, 143 Neb. 479, 10 N. W. 2d 258, we 
held: “The city clearly has the right by ordinance to 
prescribe reasonable regulations for the control of traf- 
fic on its streets as a matter of public safety.” We also 
approved this rule: “‘A police regulation, obviously 
intended as such, and not operating unreasonably bhe- 
yond the occasions of its enactment, is not invalid simply 
because it may affect incidentally the exercise of some 
right guaranteed by the Constitution. In all matters 
within the police power some compromise between the 
exigencies of public health and safety and the free ex- 
ercise of their rights by individuals must be reached.’” 

It is apparent that the Interstate Commerce Commis- 
sion has not undertaken to exercise any authority in this 
matter. 

It also is apparent that the ordinances here involved 
do not prevent either company from operating in inter- 
state commerce. The Supreme Court of the United 
States has held: “Where traffic control and the use of 
highways are involved and where there is no conflicting 
federal regulation, great leeway is allowed local au- 
thorities, even though the local regulation materially 
interferes with interstate commerce.’ Railway Express 
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Agency, Inc. v. New York, 336 U. S. 106, 69 S. Ct. 463, 
93 L. Ed. 533. 

In dealing with the problem of restricting the volume 
of traffic, the Supreme Court of the United States has 
held that it is not necessary to limit the extent of each 
certificate holder’s use, and that “The guaranty of equal 
protection does not prevent the State from adopting 
the simple expedient of prohibiting operations by addi- 
tional carriers.” Bradley v. Public Utilities Commis- 
sion, 289 U.S. 92, 53 S. Ct. 577, 77 L. Ed. 1053, 85 A. L. R. 
1131. The same rule would, of course, apply to cities. 
That it seems to us is all Omaha has done here. 

Evidence that one interstate carrier is granted the right 
by a city to use certain streets is not a sufficient fact 
to establish the right of another interstate carrier, oper- 
ating under a like interstate authority, to use the same 
streets. A number of reasons are given for such a rule. 
As said in Railroad Commission v. McDonald (Tex. Civ. 
App.), 90 S. W. 2d 581, the use made by the first per- 
mittee may be all that the public safety and convenience 
will permit.. A like conclusion was reached in Motor 
Transport & Truck Co. v. Public Utilities Commission, 
125 Ohio St. 374, 181 N. E. 665, where the court pointed 
out that the record did not disclose that the order would 
result in either a substantial interference with or pro- 
hibition of the business of one engaged in interstate com- 
merce, or that the carrier could not operate over an- 
other highway as well as over the congested one. See, 
also, People’s Transit Co. v. Henshaw, 20 F. 2d 87; Town 
of Ascarate v. Villalobos (Tex.), 223 S. W. 2d 945. 

An authoritative text states the rule generally as 
follows: “The right to operate vehicles on the streets 
of a municipality as a common carrier for hire is not 
an inherent or vested right, but is in the nature of a 
special right or privilege which may be exercised only 
by license or permission of the state, or of the munici- 
pality, under its delegated powers, and an individual 
conducting such a business without such permission 
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may be deprived of such right without compensation, 
as long as his right to pass over streets and do anything 
incident to their use for purposes of travel is not inter- 
fered with. 

“As a mere privilege, the use of streets by common 
carriers is subject to reasonable control and regula- 
tion, and, since such a right or privilege is special, un- 
usual, and extraordinary, the power to regulate and re- 
strict such use of the streets is broader than in respect 
of their use by the general public. The state or munici- 
pality, within the limits of its delegated powers, may 
determine to what extent or on what streets such an 
extraordinary use as encroaches on the paramount rights 
of the public at large will be permitted, and it may dis- 
criminate against those making such use of the streets, 
and may either grant or withhold the right or privilege 
of operating vehicles for such a purpose, and may grant 
it to some and refuse it to others, without violating the 
constitution, except that a license or permission cannot 
be granted to some and refused to others who are will- 
ing to comply with the terms and conditions of the 
regulation providing for such license or permission.” 
64 C. J. S., Municipal Corporations, § 1760, p. 199. 

We conclude, as did the trial court, that the ordinances 
are valid. Its judgment is affirmed. 

AFFIRMED. 
Carter, J., dissenting. 

On September 3, 1948, the Council Bluffs Transit Com- 
pany was granted temporary authority by the Interstate 
Commerce Commission to operate as a common carrier of 
passengers by motor vehicle in interstate commerce be- 
tween Omaha, Nebraska, and Council Bluffs, Iowa. The 
order granting such authority specifies “passengers be- 
tween Omaha, Nebraska, and Council Bluffs, Iowa, over 
U. S. Highway 75 and city streets.” On September 14, 
1948, the Omaha & Council Bluffs Railway and Bridge 
Company was granted similar authority by the Interstate 
Commerce Commission between the same points in lan- 
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guage identical with that granted the Council Bluffs 
Transit Company. For convenience the two carriers will 
be referred to as the Transit Company and the Bridge 
Company. On September 14, 1948, Transit Company ap- 
plied to the city council of Omaha for a permit to operate 
as far west as Eighteenth Street in Omaha. The applica- 
tion was denied. A later application made to the city 
council was also denied. On October 10, 1949, Transit 
Company commenced operating its buses west to Eight- 
eenth Street. On October 25, 1949, the city council 
passed ordinance No. 16477 which provides that: “No 
common carrier of passengers operating with motor buses 
between Council Bluffs, Iowa, and Omaha, Nebraska, 
on or before October 9, 1949, shall operate the said buses 
over any of the streets of the City of Omaha other than 
those specified by name and or highway number in the 
certificate of the said carrier from the Inter-State Com- 
merce Commission and those actually used by it on regu- 
lar schedules on or before October 9, 1949.” The Transit 
Company contends that this ordinance constitutes an 
invalid exercise of the police power by the city council 
of the city of Omaha. 

The record shows that neither the Transit Company 
nor the Bridge Company had ever had any express 
authority granted to it to operate motor buses over the 
city streets of Omaha prior to the adoption of ordinance 
No. 16477 on October 25, 1949. Neither had either of the 
two companies operated in interstate business under In- 
terstate Commerce Commission authority previous to 
the granting of the temporary orders herein mentioned. 
It is clear from the record that the authority of each to 
operate: was identical prior to the passage of ordinance 
No. 16477. Contrary to the statement made in the ma- 
jority opinion, neither had ever held a franchise granted 
by the city of Omaha, and certainly it was beyond the 
powers of the city of Omaha to grant a franchise to carry 
interstate passengers between Omaha and Council Bluffs. 

It will not be questioned in this dissent that the city 
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of Omaha under its police power may reasonably regu- 
late traffic upon its streets, including common carriers 
engaged in interstate commerce. But it is submitted 
that such regulation must be reasonable, it must operate 
uniformly as to class, the classifications must be reason- 
able, and the regulations must not be discriminatory or 
confiscatory. The holdings to this effect are legion. 
Webber v. City of Scottsbluff, 141 Neb. 363, 3 N. W. 2d 
635; Ernesti v. City of Grand Island, 125 Neb. 688, 251 
N. W. 899; Jewel Tea Co. v. City of Geneva, 137 Neb. 
768, 291 N. W. 664. The majority opinion does not ques- 
tion the principles announced in the foregoing cases. 
It simply holds in effect that they have no application 
in a case where the use of city streets by common car- 
riers is involved. It is submitted that although the law 
permits more stringent regulation of paid carriers in the 
use of public streets and highways, it in no manner per- 
mits or authorizes a departure from the rules as to rea- 
sonableness, classification, uniformity of operation, and 
freedom from discrimination and confiscation that is re- 
quired in any other general exercise of the police power. 

It is submitted that Transit Company and Bridge Com- 
pany are in identical situations insofar as their regula- 
tion by the city of Omaha is concerned and that the ordi- 
nance prescribes an unreasonable classification when it 
fixes the use of streets on regular schedules before and 
after the arbitrary date of October 9, 1949, as the basis 
of its action. It is nothing more than the arbitrary divi- 
sion of members of the same class for purposes of legis- 
lation, a method which has been uniformly condemned 
as an improper exercise of the police power. If the 
fixing of an arbitrary date is sufficient in itself to sus- 
tain the classifications created for legislative purposes, 
reasonableness of classification and uniformity of oper- 
ation as to class no longer protect against discrimina- 
tion and confiscation. The protecting mantle of the 
Constitution is gone and the citizen is at the mercy of 
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legislative bodies, irrespective of constitutional pro- 
hibitions. 

It is argued that because one of the two interstate car- 
riers has previously contracted with a third intrastate 
carrier in the past to transport interstate passengers be- 
tween Omaha and Council Bluffs, although without au- 
thority from the Interstate Commerce Commission, this 
gives a superior right which the city of Omaha can pro- 
tect. There are two valid answers to this contention. 
First, the classification made by ordinance No. 16477 is 
not made on any such basis, and, second, no such plenary 
power is lodged with the city council of the city of Omaha. 
The majority opinion applies to a city ordinance the 
rules which courts have limited to the plenary powers 
over common carriers granted to railway and public 
utility commissions by specific constitutional grant. A 
perusal of the cases cited in the majority opinion is con- 
clusive on this point. It is submitted that a city council 
has no such power in this state. Municipalities have no 
authority in this state to regulate common carriers for 
the purpose of protecting them from competition for the 
public welfare, or to foster monopolies and regulate them 
in the public interest by fixing rates and determining 
routes. The Constitution places that power exclusively 
in the railway commission by the following language 
contained in Article IV, section 20, thereof: “The powers 
and duties of such commission shall include the regula- 
tion of rates, service and general control of common 
carriers as the Legislature may provide by law. But, in 
the absence of specific legislation, the commission shall 
exercise the powers and perform the duties enumerated 
in this provision.” In the absence of implementing legis- 
lation the provision is self-executing. It is exclusive, 
and the powers of the railway commission cannot be 
properly invaded by a municipality. The power to 
grant certificates of convenience and necessity to pro- 
tect established carriers against harmful competition rests 
exclusively with the railway commission. State ex rel. 
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State Railway Commission v. Ramsey, 151 Neb. 333, 37 
N. W. 2d 502. Municipalities in this state have never 
been granted plenary powers over common carriers. 
Any theory that the present ordinance can be upheld as 
a means of protecting an established common carrier 
against the inroads of competition by another simply has 
no basis in law. If such be the reason for the ordinance, 
the parties are in the wrong forum. 

We have repeatedly held that where, in ines exercise 
of the police power, an ordinance is passed which shows 
on its face that the classifications made are unreasonable 
and arbitrary, that it does not operate uniformly as to 
class and is therefore discriminatory, it is void. It is 
only where such an ordinance appears regular on its 
face, but is in fact discriminatory or confiscatory, that . 
evidence must be produced to establish injury to the 
complainant to overcome the presumption of regularity. 
There is no presumption of validity of an ordinance which 
is void on its face. 

I submit that the classifications contained in the ordi- 
nance as a basis for legislation are made on an arbitrary 
basis and are therefore unreasonable. The purported 
classification is nothing more than a division of members 
of the same class for the purposes of the legislation and 
consequently violates the rule as to uniformity of oper- 
ation upon those in the same class. The ordinance is 
discriminatory on its face and is void for that reason. 
It, if sustained, permits the exercise by a municipality 
of plenary powers over common carriers where the Con- 
stitution exclusively reserves such powers to the rail- 
way commission. The ordinance shows, also, that its 
object was something other than the safety and welfare 
of the public or the protection of the city’s streets. Its 
purpose was clearly to favor one over another in the 
same class by attempting in an arbitrary manner to 
divide the class by the use of an arbitrary date. It freezes 
the designated class when it makes common carriers of 
passengers operating with motor buses “over any of 
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the streets of the City of Omaha other than those spe- 
cified by name or highway number in the certificate of 
the said carrier from the Inter-state Commerce Com- 
mission and those actually used by it on regular sched- 
ules on or before October 9, 1949.” The benefits are 
special and discriminatory in that no person or entity, 
other than the Bridge Company, can ever be a member 
of the class limited to those operating prior to the arbi- 
trary date of October 9, 1949. 

‘IT submit that ordinance No. 16477 violates almost every 
limitation which has heretofore been placed upon the 
exercise of the police power by legislative bodies. In 
upholding the validity of the ordinance this court has 
abandoned fundamental principles which have protected 
the citizen against discriminatory and confiscatory legis- 
lation. To the striking down of this protection against 
discrimination and confiscation I respectfully but em- 
phatically dissent. 

I am directed by Wenke and Boslaugh, JJ., to state 
that they join in this dissent. 

CHAPPELL, J., concurring. 

I do not question propositions of law discussed and 
relied upon in the dissenting opinion. However, I do 
deny that they are controlling under the particular facts, 
circumstances, and issues presented in this case. 

In that connection it was stipulated by the parties 
that the Railway Company did operate the streetcar 
line between Council Bluffs, Iowa, and Omaha, Nebraska, 
under an agency or management contract with the 
Bridge Company from 1902 or thereabouts to September 
15, 1948, and has operated a motorbus line between Coun- 
cil Bluffs and Omaha under another such an agency or 
management contract since on or about September 15, 
1948. 

It was further stipulated that since on or after August . 
10, 1930, the streetcar lines ran as far as Twentieth Street 
in.Omaha until conclusion of the streetcar lines’ opera- 
tions on or about September 15, 1948, and that since 
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September 25, 1948, when motorbus operation was ckegun 
by the Railway Company under its agency or manage- 
ment contract with the Bridge Company, the west ter- 
minus of the operation had been at Eighteenth Street. 

Subsection 11, page 7, of the franchise granted by the 
city of Omaha to the Railway Company on August 14, 
1928, provided: ‘The Consent given by this ordinance 
is limited to intra-city transportation exclusively, ex- 
cept that grantee is hereby authorized to operate subur- 
ban, interurban or interstate electric or motor bus pas- 
senger transportation lines owned, leased or legally op- 
erated by grantee, by connecting same with its city lines 
or entering the city over the tracks or along the routes 
of grantee, for interurban transportation exclusively, 
and to be operated subject to all of the provisions of this 
ordinance and the legal requirements of Nebraska Stat- 
utes.” Thereby it appears to me that the aforesaid 
agency or management contract was authenticated by 
the people of the city of Omaha. 

In that connection also, the temporary permits or 
authority issued to Transit Company and the Bridge 
Company by the Interstate Commerce Commission, were 
not identical. The Bridge Company’s permit, by appen- 
dix dated September 14, 1948, specifically provided: 
“Applicant is hereby authorized to enter into an agency 
or management agreement with the Omaha & Council 
Bluffs Street Railway Company, MC 57037 Sub 1 TA, 
during the continuance of this temporary authority, pro- 
vided, however, that the service authorized by the order 
of which this is a part and all operations performed in 
the rendition of such service shall be in the name of 
applicant and applicant shall assume full responsibility 
therefor, both to the patrons of such service and to the 
general public.” It thus authenticated the aforesaid 
agency or management agreement. 

As I view it, under such circumstances, the classifica- 
tion made by the ordinances here involved was not un- 
reasonable, arbitrary, or unlawful, because there were 
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but two companies involved and they were clearly not 
in identical situations. The Bridge Company had, by 
permission of the city, continuously operated over the 
very streets here involved for almost a quarter of a 
century before Transit Company attempted, without 
permission of the city, to intrude its lines over the same 
route. 

The jurisdiction of the Nebraska State Railway Com- 
mission is not involved in any manner. Transit Com- 
pany has never attempted to invoke it and seek any re- 
lief in that forum. In that connection, it was stated 
in Furstenberg v. Omaha & C. B. St. Ry. Co., 132 Neb. 
562, 272 N. W. 756: “We must not permit a confusion 
between the jurisdiction of the city and the railway 
commission. There is a clear distinction between powers 
of a city to grant or withhold franchises, licenses or per- 
mits to use its streets, police power, and the exclusive 
constitutional power of the railway commission to im- 
pose regulation and control over the city’s common car- 
riers.” 

The effect of the ordinances involved was to simply 
deny Transit Company permission to duplicate bus 
service upon certain city streets. Under the circum- 
stances, I am convinced that the city had such jurisdic- 
tion and authority. 


WILLIAM F. DaLton, ADMINISTRATOR OF THE ESTATE OF 
Scott G. CASTETTER, DECEASED, ET AL., APPELLANTS, V. 
FLORENCE HoME FOR THE AGED, A CORPORATION, APPELLEE. 

49 N. W. 2d 595 


Filed October 25, 1951. No. 32982. 


1. Annuities. Public policy does not forbid the purchase of an 
annuity. By the payment of a sum in gross the annuitant ob- 
tains a certain sum of money annually as long as he lives. 
There is no difference in principle between receiving a sum of 
money annually for life and that of receiving a home, including 
board and room, for life. 
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2. Gifts. To make a valid and effective gift inter vivos, there 
must be an intention to transfer title to the property, as well as 
a delivery by the donor and an acceptance by the donee. 


It is generally held that the transfer inter vivos should 
be sustained if all the facts and circumstances show the desire 
and the act completed, whatever may have been the method 
adopted. 


APPEAL from the district court for Douglas County: 
JAMES M. Patton, Jupce. Affirmed. 


Hotz & Hotz, for appellants. 
Wells, Martin & Lane, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


WENKE, J. 


William F. Dalton, as administrator of the estate of 
Scott G. Castetter, deceased, and Margaret Vincent Pul- 
len and Frances Vincent Hall, nieces and sole heirs of 
the deceased, brought this action in the district court 
for Douglas County against the Florence Home for the 
Aged, a non-profit corporation operating a home for 
aged people. By their action plaintiffs ask for an ac- 
counting by the defendant of its financial dealings with 
Scott G. Castetter, deceased, and seek to have returned 
to them any balance owing by the defendant of $13,354 
paid by the deceased to it for a life membership contract 
in its home and to recover four shares of American Tele- 
phone and Telegraph Company stock. The trial court 
found generally for the defendant and dismissed plain- 
tiffs’ action. Plaintiffs thereupon filed a motion for 
new trial and have appealed from the overruling there- 
of. 


The appellee is a non-profit, charitable corporation 
organized under the laws of the State of Nebraska and 
operates a home in Omaha, Nebraska, for aged people 
of both sexes. For convenience we will herein refer 
to it as the Home. Scott G. Castetter, deceased, whose 
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dealings with the Home during his lifetime are herein 
involved will be referred to as the deceased. 

On January 6, 1948, the deceased made an application 
to the Home asking that he be received as a life mem- 
ber. Pursuant thereto, and after he had visited the 
Home in February 1948, he entered the Home on March 
3, 1948. The Home had a rule requiring every applicant 
for life membership to live in the Home for a trial or 
probation period of two months. It also required that 
such applicant be examined by its doctor before the 
application could be finally acted upon. This exami- 
nation was made on April 1, 1948, by Dr. Charles M. 
Murphy who was employed by the Home for that pur- 
pose. He made a report recommending the deceased 
as satisfactory. Thereafter, after deceased had been in 
the Home two months and his application had been ap- 
proved by the trustees of the Home, a contract for life 
membership was entered into on May 15, 1948. 

The consideration for this life membership was $13,354. 
It was based on a charge of $900 a year for the life ex- 
pectancy of the deceased. The deceased was given 
credit for the $180 he had paid for the two months he 
had been in the Home on trial. This contract provided 
that the Home would receive the deceased and provide 
him “with proper food, lodging, care and the usual 
nursing and medical attention furnished at the ‘HOME’ 
during the period of the ‘MEMBER’S’ life, in room with 
running water.” Deceased continued to live in. the 
Home until October 4, 1948. He died on that day. 

That public policy does not forbid the purchase of an 
annuity does not need citation of authority. By the 
payment of a sum in gross the annuitant obtains a cer- 
tain sum of money annually as long as he lives. There 
is no difference in principle between receiving a sum of 
money annually for life and that of receiving a home, 
including board and room, for life. The adequacy of the 
consideration is determined at the time the contract is 
made. 


i 


/ 


738 NEBRASKA REPORTS [ VoL. 154 
Dalton v. Florence Home for the Aged 


Appellants make no contention that the Home acted 
fraudulently, that it attempted to take unfair advan- 
tage of deceased, or that deceased was unable to under- 
stand the terms of the contract. In fact, the record dis- 
closes that deceased fully understood the terms of the 
contract and that he was at all times, up to the very. 
time of his death, pleased with the arrangements he had 
made and happy in his new home. 

However, appellants contend that this court, under its 
equity powers, should, under the circumstances here 
disclosed, adjust the payment made by deceased to the 
Home so as to avoid unconscionable results and pre- 
vent an unjust enrichment of the Home. In support 
of this contention it relies on the following principles: 

“Distinction exists as between an ordinary commer- 
cial contract and a contract of the kind here considered. 
Contracts of the latter class are in a different classifica- 
tion and not subject to the ordinary rules applied by 
courts in other cases. Anderson v. Reed, 20 N. M. 202, 
148 Pac. 502, L. R. A. 1916B, 862.” Copass v. Wilborn, 
139 Neb. 124, 296 N. W. 565. See Whitney v. Combe, 
151 Neb. 401, 37 N. W. 2d 613. : 

“Constructive fraud, a term applied to a great va- 
riety of transactions which equity regards as wrong- 
ful and to which it attaches the same or similar effects 
as those that follow actual fraud, has been evolved to 
designate what is essentially nothing more than the re- 
ceipt and retention of unmerited benefits. Construc- 
tive trusts arise by operation of law to prevent injustice; 
fraud, active or constructive, is their essential element, 
and they will arise whenever it becomes necessary to 
prevent a failure of justice. Equity will construct a 
trust where a person gains something he should not be 
permitted to hold in equity and good conscience through 
actual fraud, abuse of confidence, or questionable means, 
A constructive trust arises not from agreement but from 
operation of equities in order to satisfy demands of jus- 
tice. A court of equity, in decreeing a constructive 
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trust, is bound by no unyielding formula as the equity 
of the transaction must shape the measure of relief. A 
constructive trust is imposed not because of the in- 
tention of the parties but because the person holding the 
title to the property would profit by a wrong or would 
be unjustly enriched if he were permitted to keep the 
property. Constructive trusts are such as are raised 
by equity in respect of property which has been acquired 
by fraud, or where, though acquired without fraud, it 
is against equity that it should be retained by him who 
holds it.” Olitkowski v. St. Casimir’s Savings & Loan 
Assn., 302 Mich. 303, 4 N. W. 2d 664. See, Johnson v. 
Radio Station WOW, 144 Neb. 406, 13 N. W. 2d 556; 
Restatement, Restitution, § 160, p. 640. 

In order to dispose of this contention we shall set 
out somewhat in detail the facts disclosed by the record 
as they relate thereto. Deceased was born on Novem- 
ber 19, 1886. Either he was born with curvature of 
the spine or became afflicted with it in his early youth. 
This affliction caused him to become a pronounced 
hunchback with a protruding chest and resulted in his 
remaining small in stature and light in weight. His 
greatest height is shown as 4 feet 514 inches and his 
heaviest weight as 80 pounds. It also caused him to 
have difficulty in breathing, particularly when he ex- 
erted himself. Little is shown of his early life. He ap- 
parently lived with his parents. For some years prior 
to 1942 they lived in Blair, Nebraska. During his life, 
but prior to 1942, deceased held various jobs, such as 
working in a bank, bookkeeper in a store, and selling 
bus tickets. His condition did not permit him to per- 
form any arduous labors. 

The Castetter family consisted of the parents, de- 
ceased, and one sister, Hallie Castetter Vincent. The 
sister died of a stroke in 1942 at the age of 64 years, the 
mother died in June 1938 at the age of 83 years, and the 
father died on February 16, 1942, at the age of 94 years. 
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The sister had two daughters, nieces of deceased and 
appellants here. 

In 1942 deceased became considerably run-down and in 
poor health. His weight went from about 80 to 70 pounds. 
Because of his condition he entered the Blair Hospital in 
September of that year and remained there, being a 
patient for several months. He gradually recovered. In 
April 1943 he went to stay with his niece Margaret 
Vincent Pullen who lives in Des Moines, Iowa. He 
stayed there 3 or 4 months but because of her employ- 
ment she was not able to take care of him. He then 
returned to Blair and again entered the hospital but not 
as a patient but only to make it his home as he appar- 
ently had no other place to live. 

He stayed in the Blair Hospital and made it his home 
until he entered the Home on March 3, 1948. Prior to 
entering the Home he had, on January 6, 1948, made 
an application for a life membership. On his applica- 
tion he stated: “I will gladly give all I have to the 
Home. The Home is doing wonderful good for people 
that need care and I for one would give any amount I 
would have to help along the good cause.” In this ap- 
plication he listed his property as a store building valued 
between $12,000 and $18,000, four shares of American 
Telephone and Telegraph Company stock, and $400 in 
cash. He sold the store building in March 1948 for 
$15,000. 

The deceased, at this time, was apparently seeking the 
security of a permanent home for it appears he had 
made offers to others agreeing to give them everything 
he had if they would agree to provide him with a home 
for the rest of his life. 

After he entered the Home deceased was on a two 
month trial or probation period to make sure he wanted 
to permanently live in the Home and to permit the 
Home to see if it wanted him. This is a rule of the Home 
applicable to all seeking to come into it as a life mem- 
ber. The Home also requires that every applicant for 
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life membership have a complete physical check-up be- 
fore his application can be acted upon by the board of 
trustees of the Home who have the final authority to 
either accept or reject the application. Dr. Charles M. 
Murphy of Omaha was employed by the Home for this 
purpose and gave deceased a complete physical exami- 
nation on April 1, 1948. The examination disclosed that 
deceased’s condition made his breathing more difficult 
and rapid than an ordinary person. It also disclosed that 
deceased had a condition affecting his heart but not of 
such a nature that it would be apt to cause death. Dr. 
Murphy reported the results of his examination to the 
Home and recommended that deceased be accepted. He 
did so because he thought deceased, given good care such 
as the Home provided, would probably live out a normal 
span of life for a man in his condition, although he recog- 
nized he probably could not withstand any serious pul- 
monary disease such as pneumonia. On May 12, 1948, the 
superintendent recommended to the board of trustees 
that the application of deceased be approved. This was 
done and on May 15, 1948, the contract was entered into. 

That deceased was a pronounced hunchback with 
protruding chest and short of breath, especially when he 
exerted himself, and had a poor color was apparent to 
everyone who saw him. But this condition had existed 
for many years, if not all his life. He was 61 years of 
age when he entered the Home. His condition was 
apparently no different when he entered the Home than 
it had been while he was living in the hospital at Blair, 
except for the few months he was being treated by a 
doctor immediately following his entry therein in Sep- 
tember 1942. 

After deceased entered the Home he seemed to be 
satisfied with the arrangement and happy there. Noth- 
ing further happened of serious consequence until Oc- 
tober 4, 1948, although some six or eight weeks prior 
thereto Dr. Murphy was called when deceased had a 
swelling of the ankles and had become very short of 
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breath. He was treated for those conditions and re- 
‘sponded very well to the treatment given him. 

On October 4, 1948, deceased had been around in the 
yard of the Home during the afternoon and had eaten his 
evening meal in the dining room. Shortly thereafter 
he became sick and Dr. Murphy was called. Dr. Mur- 
phy diagnosed the trouble as pneumonia and ordered 
that he be sent to a hospital. Deceased was taken to the 
Nebraska Methodist Hospital in Omaha. He entered 
there at 8:05 p. m. on October 4, 1948, having been taken 
there by ambulance. He died at 9:32 p. m of the same 
day. An autopsy was performed on his body by a path- 
ologist. The pathologist gave as the cause of death a 
progressive heart condition that had been coming on 
for many years. It was Dr. Murphy’s conclusion that 
death was due to pneumonia which probably affected 
his heart. | 

The uncertainty of the time during which the Home 
would continue performance of the contract was natur- 
ally within the contemplation. of the parties and they 
must be presumed to have contracted with reference 
thereto. From the very nature of this type of contract 
some stand to financially gain while others will lose. - 

As stated in Walker v. Bales, 29 Tenn. App. 471, 197 
S. W. 2d 401: “Because of the inherent nature of the 
agreement, involving, as it did, the uncertainty of life, 
the ordinary standard for testing the adequacy of the 
consideration to support a transfer of property cannot 
be applied in a case of this kind. The matter is not to 
be viewed with hindsight, but considered from the view- 
point of the parties at the time. Subsequent events, such 
as the early death of the person to be cared for, cannot 
be used to determine the fairness of the contract or the 
adequacy of the consideration. Considerable weight 
must be given the fact that the immediate parties were 
satisfied with the terms of the agreement. Dingler v. 
Ritzius, 42 Idaho 614, 247 P. 10, 49 A. L. R. 598, and note.” 

Taking into consideration all of the circumstances and 
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conditions existing at the time the parties negotiated 
the contract, we do not think it requires the Home to 
return to the deceased’s estate any part of the consider- 
ation paid by him for his life membership in the Home. 

Appellants further contend the Home terminated the 
contract when it took deceased to the Nebraska Meth- 
odist Hospital. It is true that the party’s life member- 
ship contract has provisions providing for its termi- 
nation by the Home under certain conditions but no such 
conditions here existed nor did the Home attempt to 
take such action. 

The Home has some facilities for taking care of its 
members when they become sick and in its life mem- 
bership contract agrees to provide to members the usual 
nursing and medical care which it has available. How- 
ever, it has always been the practice of the Home, when 
its members become seriously ill, to take them to a hos- 
pital and then, when they have sufficiently recovered, 
to bring them back to the Home to convalesce. Facilities 
are available for this purpose. During this time the 
Home keeps the members’ room available for their re- 
turn. It was not the intention of the Home to terminate 
deceased’s contract when it took him to the hospital 
because of his serious illness and merely taking him 
there for that purpose certainly ae not have that effect 
as a matter of law. 

We think what the court said in Wright v. Mary Gallo- 
way Home for Aged Women, 186 Miss. 197, 187 So. 752, 
is here applicable. Therein the court said: ‘The conten- 
tion that Mrs. McClain’s obligation to pay for her care 
in the Home did not arise because she did not continue 
as an inmate therein until her death is without merit. 
The Home, on account of serious heart trouble from 
which she was suffering, placed her in the John Gaston 
Hospital in Memphis to be treated therefor. She died 
after being there about three weeks. We think while 
there she was really still an inmate of the Home. If 
she had recovered, she would doubtless have returned.” 
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Appellants further contend they are entitled to re- 
cover four shares of American Telephone and Telegraph 
Company stock because the Home failed to establish 
they were given to it by deceased during his lifetime. 

“To make a valid and effective gift inter vivos, there 
must be an intention to transfer title to the property, as 
well as a delivery by the donor and an acceptance by the 
donee. 

“It is generally held that the transfer inter vivos 
should be sustained if all the facts and circumstances 
show the desire and the act completed, whatever may 
have been the method adopted.” In re Estate of Vanicek, 
145 Neb. 531, 17 N. W. 2d 477. 

Before discussing the merits of this contention we 
refer briefly to the fact that both parties discuss the 
question of whether or not certain testimony of Rollo V. 
Dull, superintendent of the Home, relating to this issue 
is admissible under the provisions of section 25-1202, 
R. R. S. 1943. The trial court sustained appellants’ ob- 
jections thereto and the Home has taken no cross-appeal 
from that ruling. In any event we think the evidence 
received without objection is sufficient to show the 
stock was a gift and therefore we do not find it necessary 
to decide the question. 

The evidence shows the deceased made an assignment 
of this stock to the Home and sent it to the headquarters 
of the American Telephone and Telegraph Company. 
The company acknowledged receipt thereof and returned 
to deceased, by letter dated August 5, 1948, a new certif- 
icate for the four shares of stock issued in the name of 
the Home. This certificate of stock was turned over to 
the Home on August 9, 1948, and they acknowledged 
receipt thereof and have had possession of the stock cer- 
tificate ever since. This assignment and transfer of 
the stock to the Home was in accordance with the terms 
of an agreement of August 13, 1948, entered into by the 
Home. This agreement provided that in consideration of 
deceased having given the Home the four shares of stock 
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that the Home would do certain things, all of which the 
record shows the Home has fully performed. 

We find that deceased, during his lifetime, voluntarily 
gave the Home his four shares of stock in the American 
Telephone and Telegraph Company and that the Home 
is entitled to keep them. 

In view of our findings we have come to the conclusion 
that the dismissal of the action by the trial court was 
correct and it is therefore affirmed. 

AFFIRMED. 


ALLIANCE LOAN AND INVESTMENT COMPANY, A 
CORPORATION, (FRANK ABEGG AND Mary ANNA 
ABEGG, DOING BUSINESS AS ALLIANCE LOAN AND_ 
INVESTMENT COMPANY, SUBSTITUTED 
PLAINTIFFS), APPELLEES, Vv. MAHLON 
C. MorRGAN ET AL., APPELLANTS. 
49 N. W. 2d 593 


Filed October 25, 1951. No. 33011. 


1. Replevin. The facts necessary to entitle a plaintiff in replevin 
to succeed in the case must be shown to have existed at the 
time the action was commenced. 

Any fact that transpires after the date of the institu- 

tion of a replevin case is immaterial in the consideration and 

determination of the merits of the case. 

Chattel Mortgages: Automobiles. A chattel mortgage on a 

motor vehicle is void as to creditors of the mortgagor unless a 

notation thereof is made on the face of the certificate of title 

to the vehicle as required by the applicable statute of the state. 

4, Replevin. The law requires that a plaintiff in a replevin case 
must recover on the strength of his right in or to the property 
and not upon any weakness of the interest of the defendant 
therein. 

5. Executions. The levy of a valid execution by a sheriff on non-' 
exempt property of the judgment debtor creates in him a 
special interest in the property and the right to the possession 
of it. 

6. Replevin. If defendant in an action of replevin has only a 


co 
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special interest in the property because of a lien thereon, a 
judgment for him must be for a return of the property, or, in 
the alternative, for the value of the possession thereof if a 
return cannot .be had and for damages for the withholding of the 
property and costs of the suit. 


q. In such a case if the property cannot be returned, the 
measure of damage of the defendant is the amount of his lien 
with interest and costs, within the value of the property. 

8. In such a case damages for withholding property taken 


on a writ of replevin may be recovered only if the property is 
returned to the defendant. 


APPEAL from the district court for Scotts Bluff County: 
JoHn H. Kuns, JupceE. Reversed and remanded with 
directions, 


Townsend & Youmans, for appellants. 
No appearance for appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


BosLaAuGH, J. 

Jack E. Mack recovered a judgment against Maurice 
D. Moran in the district court for Scotts Bluff County, 
Nebraska, an execution issued thereon was delivered to 
Mahlon C. Morgan, sheriff of Scotts Bluff County, and it 
was by him levied upon a Studebaker truck owned by 
the judgment debtor. He took possession of the truck 
at the time of the levy and maintained it until the truck 
was taken from him on a writ of replevin. A mortgage 
on the truck had been previously given by the judgment 
debtor to appellees to secure a debt owing to them by 
him. Appellees instituted a replevin action in the county 
court and took the truck from the sheriff. The appraisal 
of the truck showed a value in excess of the jurisdiction 
of the county court and the case was certified to the 
district court. Appellees claimed right of possession of 
the property because of their chattel mortgage. The 
sheriff justified his possession under the execution and 
levy thereof. 
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The parties at the conclusion of the evidence respec- 
tively moved for a directed verdict. The jury was dis- 
charged and a judgment rendered for appellants for a 
return of the truck, or, in the alternative, for their 
special interest therein in the amount of one cent and 
for damage for the detention of the truck in the sum 
of one cent and for costs. This is an appeal from that 
judgment. 

The dates are important in this case. The chattel 
mortgage on the truck was given on March 18, 1949, the 
debt secured was due on April 18, 1949, and a notation 
of the mortgage on the certificate of title of the truck 
was made on May 24, 1949. The judgment in favor of 
Jack E. Mack was rendered on May 6, 1949. The execu- 
tion was issued and delivered to the sheriff on May 21, 
1949, and he levied it on and took possession of the 
truck on May 23, 1949, the day before a notation of the 
chattel mortgage was made on the certificate of title 
of the truck. The replevin case was commenced on 
June 1, 1949, and the property was taken from the sher- 
iff on the writ of replevin the next day. 

The gist of a replevin action is the unlawful deten- 
tion of the property at the inception of the suit and 
the rights of the parties with respect to possession of 
the property at that time. What takes place thereafter 
is immaterial in the consideration and determination 
of the case. The burden is on the plaintiff in replevin - 
to establish facts necessary for him to recover, and these 
must be shown to have existed at the time the action was 
commenced. §§ 25-10,102 and 25-10,103, R. R. S. 1943; 
Peterson v. Lodwick, 44 Neb. 771, 62 N. W. 1100; Brown 
v. Hogan, 49 Neb. 746, 69 N. W. 100; Shreck v. Gilbert, 
52 Neb. 813, 73 N. W. 276; Rein v. Kendall, 55 Neb. 583, 
75 N. W. 1104; Moss v. Marks, 70 Neb. 701, 97 N. W. 
1031. 

The notation of the mortgage of appellees was not 
made on the certificate of title of the truck until May 
24, 1949, the day after the levy of the execution thereon. 
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It was, because of this fact, void as to the creditors 
of the mortgagor. § 60-110, R. S. 1943. Appellees could 
recover in this case only upon the strength of their inter- 
est in the property involved and not on any weakness 
in the interest of the sheriff in the property. Loyal’s 
Auto Exchange, Inc. v. Munch, 153 Neb. 628, 45 N. W. 2d 
913. There was a failure of appellees to produce any 
evidence of any lien upon or any interest in the property 
as against the sheriff at the time of the commencement 
of this case. The levy of the execution by the sheriff 
upon the property of the judgment debtor gave him a 
special interest therein and the right to the possession 
of it. France v. Larkin, 96 Neb. 365, 148 N. W. 86. 

The record is conclusive that appellant, the sheriff of 
Scotts Bluff County, claimed and had at the commence- 
ment of this case, by virtue of the execution and levy 
thereof, a special interest in, lien on, and right of pos- 
session of the truck involved in this case. He should 
have had judgment for the return of the property or 
for the value of the possession of the property and for 
_ damages for the withholding of it and costs of suit. The 
value of the possession of the sheriff was the amount 
of the execution with interest and costs, less the pay- 
ment of $354.23 made on the judgment during the pen- 
dency of the case, within the value of the property. 
Damages for detention of the property should include 
any depreciation in the value thereof while withheld 
from the sheriff, but such damages may only be recov- 
ered if the property is returned. §§ 25-10,103 and 25- 
10,104, R. R. S. 1943; Hickman-Williams Agency v. 
Haney, 152 Neb. 219, 40 N. W. 2d 813; Jackson v. Arndt- 
Snyder Motor Co., 122 Neb. 276, 240 N. W. 279. The 
judgment of the district court is not sustained by the 
evidence and is contrary to law. 

The judgment should be and is reversed and the cause 
remanded with directions to the district court to find 
and adjudge that the sheriff of Scotts Bluff County had 
at the commencement of this case the right of possession 
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of the truck involved; that the truck be returned to him, 
or, in the alternative, if a return of it cannot be had, that 
the sheriff have judgment for the value of the posses- 
sion thereof in the amount due upon the execution levied 
on the truck with interest and costs less the sum of 
$354.23, but not in excess of the fair, reasonable market 
value of the property at the time it was taken on the 
writ of replevin in this case; that if the truck is returned 
to the sheriff, that he have judgment for damages for 
the withholding of it since June 2, 1949; and that the 
value of the possession of the property and the amount of 
damages for the withholding of it be tried to and 
determined by a jury in this case. 
REVERSED AND REMANDED WITH DIRECTIONS. 


MaAsTER LABORATORIES, INC., A CORPORATION, ET AL., 


APPELLEES, V. GERTRUDE CHESNUT ET AL., APPELLANTS. 
49 N. W. 2d 693 


Filed November 2, 1951. No. 32983. 


1. Vendor and Purchaser. It is implied in a contract to convey real 
estate, unless differently agreed, that a seller will convey a 
good or marketable title. 

Options are strictly construed and are not extended 
beyond the express provisions thereof: 
The acceptance of an offer to buy or sell real estate 
must be an unconditional acceptance of the offer as made; 
otherwise no contract is formed. There must be no substantial 
variation between the offer and the acceptance. If the ac- 
ceptance differs from the offer or is coupled with any condi- 
tion that varies or adds to the offer, it is not an acceptance, but 
is a counter proposition. 

An offer contained in an option for the sale of real 
estate, in which nothing is said as to the character of the deed 
by which the property is to be conveyed, when legally accepted, 
entitles a purchaser to a conveyance which will vest in him a 

. good or marketable title, but in order to convey such a title it 
is not necessary that the conveyance be by warranty deed. 

If an option and its acceptance are relied upon as a 
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contract to convey real estate, the burden is upon the optionee 
to establish that his acceptance was unconditional and met the 
provisions contained in the option, neither falling short of nor 
going beyond the terms proposed by it. If the acceptance 
demands a warranty deed when the character of the conveyance 
to be made is not specified in the option, it is insufficient as an 
acceptance of the offer contained in the option. 

6. Pleading. A general denial is available to a defendant to chal- 
lenge one or more of the elements essential to a recovery by 
the plaintiff, and the effect of the denial is to put the burden on 
plaintiff to establish by evidence the matters denied. 

7. Landlord and Tenant: Damages. The measure of damage for 
breach by the landlord of a covenant to make repairs to leased 
premises is generally the difference between the value of the 
use of the premises in the condition they were contracted to be 
and the rental value in their actual condition. If the contract 
is for a particular use by the lessee, the rental for that use is 
the standard by which damages may be awarded, and special 
losses properly pleaded and proved to have been directly and 
proximately caused by the default of the lessor may also be 
recovered. 


AppEAL from the district court for Douglas County: 
JacKSON B. CHASE, JupGE. Reversed and remanded. 


Ben F. Shrier, Gray & Brumbaugh, and Fischer, 
Fischer & Fischer, for appellants. 


Kennedy, Holland, DeLacy & Svoboda, and L. J. Tier- 
ney, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


BOSLAUGH, J. 

Appellees sought specific performance of an option 
for the purchase of real estate located in the city of 
Omaha as set forth in a lease of the premises made to 
Master Laboratories by the executors of the estate of 
William Pfeiffer, deceased. Appellants are his devisees 
and the owners of the real estate. There were inciden- 
tally involved in the litigation controversies concerning 
repair of the building on the premises, reduced rental 
because of damage to the building by fire during the term 
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of the lease, and rental income from parts of the build- 
ing collected by appellants after the date appellees 
claim they accepted or exercised the option. 

The district court decreed performance of the option 
by appellants and conveyance by them to appellees of 
the premises by warranty deed upon payment by them 
to the clerk of that court the amount required by the 
option. 

The option as expressed in the lease is as follows: 
“And it is further agreed that party of the second part 
(Master Laboratories) has the option to purchase said 
premises within 5 years from date hereof for $14,000.00 
cash.” Appellees claimed an unconditional acceptance 
and offer of performance of the option. They by letter 
to appellants within the term of the option stated: 
“Please be advised that we are hereby exercising our 
option under the April 1942: lease to purchase the build- 
ing * * * and we stand ready to pay you $14,000.00 in 
cash for the same, simultaneously with delivery to us 
by you of warranty deed to the premises.” 

The conveyance to appellees of the premises by war- 
ranty deed made and delivered by appellants was a 
condition and requirement of each attempted acceptance 
and performance of the option by appellees. A neces- 
sary interpretation of their letters is that appellees 
exercised the option to purchase the real estate and 
would pay the consideration only when and if appellants 
executed and delivered a warranty deed conveying the 
premises to them. The effort to exercise the option by 
negotiation and conversation with Herbert W. Fischer, 
who had acted as attorney for appellants in certain mat- 
ters, was an offer of appellees to give $14,000.00 for a 
warranty deed for the premises. They were willing to 
pay the stated amount when a warranty deed to the 
premises was furnished them by appellants. In their 
petition appellees asserted they had exercised the op- 
tion, performed all of the conditions required of them 
by it, had been and were willing to pay the con- 
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sideration in cash, and were “willing to receive a con- 
veyance” of the premises; but they asked the court to 
require that they be given a “sufficient warranty deed” 
by appellants. The offer and the proof of appellees at 
the trial contradicted their pleading. During the trial 
counsel for appellees inquired of appellants if they 
“would accept the $14,000.00 for a warranty deed, which 
they would execute” and followed this with a statement 
that “We are still ready to pay it for a warranty deed 
pursuant to the terms of the lease.” The testimony of 
appellees on this subject was strictly and precisely con- 
fined to and within the narrow limits of the inquiry and 
the statement of their counsel. 

The express terms of the option are only that the 
lessee could purchase the premises within five years for 
a stated consideration. It is silent as to the character of 
the conveyance in the event the holder of the option de- 
cided to buy the property. It was implied that if the 
option was accepted the sellers would furnish a good 
title, that is, as frequently defined, a marketable title. 
Richardson v. Greensboro Warehouse & Storage Co., 
223 N. C. 344, 26 S. E. 2d 897, 149 A. L. R. 201; 49 Am. 
Jur., Specific Performance, § 95, p. 111; 1 Warvelle on 
Vendors (2d ed.), § 351, p. 412. 

The inquiry important to this phase of the case is 
whether or not it was implied that a part or condition 
of an acceptance of the offer of the option by the pur- 
chaser could be that the sellers convey the premises by 
deed with covenants of general warranty. The terms 
of an option should be precisely regarded and enforced 
without addition or alteration. This court has adopted 
and applied this view. In Wright v. Barclay, 151 Neb. 
94, 36 N. W. 2d 645, it is said: “Options should be 
strictly construed and not extended beyond the express 
provisions thereof. If the parties desire to extend an 
option in a lease beyond the term thereof they can easily 
use language expressly so providing but the law should 
not do so for them.” 
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The exercise of an option to buy or sell real estate 
must be absolute, unambiguous, without condition or 
reservation, and in accordance with the offer made. It 
must not vary in any material respect from the offer ei- 
ther by way of omission, addition, or alteration. There 
must be no lack of identity between the offer and the ac- 
ceptance. Anderson v. Stewart, 149 Neb. 660, 32 N. W. 
2d 140, 3 A. L. R. 2d 250, states the rule in this language: 
“The acceptance of an offer to buy or sell real estate must 
be an unconditional acceptance of the offer as made; 
otherwise no contract is formed. There must be no 
substantial variation between the offer and the accept- 
ance. If the acceptance differs from the offer or is 
coupled with any condition that varies ‘or adds to the 
offer, it is not an acceptance, but is a counterproposition.” 
See, also, Bergman v. Dykhouse, 316 Mich. 315, 25 N. W. 
2d 210; Richardson v. Storage Co., supra; Restatement, 
Contracts, § 59, p. 65, § 60, p. 66; 55 Am. Jur., Vendor 
and Purchaser, § 15, p. 482, § 18, p. 484, § 38, p. 506. 

Morris v. Goldthorp, 390 Ill. 186, 60 N. E. 2d 857, in- 
volved an option to sell real estate in which nothing 
was Said as to the character of the deed by which the 
property was to be conveyed when properly accepted. 
The attempted exercise of the option by optionee re- 
quired a transfer of title of the property to him by war- 
ranty deed of the optionor. The trial court determined 
that the attempted exercise of the option did not con- 
form to and was not an acceptance of it as made, and 
denied specific performance. The Supreme Court af- 
firmed the decree. It said: ‘Appellees further contend 
that the offer contained in the option was not accepted 
by appellant in accordance with its terms. As already 
indicated, the option constituted an offer for the sale 
of the property upon the terms therein prescribed. 
Nothing is said in the option as to the character of the 
deed by which the property is to be conveyed. That 
being true, the option, if properly accepted, entitled the 
purchaser to a conveyance which would vest in him 
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unincumbered fee-simple title, except in so far as a 
less estate was specified in the option * * *. In order 
to convey fee-simple title, it is not necessary that the 
conveyance be by warranty deed. A quitclaim deed is 
equally as effectual to pass title as a warranty deed 
with full covenants. * * * Nowhere in this option did 
the Goldthorps agree to convey by warranty deed or to 
warrant the title to the purchaser.” See, also, Annota- 
tion, 149 A. L. R. 205; Hill v. Bell, 111 Vt. 131, 11 A. 2d 
211; Trogden v. Williams, 144 N. C. 192, 56 S. E. 865, 10 
L. R. A. N. S. 867; Egger v. Nesbitt, 122 Mo. 667, 27 
S. W. 385, 43 Am. S. R. 596; Batie v. Allison, 77 Iowa 
313, 42 N. W. 306; Bolton v. Huling, 195 Ill. 384, 63 N. E. 
140. Appellees have not referred to any authority from 
any jurisdiction expressing a contrary view, and none 
has been discovered by independent research. 

Appellees say that appellants did not raise the ques- 
tion as to the “kind of deed” until the argument on their 
motion for new trial, and because of this the effective- 
ness of their attempt to accept the offer made by the 
option should not be considered by this court. The 
record does not support their contention in this regard. 
The answer of appellants by general denial put in issue 
each allegation of the petition intended to plead ac- 
ceptance of the option and offer of performance of the 
provisions thereof by appellees, and the answer spe- 
cifically denied that appellees at any time “exercised 
or offered to exercise the option to purchase said prop- 
erty described, within the terms and provisions of said 
option to purchase.” The pleading of appellants properly 
raised, and there was always thereafter present, the 
issue as to whether or not appellees had unconditionally 
and effectively accepted the offer of the option and ten- 
dered performance of the conditions thereof. Marshall 
v. Rowe, 126 Neb. 817, 254 N. W. 480; Barry v. Barry, 
147 Neb. 1067, 26 N. W. 2d 1. 

The judgment of specific performance is not justi- 
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fied by the evidence, is contrary to law, and must be re- 
versed. . 

The findings and decree of the court, not hereinbefore 
considered and not involved in the cross-appeal of ap- 
pellees, concerned and resulted in an accounting between 
the parties on the basis that appellees had accepted the 
offer of the option and become the owners of the premises 
involved herein on the second day of July 1946. It 
follows from what has been said and determined herein 
that the basis of the accounting and the part of the 
judgment relating thereto were and are incorrect and 
must be set aside. 

The cross-appeal challenges the correctness of the 
finding and adjudication that appellants had sufficiently 
repaired the building after the fire therein and were 
not obligated to make any other repairs to it or to the 
elevator therein. The lease required the lessors to pay 
for repairs on the building unless they were made neces- 
sary by the negligence of the employees of the lessee. 
The second story of the building and elevator were 
damaged by fire, and the first floor sustained water 
damage on May 29, 1945. The district court did not 
determine whether the fire was or was not caused by 
the negligence of appellees or their employees. Appel- 
Jees were not under the circumstances of this case en- 
titled to judgment requiring appellants to make repairs 
or to the cost or expense of making them. Appellees 
were lessees of the premises and had no other interest 
in or right thereto, or to the possession or use thereof. 
The measure of damages for breach by the landlord of 
a covenant to make repairs to the leased premises is 
generally the difference between the value of the use of 
the premises in the condition that they were contracted 
to be and the rental value in their actual condition. If 
the contract is for a particular use by the lessee, the 
rental for that use is the standard by which damages 
may be awarded, and special losses properly pleaded 
and proved to have been directly and proximately 
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caused by the default of the lessor may also be recov- 
ered. Mitchell v. Weiss (Tex. Civ. App.), 26 S. W. 
2d 699; Kellogg v. Malick, 125 Wis. 239, 103 N. W. 1116, 
4 Ann. Cas. 893; Darnall v. Day, 240 Iowa 665, 37 N. W. 
2d 277; Annotation, 28 A. L. R. 1448; Annotation, 116 
A. L, R. 1228; 32 Am. Jur., Landlord and Tenant, § 161, 
p. 156. See, also, Caves v. Bartek, 85 Neb. 511, 123 N. W. 
1031; Wattles v. South Omaha Ice & Coal Co., 50 Neb. 
251, 69 N. W. 785, 61 Am. S. R. 554, 36 L. R. A. 424. 

The judgment of the district court should be, and it is, 
reversed and the cause remanded for further proceedings 
not inconsistent with this opinion. 

REVERSED AND REMANDED. 
YEAGER, J., not participating. 


Marian V. BYRAM, APPELLANT, V. MiuprRED F. THOMPSON, 


APPELLEE, 
49 N. W. 2d 628 


Filed November 2, 1951. No. 33001. 


1. Partnership. The existence of a partnership depends upon the 
agreement of the parties, and their intention is to be ascertained 
from all the evidence and circumstances. 

2. Appeal and Error. An equitable action is tried de novo in this 
court. § 25-1925, R. R. S. 1948. Therein we will reach an 
independent conclusion without referring to the findings of the 
district court. However, when the evidence therein on material 
questions of fact is in irreconcilable conflict this court will, in 
determining the weight of the evidence, consider the fact that 
the trial court observed the witnesses and their manner of 
testifying and must have accepted one version of the facts 
rather than the opposite. . 

8. Partnership. Without having recourse to court proceedings part- 
ners may state an account among themselves, either in full or 
as to some particular branch of the partnership transactions. 


APPEAL from the district court for Douglas County: 
James M. Patron, JupGE. Modified and affirmed. 
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Wear & Boland, James J. Fitzgerald, and Gross, Welch, 
Vinardi & Kauffman, for appellant. 


Eugene D. O’Sullivan, Sr.. Harry W. Schackelford, 
Arthur J. Whalen, and Eugene D. O’Sullivan, Jr., for 
appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGH, JJ. 


WENKE, J. 

Marian V. Byram brought this action against Mildred 
F. Thompson in the district court for Douglas County. 
-The purpose of the action is to obtain an accounting 
of all their partnership assets and a division and distri- 
bution thereof on an equal basis. Defendant answered 
claiming there had been a settlement and, by cross-peti- 
tion, asked that plaintiff be required to perform the 
terms thereof. The trial court found that the parties 
had voluntarily made settlement of their partnership 
affairs and dismissed plaintiff’s action. Plaintiff filed 
a motion for new trial and has appealed from the over- 
ruling thereof. . 

The action, being equitable in its nature, comes under 
the provisions of section 25-1925, R. R. S. 1943, and is 
here for review de novo. See, Baum v. McBride, 152 
Neb, 152, 40 N. W. 2d 649; Kear v. Hausmann, 152 ‘Neb. 
512, 41 N. W. 2d 850. 

“The existence of a partnership depends upon the 
agreement of the parties, and their intention is to be 
-ascertained from all the evidence and circumstances.” 
Baum v. McBride, 143 Neb. 629, 10 N. W. 2d 477. 

The evidence establishes that appellant and appellee 
entered into a partnership agreement sometime in 1919 
and operated thereunder until sometime in 1947. 

The evidence on many material questions of fact is 
conflicting. This is particularly true with regard to 
the testimony of appellant and appellee. The record 
presents a factual situation to which the following is 
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applicable: “This being an equitable action it will be 
tried de novo in this court pursuant to section 20-1925, 
Comp. St. 1929, and we will reach an independent con- 
clusion without referring to the findings of the district 
court. Subject, however, to the condition that when the 
evidence on material questions of fact is in irreconcilable 
conflict this court will, in determining the weight of the 
evidence, consider the fact that the trial court observed 
the witnesses and their manner of testifying and must 
have accepted one version of the facts rather than the 
opposite.” Rettinger v. Pierpont, 145 Neb. 161, 15 N. 
W. 2d 393. 

The record discloses that at the suggestion of the ap- 
pellant, and after three or four days of negotiating, the 
parties, on August 9, 1947, voluntarily entered into a 
settlement of a part of their assets and made distribution 
thereof accordingly. . This settlement disposed of all of 
their income holdings. It left undisposed of only their 
home located at 2332 North Fifty-fifth Street in Omaha, 
Nebraska, the furniture and furnishings in the home, 
and their 1941 Buick sedan. 

“Without having recourse to court proceedings part- 
ners may state an account among themselves, either in 
full or as to some particular branch of the partnership 
transactions.” 40 Am. .Jur., Partnership, § 347, p. 371. 

On November 26, 1947, the parties voluntarily entered 
into an agreement dissolving the partnership arrange- 
ment. The basis for the dissolution was an agreed-to 
distribution of the assets still remaining. This agreed- 
to settlement, as to appellant, provided that she was to 
have the home place, which has been deeded to her and 
of which she has at all times been in possession; that 
she was to have the furniture and furnishings in the 
home, of which she has at all times been in possession 
although appellee has never delivered a bill of sale 
thereof to her; and that she was to receive $3,500 in cash, 
of which she has received $2,000. As to appellee it pro- 
vided that she was to have the 1941 Buick sedan, neith- 
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er title nor possession of which has ever been delivered 
to her. The car at all times has remained in possession 
of appellant. It will be noted that the terms of this final 
settlement have not been fully carried out by the parties. 
The reason for their failure to do so resulted from ap- 
pellant’s conduct. This will be discussed somewhat more 
at length later in the opinion. 

Appellant, in her amended answer and reply, has 
pleaded that the agreements of August 9, 1947, and No- 
vember 26, 1947, were obtained by appellee through 
fraud, duress, coercion, and misrepresentation. There 
is no evidence in the record to sustain these charges 
and we find them to be without merit. 

On Saturday, November 29, 1947, after the parties 
had agreed to the terms of their final settlement, the 
appellant prevented it from being fully carried out by 
physically taking from appellee the keys she then had 
to the 1941 Buick sedan, thereby making it impossible 
for appellee to take the car. In view of this conduct 
appellee did not pay appellant the balance of $1,500 nor 
deliver to her the bill of sale to the furniture and furnish- 
ings. Appellant has at all times retained and used the 
car. We find the conduct of appellant in this respect 
to be inexcusable and the sole cause for the settlement 
not being fully carried out. The trial court denied either 
party any relief and left them as they were. 

By her conduct appellant has converted the car to her 
own use. Since the parties, at the time of the final 
settlement, had agreed the car then had a value of 
$1,500 the appellee is entitled to have that amount de- 
ducted from the balance which was owing by her under 
the terms of the final settlement. Since that is the exact 
amount still owing the two items offset each other. 

The title to the 1941 Buick sedan is in the name of 
both parties. To correct this situation the appellee 
should make the necessary transfer to place the title 
thereto solely in appellant. Likewise the bill of sale to . 
the furniture and furnishings which was, at the time 
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of settlement, executed by appellee should be delivered 
to the appellant. In all other respects we find the decree 
of the trial court to be correct. 

The decree of the trial court is therefore modified as 
herein set forth and as modified it is affirmed. 

In view of the appellant’s conduct being the cause of 
this litigation we find that all costs, both in this court 
and the trial court, should be taxed to her. 

MOopIFIED AND AFFIRMED. 


E1noT, INC., APPELLEE, V. EINOT SALES Co., INC., APPELLANT. 
49 N. W. 2d 625 


Filed November 2, 1951. No. 33004. 


1. Contracts. Where parties have clearly indicated by provision in 
a contract that the contract shall be void if it is not performed 
within a prescribed time the courts will enforce the provision. 


2. Where a party to a contract, with full knowledge of the 
facts and with knowledge of a breach by the other party, re- 
ceives money in the performance of the contract the breach 
will be deemed to have been waived. 

3. The assertion of the rescission of a contract is nulli- 


fied by the subsequent acceptance of benefits growing out of the 
contract claimed to have been rescinded. 

_ 4, Forfeitures: Contracts. The acceptance of the benefits of a con- 
tract after breach whether before or after action is commenced 
to enforce a forfeiture waives the forfeiture. 

APPEAL from the district court for Dodge County: 

RussELL A. Rosinson, JupcE. Reversed and remanded 

with directions. 


Richards, Yost & Schafersman, for appellant. 


Sidner, Lee & Gunderson, and Spear, Lamme & Flory, 
for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. : 
This is an action in equity by Einot, Inc., a corporation, 
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plaintiff and appellee, against Einot Sales Co., Inc., a 
corporation, John E. Bodell, and Kathryn M. Bodell, 
defendants, to enjoin the defendants from manufactur- 
ing, packaging, selling, distributing, shipping, and in 
any way dealing in or with the product known as Einot. 
The case was tried to the court and at the conclusion of 
the trial a decree was entered against the Einot Sales 
Co., Inc., as prayed. By stipulation of the parties on 
the trial the defendants Bodell were removed as parties 
defendant and the case comes here with Einot Sales 
Co., Inc., the only defendant and the appellant. 

The factual background of this case is that on No- 
vember 8, 1949, plaintiff and defendant entered into a 
contract relating to the sale of a cold wave hair prepara- 
tion known as “EHinot.” This contract was not made a 
part of the record in this case. On May 26, 1950, the 
parties entered into a new contract. By recital in the 
new contract it was provided, among other provisions, 
that the defendant should pay to plaintiff on July 26, 
1950, $617.70 consisting of royalties due under the con- 
tract of November 8, 1949. It provided that if this 
amount should not be paid on that date the contract 
should be null and void. A further and separate pro- 
vision was that the defendant agreed to pay plaintiff 
$200 a month for the period beginning January 1, 1950, 
and ending June 1, 1950. The total of this was payable 
on July 26, 1950. For failure to pay this total at the - 
time specified it was provided that the contract should 
be null and void. A further separate provision of the 
contract provided that if the payments provided by the 
contract were not made or if any other provision was 
not complied with the contract should be null and void 
at the option of the party of the first part, the plaintiff 
herein. The contract provided for payments of $200 a 
month after June 1, 1950, and the balance of that year, 
payable the 15th of each month. 

It conclusively appears that the $617.70 was not paid 
by July 26, 1950. In fact it never was paid directly to 
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plaintiff. By July 26, 1950, according to defendant’s 
evidence, the defendant had paid on the monthly pro- 
visions of the contract $1,150. On July 29, 1950, an 
additional $100 was paid. 

On August 9, 1950, the plaintiff had served on the 
defendant a notice declaring the contract null and void 
on account of defaults. 

On August 11, 1950, this action was filed to enjoin 
further operation by this defendant under the contract, 
and as already indicated after trial an injunctive decree 
was entered. 

In defense of the action on the trial, among other . 
defenses, the defendant urged, and as grounds for re- 
versal here it urges, that the plaintiff waived the right 
to declare the contract according to its terms null and 
void. 

There can be little doubt on the record that up to 
the time this action was instituted the plaintiff had the 
right to terminate the contract and declare it at an end. 
It had done nothing to waive any of its terms. Any con- 
tention to the contrary is not supported by the record. 
The contract in clear and unmistakable terms extended 
to it that right. As to the force and effect of words such 
as are employed in the contract here this court said in 
Jewett v. Black, 60 Neb. 173, 82 N. W. 375: “If they have 
clearly indicated their purpose that the contract shall 
be void if not performed within the prescribed time, 
that is sufficient. It is the business of the courts to en- 
force agreements actually made and not to make new 
ones, or relieve parties from obligations which they have 
deliberately assumed.” See, also, Dodge v. Galusha, 151 
Neb. 753, 39 N. W. 2d 539. 

The defendant urges that after the service of notice 
of forfeiture and commencement of action the right of 
forfeiture was waived by the plaintiff. It says that the 
plaintiff waived the forfeiture by accepting the bene- 
fits of the contract after the right of forfeiture accrued 
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and after notice of forfeiture and the commencement 
of this action. 

Without question the plaintiff did so accept benefits 
of the contract. The pertinent obligations of the con- 
tract have already been pointed out. On the two parts 
of the obligation of the contract whereon the defendant 
was required to make payment by July 26, 1950, the 
total amount was $1,617.70. By July 26, 1950, the de- 
fendant had paid a total of $1,150. To what item or 
items the payments were attributed at the time is not 
made known by the record, however by subsequent 
action it becomes clear that the defendant attributed 
them to be monthly payments. By this time two month- 
ly payments payaple after June 1, 1950, had become 
due. On July 29, 1950, defendant paid an additional 
$100. This with the monthly payments which came 
due on June 15, 1950, and July 15, 1950, left due and 
owing from defendant to plaintiff on the date of notice 
and date of the commencement of action $150 on monthly 
payments plus $617.70 or a total of $767.70. 

After the commencement of the action and on August 
14, 1950, the defendant paid into court for the benefit 
of the plaintiff $817.70. This was to be in payment of 
$617.70 and one monthly payment. In addition to this 
the defendant, in August, September, and October, 1950, 
sent certified checks to plaintiff each in the amount of 
$200. These checks have never been returned or de- 
clined. On November 15, 1950, the defendant deposited 
with the court for the benefit of plaintiff $200. 

On December 2, 1950, the decree in this case was en- 
tered. On December 30, 1950, motion for new trial here- 
in was overruled. On January 22, 1951, the notice of 
appeal herein was filed. On January 3, 1951, attorneys 
for plaintiff received for and on behalf of plaintiff the 
$1,017.70 which had been paid into court for the bene- 
fit of plaintiff. 

The question of whether or not the acceptance of 
benefits which had accrued before the right of for- 
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feiture amounted to a waiver of the right to declare a 
forfeiture we do not need to and do not decide. It only 
becomes necessary to determine whether or not the ac- 
ceptance of benefits accruing under the contract after 
declaration of forfeiture waived the right to claim a for- 
feiture under the declaration. 

The defendant to support its contention that this does 
amount to a waiver has cited Abbas v. Demont, 152 
Neb. 77, 40 N. W. 2d 265, and Snyder v. Hill, 153 Neb. 
721, 45 N. W. 2d 757. 

In Abbas v. Demont, supra, it was said: “Where 
there are conditions in a contract for the sale of real 
estate, making time the essence of the contract and 
providing for a forfeiture in case of default, the accept- 
ance of part payment on the contract is a waiver of the 
conditions as to all defaults then existing.” 

In Snyder v. Hill, supra, this court said: “The ac- 
ceptance of rent after breach waives the forfeiture 
whether before or after action is commenced to enforce 
a forfeiture.” 

This latter case is one involving payments under a 
lease and the plaintiff insists that the rule has no ap- 
plication to a case such as this one. This insistence is 
without basis. The rule has application to contracts 
generally. 

In Truemper v. Thane Lumber Co., 154 Ark. 524, 242 
S. W. 823, it was said: “The money was accepted with 
full knowledge of all the facts, and this calls for an 
application of the well-known rule that where a party to 
a contract, with knowledge of a breach by the other 
party, receives money in the performance of the con- 
tract, he will be held to have waived such breach.” 

In Brennan v. National Equitable Investment Co., 
Inc., 247 N. Y. 486, 160 N. E. 924, it was said: ‘‘The rule 
is thoroughly established that an assertion of a rescission 
is nullified by the subsequent acceptance of benefits 
growing out of a contract claimed to have been re- 
scinded.” See, also, North American Dredging Co. v. 
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Outer Harbor Dock & Wharf Co., 178 Cal. 406, 173 P. 
756; Annotation, 9 A. L. R. 996; Snowball v. Maney Bros. 
& Co., 39 Wyo. 84, 270 P. 167, 61 A. L. R. 199; Annota- 
tion, 173 A. L. R. 308; 12 Am. Jur., Contracts, § 449, p. 
1030; 17 C. J. S., Contracts, § 443, p. 926. 

It therefore becomes clear that by its conduct the 
plaintiff waived its right to forfeit the contract herein 
under consideration and that by reason thereof it was not 
entitled to the injunction granted by the decree. 

The decree is accordingly reversed and the cause re- 
manded with directions to the district court to dismiss 
the action. 

REVERSED AND REMANDED WITH DIRECTIONS. 


DELBERT JEPPESEN, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
49 N. W. 2d 611 


Filed November 2, 1951. No. 38021. 


1. Criminal Law. A distinction obtains between an offense and 
the unlawful act out of which it arises, it being possible that 
two or more distinct offenses may grow out of the same trans- 
action or act, and the rule that a person cannot be twice put in 
jeopardy for the same offense has no application where two 
separate and distinct crimes are committed by one and the same 
act, as the constitutional inhibition is directed to the identity 
of the offense and not to the act. 

To justify a conviction on circumstantial evidence, it 

is necessary that the facts and circumstances essential to the 

conclusion sought must be proved by competent evidence beyond 

a reasonable doubt, and, when taken together must be of such 

a character as to be consistent with each other and with the 

hypothesis sought to be established thereby and inconsistent with 

any reasonable hypothesis of innocence. 

In such a case, any fact or circumstance reasonably 

susceptible of two interpretations must be resolved most favor- 

ably to the accused. 


Error to the district court for Nuckolls County: 
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STANLEY Bartos, Jupce. Reversed with directions to 
dismiss. 


Robert H. Downing and Leon A, Sprague, for plaintiff 
in error. 


Clarence S. Beck, Attorney General, and Dean G. 
Kratz, for defendant in error. 


Heard before Simmons, C. J., Carrer, MEssMorg, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


MEssmonreE, J. 

The plaintiff in error Delbert Jeppesen, hereinafter 
referred to as defendant, was found guilty of manslaugh- 
ter in the district court for Nuckolls County, Nebraska. 
He was sentenced to the Nebraska State Penitentiary, 
and prosecutes error to this court. 

This prosecution is the outcome of a tragedy that oc- 
curred at midnight or early in the morning of October 
7, 1948, and was due to an automobile collision or acci- 
dent between an automobile driven by the defendant 
and an automobile driven by Lydia Lipker with her sis- 
ter Della Tordrup as a passenger. As a result of the 
collision both Lydia Lipker and Della Tordrup were 
killed. Thereafter the defendant was charged in two 
separate informations identical in form with the excep- 
tion of the name of the person killed, under section 28- 
403, R. R. S. 1943, referred to as the manslaughter stat- 
ute, which reads as follows: ‘Whoever shall unlaw- 
fully kill another without malice, either upon a sudden 
quarrel, or unintentionally, while the slayer is in the 
commission of -some unlawful act, shall be deemed 
guilty of manslaughter; * * *.” 

This appeal involves the conviction of the defendant of 
the crime of manslaughter for the death of Della Tord- 
rup. The defendant, by leave of court, was granted the 
right to withdraw his plea of not guilty for the purpose 
of pleading in bar to the information. 

It was stipulated between the State and defendant 


VoL. 154] SEPTEMBER TERM, 1951 767 


Jeppesen v. State 


that the defendant, who was charged with the unlawful 
killing and slaying of Della Tordrup on or about Octo- 
ber 6, 1948, was the same person who was theretofore 
tried in the district court for Nuckolls County for the 
unlawful killing and slaying of Lydia Lipker on or 
about the same date, and who was acquitted of the 
charge of killing Lydia Lipker on September 28, 1949; 
that the acts and omissions of the defendant relied upon 
by the State in the prosecution for the unlawful killing 
of Lydia Lipker were the same acts and omissions of 
the defendant which were relied upon by the State in 
the prosecution for the unlawful killing of Della Tordrup. 

The following facts appear from the record: Two 
informations for manslaughter were filed against the 
defendant. The charging part of each was the same, 
with the exception of the names of the persons killed. 
Both of the deaths resulted from the same automobile 
collision or accident. The defendant was found not 
guilty on the information charging him with killing 
Lydia Lipker. The trial court overruled the plea in bar. 

It is contended by the defendant that inasmuch as 
the one accident produced the death of two persons and 
the same evidence with the exception of the name of the 
person killed would of necessity be relied upon in the 
prosecution of the defendant in both cases, and as no 
criminal intent is involved, the acquittal in one case is 
a bar to the prosecution of the other information. This 
court has not passed upon this precise question. 

Introductory to our consideration of the subject, we 
set forth here for convenient reference later, certain 
constitutional provisions. 

The Fifth Amendment to the Constitution of the 
United States provides: “* * * nor shall any person be 
subject for the same offence to be twice put in jeopardy 
of life or limb; * * *.” 

Article I, section 12, Bill of. Rights of the Constitution 
of the State of Nebraska as amended and in force at the 
present time provides: “No person shall be compelled, 
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in any criminal case, to give evidence against himself, 
or be twice put in jeopardy for the same offense.” 

The plea of former jeopardy is an established maxim 
of the common law, and has been included in the Consti- 
tution of the United States as well as ours. The pro- 
tection afforded is not against the peril of second pun- 
ishment, but against being tried again for the same 
offense. 

In Warren v. State, 79 Neb. 526, 113 N. W. 143, the 
acquittal of the defendant upon the charge of murder 
of one Lausten was held not to be a bar to a prosecu- 
tion for the crime of robbery of Lausten committed at 
or about the time of the killing. The court said: “When 
a plea of former jeopardy is made by reason of autrefois 
acquit, the test to determine the identity of the two of- 
fenses is whether the evidence necessary to convict in 
the second case was admissible under the former charge, 
* * * Tf such a condition is shown to exist, the former 
acquittal is a bar to the second prosecution, but other- 
wise it will not operate to prevent prosecution upon an- 
other charge, even though based upon acts closely re- 
lated in point of time.” The case is cited solely to 
disclose the test applying to double jeopardy as it ap- 
pears in this state, and its application to the case at 
bar as will subsequently appear. 

The defendant contends that the requirements of the 
test so laid down in the above-cited case were met by 
him for the reason the charges are identical and the evi- 
dence necessary for a conviction in the former case was 
identical and might be sufficient to warrant a conviction 
in the instant case. : 

In the annotation appearing in 172 A. L. R. 1062, apply- 
ing the rule against double jeopardy to offenses involv- 
ing the operation of automobiles it is said: “Though 
the courts recognize that a single act may constitute two 
or more distinct and separate offenses and a person 
charged therewith may be punished for all of them, 
they are not always in accord as to what constitutes dis- 
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tinct and separate offenses arising from a single act. 
Thus, there is a conflict on the question of how many 
offenses are committed where two or more persons are 
injured or killed by a single criminal act in the opera- 
tion of a motor vehicle. The majority of courts hold that 
there are as many separate and distinct offenses as 
there are persons injured or killed by the unlawful act 
so that successive prosecutions may be instituted against 
the person who committed the unlawful act without vio- 
lating the rule against double jeopardy.” 

Therefore, a prosecution founded upon the same trans- 
action, act, or omission with regard to which a prosecu- 
tion has already been had, is not necessarily a bar where 
two offenses may have been committed. 

Our statute in defining manslaughter is the enactment 
of the common-law manslaughter, and under the com- 
roon law it is the unlawful killing and not the means 
which brought about the killing that constitutes the of- 
fense. It is the identity of the offense, and not of the 
act, which is referred to in the constitutional guaranty 
against putting a person twice in jeopardy. When two 
or more persons are killed, though it be by a single act, 
yet, since the consequences affect, separately, each per- 
son killed, there is a corresponding number of offenses. 

In ‘the instant case the same act caused the death of 
two different persons. Obviously the proof of death of 
Lydia Lipker cannot possibly convict or acquit defend- 
ant of the killing of Della Tordrup. The only thing 
determined by the prior adjudication is that as to Lydia 
Lipker’s death, the defendant’s misconduct or negli- 
gence, if such existed, was insufficient to fasten the guilt 
upon him. 

Neither in the Constitution of the United States nor 
in the Constitution of Nebraska is there any prohibition 
against successive prosecutions if the wrongful act is 
the cause of separate and distinct offenses. See State 
v. Fredlund, 200 Minn. 44, 273 N. W. 353, 113 A. L. R. 
215, a case very similar to the case at bar, the exception 
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being that indictments were brought under the third 
degree murder statute, which we deem of no particular 
Significance as a distinction. We cite the case for the 
principle of law announced therein on the issue of double 
jeopardy. See, also, People v. Brannon, 70 Cal. App. 
225, 233 P. 88; People v. Majors, 65 Cal. 138, 3 P. 597, 
52 Am. R. 295, to the same effect. 

In People v. Allen, 368 Ill. 368, 14 N. E. 2d 397, it was 
held that a distinction obtains between an offense and 
the unlawful act out of which it arises. The act is the 
cause of the offense which, conversely, is the result of 
the act. The constitutional inhibition is directed to the 
identity of the offense and not the act. Where a single 
felonious act results in the commission of two or more 
crimes not embraced in different degrees of the same 
offense, there is but a single physical act, the collision, 
from which two persons met their deaths. See, also, 
Fleming v. Commonwealth, 284 Ky. 209, 144 S. W. 2d 
220; Commonwealth v. Maguire, 313 Mass. 669, 48 N. E. 
2d 665. 

In State v. Taylor, 185 Wash. 198, 52 P. 2d 1252, it 
was held that: “Where defendant, accused of man- 
slaughter in five counts, was found guilty on three 
counts of causing the death of three persons and not 
guilty on two counts of causing the death of two others, 
each killing constitutes a separate crime and on the 
granting of a new trial, a plea of former jeopardy does 
not lie, * * *.” See, also, Fay v. State, 62 Okl. Cr. 
350, 71 P. 2d 768; Lawrence v. Commonwealth, 181 Va. 
582, 26 S. E. 2d 54. 

The defendant relies on State v. Wheelock, 216 Iowa 
1428, 250 N. W. 617, and State v. Cosgrove, 103 N. J. 
Law 412, 135 A. 871, to which might be added Smith 
v. State, 159 Tenn. 674, 21 S. W. 2d 400, as supporting 
his contention as to why his plea in bar should be sus- 
tained. It is true that the afore-cited cases sustain the 
defendant’s contention, however, they are contrary to 
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the recent trend of judicial decisions and the weight 
of authority respecting this issue. 

In the Ohio case of State v. Martin, 90 N. E. 2d 706, a 
very recent case relied upon by the defendant, it is true 
the decision in the Court of Common Pleas sustained 
defendant’s position. However, in State v. Martin, 154 
Ohio St. 539, 96 N. E. 2d 776, the Supreme Court of 
Ohio held: “When a single unlawful act results in the 
killing of more than one person, each homicide consti- 
tutes a separate offense for which the defendant may be 
tried without being twice put in jeopardy.” The Su- 
preme Court of Ohio affirmed the Ohio Court of Appeals. 
It is apparent the cited case supports the opposite view 
contended for by defendant, and is in line with the 
majority rule. 

From a review and analysis of the cases on the ques- 
tion presented, we conclude that the more logical view 
is contained in the cases cited by the State, rather than 
the authorities cited and relied upon by the defendant. 
We conclude the trial court properly overruled the de- 
fendant’s plea in bar. 

The defendant contends the evidence is insufficient 
to warrant the judgment of conviction. 

To sustain the conviction of the defendant of the crime 
charged the evidence must prove beyond a reasonable 
doubt that the defendant killed Della Tordrup while he 
was in the commission of some unlawful act. The in- 
structions of the trial court limited the jury to one or 
more of the following unlawful acts alleged to have been 
negligently committed by the defendant: (1) The 
operation of a motor vehicle in such manner as to indi- 
cate an indifferent or wanton disregard for the safety 
of persons or property; and (2) that the defendant failed 
to come to a full stop on entering or crossing the state 
highway on which stop signs were erected, or to give 
right-of-way to vehicles on said highway. 

This court held, in Benton v. State, 124 Neb. 485, 247 
N. W. 21, that: “When one drives an automobile in 
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violation of law pertaining to the operation of such ve- 
hicles on the public highway and in so doing, as a result 
of the violation of law, causes death to another, he is 
guilty of manslaughter.” See Fielder v. State, 150 Neb. 
80, 33 N. W. 2d 451, and cases cited therein. 

The record discloses that during the evening of Octo- 
ber 6, 1948, Lydia Lipker, driving her father’s car, a 
1935 black Chevrolet coach, came to Superior to get her 
sister Della Tordrup to take her to their parents’ farm 
home to do some work. They did some chores in Su- 
perior and later met Della’s husband at the Hill-Top 
Cafe at the north edge of the city where the three of 
them had sandwiches and coffee. Before the women left 
Della’s husband checked the tires and the lights, and 
found “everything in perfect condition.” Lydia got into 
the driver’s seat and Della was seated to her right. 
They proceeded north on State Highway No. 14 to State 
Highway No. 3 which is a graveled-surface highway run- 
ing in an east and west direction. They turned east on 
Highway No. 3 to proceed to their parents’ home. On 
this route there is an intersection three miles west of 
Ruskin. The weather was somewhat cold and clear, and 
the highways were dry. 

The defendant, at the time of the accident, lived three 
miles west and three miles north of Ruskin. He testified 
that he had been in Nelson to procure some corn-picker 
equipment. He obtained gas for his car there and pro- 
ceeded to Hardy to fulfill a dental engagement after 
which he went to a pool hall, finished playing a game 
of cards for some other person, and drank a bottle of 
beer. The evidence showed that he might have drunk 
two bottles of beer that evening. Contrary to the State’s 
contention, there is no competent evidence of the defend- 
ant being intoxicated, and the court properly declined 
to submit this issue to the jury. The defendant left the 
pool hall about 11 p. m. and went to his car which was . 
parked in front of the dental office. Upon leaving Hardy 
and proceeding to his home, the defendant took a dirt 
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road running north and south which intersects State 
Highway No. 3. He remembered crossing a bridge which 
crosses Spring Creek and is half a mile south of the 
intersection where the accident occurred. He was driv- 
ing a Ford V-8 which was in good mechanical condition. 
The next thing he remembered was trying to loosen his 
denture when he was in the hospital at Superior. 

A witness testified that he left Ruskin about mid- 
night. He was traveling on State Highway No. 3, and 
when he arrived three miles west of Ruskin he observed 
two cars on the north side in the ditch. This point is an 
intersection and there is a dirt road upon which this 
witness would turn north to go to his home. The Lipker 
car was on the north side of the highway lying on its 
right side, about 75 or 80 feet east of the intersection 
along the fence line. The defendant’s car was pointed 
a little to the northeast, lying on its right side, 12 or 13 
feet from the intersection, next to the corner post on 
the northeast corner of the intersection. No lights 
were burning on either car. The intersection is prac- 
tically straight. There is a little raised strip about a 
quarter of a mile north of the intersection. The road 
south of the intersection is level with just a little slope. 
The highway east and west is practically level. 

The next morning a witness looked over the scene of 
the accident to ascertain if either of the cars had tried 
to swerve. The tracks of the Lipker car were on the 
south side of the road east of the center of the intersec- 
tion. It appeared as though the defendant had tried to 
turn a little to avoid striking the Lipker car. This wit-. 
ness was unable to tell where the accident happened 
due to the large amount of travel at the intersection. 

The sheriff arrived at the scene of the accident about 
12:15 a.m. The defendant and Bill Krogh were there. 
The two girls were lying on the south side of the Lip- 
ker car. He testified that the defendant’s car was a little 
to the northeast of the intersection on the east side of 
the road running north and south. The Lipker car was 
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further east, on the north side of State Highway No. 3, 
lying on its side. Della was lying on the south side of 
the Lipker car wrapped in blankets. The sheriff did not 
talk to her. Her pulse was weak. The sheriff and Bill 
Krogh took her to a hospital in Superior, a distance of 
16 miles from the scene of the accident, and returned to 
the scene of the accident about 1:30 a. m. 

There were stop signs located at this intersection. 
The stop sign on the south side of the intersection was 
in line with the fence row that ran east and west, and 
the stop sign on the north side of the intersection was a 
little south of the east-west fence line on that side of 
the highway. The stop sign on the south side of the 
highway is located south of the shoulder of the highway 
along the edge of the north-south road 15 to 18 feet 
south of the shoulder of the highway. The actual meas- 
urement of the distance between the stop sign located 
on the southeast corner of the intersection and the cen- 
ter of the intersection is 41 feet. The highway is 8114 
feet from corner post to corner post, from north to 
south. The traveled portion of State Highway No. 
3 is 30 feet. The distance from the rear of the defend- 
ant’s car to the center of the intersection was 20 or 
22 feet. There was a mark from the rear of the defend- 
ant’s car which extended 18 feet. Near the Lipker car 
there was a mark which came from the intersection on 
the north side of State Highway No. 3 off of the shoulder 
and looked as though it might have been made by a 
wheel turning and pushing, making the mark along 
the shoulder of the road. It hit and missed, that is, it 
would show the mark for a space and then would not 
show it. The rear end of the Lipker car was 70 feet 
northeasterly from approximately the center of the in- 
tersection. The sheriff discovered some glass about 
15 feet east of the center of the intersection. It was 
headlight glass from the defendant’s car. The defend- 
ant was coming from the south and the Lipker car was 
coming from the west, as the sheriff observed the posi- 
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tion of the cars and the physical facts at the scene of the 
accident. 

The hood of the defendant’s car was sprung and dam- 
aged, the grille was badly bent, the transmission was 
broken, the lens of one headlight was broken, the fender 
was bent and damaged, a tire was down, and the tire 
rim was bent. The right side of the Lipker car was 
caved in, the top was dented, the frame was sprung, the 
left rear fender was damaged, and the window glass was 
broken out on the left side of the Lipker car. The lights 
were not damaged. The Lipker car was caved in just 
about the center of the car. 

The doctor who attended Della was acquainted with 
her. He testified that he saw her at the hospital. She 
was suffering from shock, and had severe bruises, in- 
juries, and cuts. She was not conscious. Her death 
was attributed to head injuries and a hemorrhage under 
the skull. She passed away at 5 a. m., the morning of 
October 7, 1948. 

The same doctor was acquainted with the defendant. 
He saw him in the hospital at Superior the early morn- 
ing of October 7, 1948. The defendant was bruised about 
the head and had an admission diagnosis of concussion. 
He was unable to furnish a history as to how the acci- 
dent happened. He was not clear mentally, did not re- 
member what he had been through, and was suffering 
from amnesia. 

At no time in the testimony is there any statement 
made by the defendant as to how the accident happened 
or that he knew how it happened. On the Saturday fol- 
lowing the accident, at the home of John Lipker, several 
witnesses, principally Lipker relatives, testified that the 
defendant and his wife were present at the home and 
stated to John Lipker, the father of Della, and her 
mother, that he came to give his sympathy, that he was 
sorry, and said: “It is my fault.” The latter statement 
is denied by the defendant and his wife. 

The foregoing constitutes the relevant and material 
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evidence preseented to the jury upon which a verdict of 
guilty was returned. 

We fail to see in what manner the statement made 
by the defendant, when he gave his sympathy to Della’s 
parents, that he was sorry and it was his fault could 
constitute an admission of any unlawful act committed 
by him. While it is true that admissions by defendant 
of facts tending to establish a criminal charge against 
him are generally considered direct and not circumstan- 
tial evidence, as set forth in Fisher v. State, ante p. 166, 
47 N. W. 2d 349, and cases cited therein, the admissions 
must be of such character as to meet the requirement of 
the rule as stated. In this case there is no such ad- 
mission. It is apparent that all the evidence to prove one 
or more of the unlawful acts alleged to have been com- 
mitted by the defendant is circumstantial, and consists — 
entirely of physical facts observed by witnesses after 
the accident. 

“If circumstantial evidence is relied upon in a crim- 
inal prosecution, proof of a few facts or of a multitude 
of facts all consistent with the supposition of guilt is not 
sufficient to warrant a verdict of guilty. In order to 
convict, it is necessary not only that the circumstances 
all concur to show beyond a reasonable doubt that the 
defendant committed the crime and be consistent with 
the hypothesis of guilt, since that is to be compared with 
all the facts proved, but that they be inconsistent with 
any other rational conclusion and exclude every other 
reasonable theory or hypothesis except that of guilt. 
The facts proved must be consistent with each other 
and with the main fact sought to be established. Any 
fact or circumstance susceptible of two interpretations 
must be resolved most favorably to the accused. * * * 

“When circumstantial evidence is relied upon, the 
facts and circumstances must form a complete chain 
and point directly to the guilt of the accused in such a 
conclusive way as to exclude any other reasonable con- 
clusion, every element essential to the conclusion must 
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be proved by competent evidence beyond a reasonable 
doubt, and the existence of a reasonable doubt as to any 
one of them requires an acquittal.” Reyes v. State, 151 
Neb. 636, 38 N. W. 2d 539, and cases cited therein. 

This record is void of evidence as to the speed of either 
the Lipker car or the defendant’s car. Likewise, it is 
void of evidence that the defendant did not stop at the 
stop sign, that he operated his automobile in an unlaw- 
ful manner, or that he violated the rules of the road with 
reference to yielding the right-of-way, nor is there any 
evidence that he would be required to yield the right-of- 
way. There is no evidence as to how the accident hap- 
pened. The physical facts do not disclose the manner 
in which the accident happened, nor do the same desig- 
nate the place of the accident. 

We conclude that the evidence is insufficient to sus- 
tain the judgment of conviction. The conviction and 
sentence of the defendant should be, and they are, set 
aside with directions to the trial court to dismiss the 
case and discharge the defendant. 

REVERSED WITH DIRECTIONS TO DISMISS. 


RayYMonD FRERICHS, ADMINISTRATOR OF THE ESTATE OF 
Davin M. WIGGINS, DECEASED, APPELLANT, V. EASTERN 
NEBRASKA PUBLIC POWER DISTRICT, A CORPORATION, ET AL., 


APPELLEES. 
49 N. W. 2d 619 


Filed November 6, 1951. No. 33014. 


1. Trial. In the consideration of a motion of a defendant for a 
directed verdict or to dismiss on the ground that a cause of 
action has not been proved, all competent evidence adduced by 
plaintiff together with all reasonable inferences to be drawn 
therefrom favorable to the plaintiff must be accepted as true. 

2. Negligence. The cause which will afford the basis for an 
action for damages for negligence must be a proximate cause of 
the accident and the ensuing injuries or death. 

Negligence to be regarded as a proximate cause of an 
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accident must be of such a character that it may be said that 
the accident was the natural and probable result of the negli- 
gence of which complaint is made. 

Where a negligent act creates a condition from which 
injury flows only by a subsequent independent act of a third 
person, the two acts are not concurrent and the existence of 
the condition is not a proximate cause of the injury. 


APPEAL from the district court for Otoe County: 
THomas E. Dunsar, JupcE. Affirmed. 


Cline, Williams, Wright & Johnson, for appellant. 


Chambers, Holland & Groth, John R. Dudgeon, Lee, 
Bremers & Lee, and Edwin Moran, for appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


YEAGER, J. 

This is an action by Raymond Frerichs, administrator 
of the estate of David M. Wiggins, deceased, plaintiff 
and appellant, against Eastern Nebraska Public Power 
District, a corporation, defendant and appellee, to re- 
. cover damages in favor of the widow and children of 
the deceased on account of the death of the said deceased 
which plaintiff claims was by the wrongful, unlawful, 
and negligent acts of this defendant. B-K Construction 
Company, a corporation, is also a named defendant but 
against it no liability is asserted in this action. It was 
made defendant because of the legal obligation it had 
to the deceased under the Workmen’s Compensation Act 
as employer of the deceased at the time of his death and 
because of its right of subrogation in case of recovery 
in this action. Hereinafter plaintiff and appellant will 
be referred to as plaintiff; the deceased, David M. Wig- 
gins, as the decedent; the Eastern Nebraska Public 
Power District as defendant; and B-K Construction 
Company as the company. 

The case was tried to a jury which returned a verdict 
in favor of the defendant on which verdict judgment 
was entered. A motion for new trial was filed which 
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was overruled. From the judgment and the order over- 
ruling the motion for new trial the plaintiff has ap- 
pealed. 

Numerous errors are assigned as grounds for reversal 
but before approaching them it appears necessary to set 
forth and make some observations upon the factual situ- 
ation as it is disclosed by the record. 

On and several years prior to July 2, 1946, the de- 
fendant was a public power district which had con- 
structed, owned, and maintained electric power lines and 
furnished electric current in seven counties in Nebraska 
including Otoe County. Among them was a line 3,419 
feet in length extending generally east and west between 
what are described in the record as the Catron and the 
McKee farmsteads both in Section 4, Township 8, Range 
9, Otoe County, Nebraska. The Catron farmstead is 
near the west side and the McKee near the east side 
of the section. This line was constructed by extension 
in 1941 from the Catron place to the McKee place to 
furnish electric current for the latter. The line crossed no 
roads or public ways. It was constructed by the setting 
of poles in the ground and the stringing of wires between 
transformers at the two ends. The line was grounded at 
both transformers. It was also grounded 1,843 feet west 
of the ground at the McKee end. There was no other 
grounding of the line. The line has been described as a 
7,200 volt single phase multi-grounded Y-type circuit. 
It consisted of two wires mounted vertically, that is one 
_ was strung in position from pole to pole and the other 
parallel therewith but on a vertical plane below. The 
exact distance of separation is not made known but 
it appears to have been near three feet. The higher 
wire was attached to insulators on the top of the poles. 
The lower was attached without insulation to the sides 
of the poles. The higher carried the current from the 
source of supply to the point of use. The design of the 
lower was not to carry current but with grounding was 
to complete the return circuit. There is no contention 
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that this lower wire would not have performed in ac- 
cordance with its design had it been properly and suffi- 
ciently grounded. 

On July 2, 1946, the company was constructing under 
contract a gas transmission or pipe line over and across 
the McKee land. This line was being laid in a channel 
dug by the company. The line of construction passed 
under the power line from northeast to southwest at a 
point about 800 feet west of the east end of the power 
line. The defendant had no notice of this construction. 
The decedent was an employee of and was engaged in 
the services of the company in this construction. At 
that time, employed in this work of construction, the 
decedent had a fellow employee whose name is W. J. 
Reeds. Reeds was the operator of what has been de- 
scribed as a boom tractor. This tractor was heavy equip- 
ment and was equipped with a Diesel motor. On its left 
side attached about one foot from the ground it had a 
boom or arm about 17 feet in length. This boom could 
be elevated to a vertical or almost vertical position and 
it could be lowered by allowing the upper end to be ex- 
tended outward from the tractor. Extending from a 
point of attachment on the right side of the tractor up 
over the end of the boom and down on the left side were 
metal cables. This equipment was used, among other 
things, to lift and hold in suspension progressive por- 
tions of the pipe for cleaning and painting before finally 
lowering the pipe into the channel. This was described 
as cradling pipe. 

On the day in question Reeds took the tractor and boom 
under the power line without incident while he was 
cradling pipe except that he saw the line, asked a fellow 
employee if there was clearance, and was assured that 
there was. Some time later, on request of his superior 
communicated to him by decedent, he discontinued 
cradling and came back up the pipe line under the 
power line. The boom caught and broke the lower wire 
of the power line. At the time decedent was standing, 
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leaning on a pick-up truck which was parked probably 
directly under the power line. As a result of this in a 
manner not disclosed except by inference the decedent 
suffered a severe electric shock from which very soon 
thereafter he died. 

The general theory of plaintiffs cause of action is 
that by reason of illegal construction of the line, and 
negligent failure to properly ground, the lower wire 
became charged with a high voltage which was trans- 
mitted to the decedent when it was broken thus caus- 
ing his electrocution and death. The negligence charged 
is particularized in the petition but it is not deemed 
necessary to set forth the particulars here. 

The defendant by its pleadings denies any illegal or 
negligent act on its part and says substantially that the 
decedent came to his death as a direct result of the act of 
the employee of the company in driving the tractor under 
the electric line with the boom in such position that it 
struck and broke the line, the existence of which was 
well known to him. 

At the close of plaintiff’s evidence the defendant moved 
for a dismissal on the ground that there was no evidence 
of negligence on the part of the defendant. At the close 
of all the evidence this motion was renewed and joined 
with it was an alternative motion for directed verdict 
on the same ground. It becomes necessary therefore 
to make a determination on this question before entering 
upon a consideration of plaintiff's assignments of error. 

Of course in the consideration of this question all of | 
the competent evidence adduced by plaintiff together 
with all reasonable inferences to be drawn therefrom 
favorable to him must be accepted as true. Parish v. 
County Fire Ins. Co., 139 Neb. 726, 298 N. W. 702. 

The plaintiff has inferred from the evidence that the 
lower wire of the line carried the electric current which 
caused the death of the decedent. This inference is 
based on the proved fact that this wire was broken and 
fell to the ground and proof of improper and insufficient 
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grounding by departure from what he contended was 
proper, safe, and lawful construction and grounding. 
There was no evidence of test of the wire with respect to 
current either before or after it was broken and no 
proof that either the decedent or the truck on which he 
was leaning was touched by the wire. 

Without, however, accepting or rejecting the infer- 
ence as reasonable it will for present purposes be as- 
sumed that the broken wire carried the electric charge 
which caused the death. So assuming, does it follow 
under law that the defendant may be held accountable 
for the death? The defendant contends that it may not. 

The theory of the defendant is that the power line 
was an existing condition over which the defendant had 
no control and was in nowise a proximate cause, that 
the proximate cause was the driving of the tractor under 
the long existing, observable, and observed condition. 

It may be reasonably said that the plaintiff does not 
contend herein that danger flowed from the wire to the 
decedent without the contact which was made there- 
with by the employee of the company. 

The rule with reference to cause which will afford 
the basis for an action for damages for negligence is 
that the act must be a proximate cause of the accident 
and the ensuing injuries or death. Brotherton v. Man- 
hattan Beach Improvement Co., 48 Neb. 563, 67 N. W. 
479, 58 Am. S. R. 709, 33 L. R. A. 598; Wagner v. Watson 
Bros. Transfer Co., 128 Neb. 535, 259 N. W. 373; Ander- 
son v. Byrd, 133 Neb. 483, 275 N. W. 825. 

In distinguishing between proximate cause and condi- 
tion this court said in Steenbock v. Omaha Country Club, 
110 Neb. 794, 195 N. W. 117: 

“To constitute proximate cause, under authority of 
the adjudicated cases, the injury must be the natural 
and probable result of the negligence, and be of such a 
character as an ordinarily prudent person could have 
known, or would or ought to have foreseen might prob- 
ably occur as the result. It is not sufficient that the 
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negligence charged does nothing more than furnish a con- 
dition by which the injury is made possible, and if such 
condition causes an injury by the subsequent independ- 
ent act of a third person, the two acts are not concurrent 
and the existence of the condition is not the proximate 
cause of the injury. There may have been carelessness 
and negligence on the part of the country club in plac- 
ing the flagpole across its driveway, but this, in itself, 
no matter how careless and negligent it might be, would 
not and could not alone cause the injury.” 

The observations made in this statement are sup- 
ported by other authority cited and quoted from in the 
opinion. Numerous other authorities sustain this view- 
point. Bunten v. Eastern Minnesota Power Co., 178 
Minn. 604, 228 N. W. 332; American General Ins. Co. v. 
Southwestern Gas & Electric Co., 115 F. 2d 706; Reardon 
v. Florida West Coast Power Corp., 97 Fla. 314, 120 So. 
842; Webb v. Louisiana Power & Light Co. (La.), 199 
So. 451; Oklahoma Gas & Electric Co. v. Wilson, 172 Okl. 
540, 45 P. 2d 750; Hayden v. Paramount Productions, Inc., 
33 Cal. App. 2d 287, 91 P. 2d 231; Buell v. Utica Gas & 
Electric Co., 259 N. Y. 443, 182 N. E. 77; Watral’s Adm’r. 
v. Appalachian Power Co., 273 Ky. 25, 115 S. W. 2d 372; 
Keep v. Otter Tail Power Co., 201 Minn. 475, 277 N. W. 
213; Morton’s Adm’r. v. Kentucky-Tennessee Light & 
Power Co., 282 Ky. 174, 1388 S. W. 2d 345; Wyatt v. 
Chesapeake & Potomac Telephone Co., 158 Va. 470, 163 
S. E. 370, 82 A.'L. R. 386. 

For the purposes of analysis and application of this 
rule to the case at bar it has, for present purposes, been 
assumed that there was negligence in the construction 
of this line in the respects hereinbefore indicated. Un- 
der the rule this in and of itself furnishes no basis for 
a claim of proximate cause since it may not reasonably 
be said that the occurrence here considered could be re- 
garded as the natural and probable result of this negli- 
gence or that this occurrence was of such a character 
as an ordinarily prudent person could have known, or 
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would or ought to have foreseen might probably occur 
as the result. Under the rule if the negligent act cre- 
ates a condition from which injury flows only by a sub- 
sequent independent act of a third person, the two acts 
are not concurrent and the existence of the condition is 
not a proximate cause of the injury. 

Here was a condition which had existed for several 
years. The line was over a field and not over any public 
way. The height of this line at the point of the break 
was estimated to be from 15 to 17 feet. There is no in- 
formation that any farming operation could be calcu- 
lated to extend that distance above the ground. It can- 
not well be said under this evidence that the defendant, 
measuring its duty by what an ordinarily prudent person 
could or would know or ought to foresee should have 
anticipated the occurrence which has been described 
herein. 

If therefore the rule as announced in Steenbock v. 
Omaha Country Club, supra, is to be adhered to it must 
be said that the record in this case fails to disclose any 
act on the part of the defendant which was a proximate 
cause of the death of the decedent. 

The plaintiff seeks to distinguish this case in prin- 
ciple from that case and to point out that it does not 
come within the rule there laid down as to proximate 
cause. By factual comparison this case is at least as 
clearly, if not more so, one where it must be said that 
the act producing the result could not have been one 
known or foreseen by an ordinarily prudent person. 

In Steenbock v. Omaha Country Club, supra, a flag- 
pole was placed across a driveway customarily used by 
the members of the club. The chauffeur of a member 
drove over the pole in consequence of which Steenbock 
was injured. It could be reasonably anticipated or fore- 
seen there that contact might be had with the pole. This 
court held that the placing of the pole was only a con- 
dition and not a proximate cause. Here the electric line 
was suspended well up above the ground entirely across 
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farm lands where only farming operations could be an- 
ticipated. It cannot well be said that the defendant 
acting as an ordinarily prudent person could have fore- 
seen such an occurrence as this. 

Plaintiff cites numerous authorities to sustain his 
position. None of them however depart from the propo- 
sition that if the act producing the result complained 
of is the independent act of a third person that act must 
be regarded as the proximate cause. Also for the most 
part the pronouncements upon which reliance rests are 
not based upon legal and factual situations comparable to 
that involved in the case at bar. 

In Harrison v. Kansas City Electric Light Co., 195 
Mo. 606, 93 S. W. 951, 7 L. R. A. N. S. 293, death by 
electrocution was involved and improper grounding was 
charged as negligence. In that case the contact was 
direct and there was not any element of independent in- 
tervening. cause. 

The case of City of Altus v. Wise, 193 Okl. 288, 143 
P, 2d 128, was one where a barbed wire on a high school 
ground became charged with current. Contact with 
this wire caused death. No independent act of a third 
person was involved. 

Brunell v. Mountain States Power Co., 81 F. 2d 305, 
was a case where the power company had constructed 
a power line along a public way. A pole was struck by 
an automobile out of control causing a dislocation of 
wires as a result of which plaintiff was injured. It was 
held that it was a question of fact for a jury as to 
whether or not this was a probable occurrence which the 
company should have anticipated. The opinion says 
inferentially that the duty of protection to the public 
extends only to situations where danger is reasonably to 
be anticipated. 

Hickman v. Union Electric Light & Power Co. (Mo.), 
226 S. W. 570, is in some aspects similar to the one at bar. 
In this case an elevated arm of sewer building machin- 
ery came in contact with an electric wire. The wire 
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was over a public street and was insulated from the be- 
ginning. The insulation had become defective in con- 
sequence of which on contact therewith death of a 
man engaged in the sewer.construction ensued. The 
opinion points out that the use was public and it was the 
duty of the company in this use to so operate as not to 
interfere with the right of the public to use the remainder, 
in the particular instance, to keep its wire properly in- 
sulated. Also it is pointed out that the company was 
charged with notice of the sewer construction and that 
it was thereby charged with a duty to guard against 
danger from its wire. 

Fassi v. Schuler, 349 Mo. 160, 159 S. W. 2d 774, is a 
case growing out of a fire in a three-story apartment or 
rooming house. The claim was that the house was not 
equipped as legally required with a fire escape. The 
court held that a jury could properly find that injury 
to the complaining occupant was the natural and prob- 
able consequence of the failure to have provided a fire 
escape. 

McGinnis v. Delaware, L. & W. R. R. Co., 98 N. J. L. 
160, 119 A. 163, is another case of an electric line over 
a public way. On this public way a gas main was being 
constructed. It was held that there was a jury question 
as to whether or not the company took the necessary 
precautions under the circumstances. 

The case of Futrell v. Arkansas-Missouri Power Corp., 
104 F. 2d 752, was a case where a clothesline became 
charged from a power line. Negligence was held to be 
a question for the jury. 

Conowingo Power Co. v. State of Maryland, 120 F. 
2d 870, was a case where a high tension wire came into 
contact with a cable on bridge construction equipment. 
The work in bridge construction was known to the power 
company. Prior to the incident causing death it took pre- 
cautions to protect those engaged in the construction 
but had at the time abandoned all or part of the pre- 
cautions. 
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Other cases are cited in the brief but none of them 
appear to furnish any more light upon the subject un- 
der inquiry than those herein referred to. 

From a study of these cases, and with good reason it 
is thought, certain conclusions are to be arrived at as 
follows: Electricity is an unseen, powerful, and danger- 
ous force. In the construction and maintenance of lines 
for its transmission the degree of care required is that 
which will protect against known and foreseen dangers 
and such as in the light of the agency itself and its known 
propensities may reasonably or in probability be fore- 
seen or anticipated taking into consideration at all times 
the time, place, and conditions of such construction and 
maintenance. 

On the facts of this case the defendant cannot be said 
to have known, reasonably anticipated, or foreseen in 
the absence of notice that any such operation as was 
carried on in this field would in probability ever come 
about. It had no notice. The inescapable conclusion 
therefore is that the decedent came to ‘his death as the 
result of an independent act of the employee of the 
company and that within the meaning of law no act of 
the defendant may be regarded as a proximate cause 
thereof. No cause of action was proved against the 
defendant. The assignments of error therefore require 
no consideration herein. 

This being true no verdict or judgment other than 
the one rendered would have been proper. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Doris C. BERRY, APPELLANT, Vv. SCHOOL DISTRICT OF 


Omaua, DoucLas County, NEBRASKA, APPELLEE. 
49 N. W. 2d 617 


Filed November 6, 1951. No. 33017. 


1. Workmen’s Compensation. Under the Nebraska Workmen’s 


i. 
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Compensation Act the rights of the plaintiff and the liabilities of 
the defendant are fixed by the terms of the statute. 

The general rule is that if an employee is injured 
while absent from the employment for lunch, the injury does 
not arise out of nor in the course of the employment. 


AppEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Affirmed. 


Frank C. Heinisch and William H. Mecham, for 
appellant. 


King, Haggart & Kennedy, for appellee. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Srmmons, C. J. 

This is a workmen’s compensation case. It presents 
the question as to whether or not plaintiff’s injuries were 
caused by an accident arising out of and in the course of 
her employment by defendant, as provided in sections 
48-109 and 48-110, R. S. 1943. Plaintiff’s petition was 
dismissed after hearing by the workmen’s compensation 
court. On appeal and after trial de novo, it was dis- 
missed by the district court. Plaintiff appeals. We af- 
firm the judgment of the trial court. 

The facts are not in dispute. Plaintiff suffered an 
accident and serious injury on September 6, 1949. 
Plaintiff was at the time of the accident a teacher under 
annual contract with the defendant. She taught school 
in the kindergarten at Franklin School, an elementary 
school. All her duties and service were performed at 
the Franklin School. 

The defendant maintained a lunchroom in Technical 
High School for the benefit of pupils and employees. 
The high school is some 9 or 10 blocks from the elemen- 
tary school where plaintiff taught. Teachers in the high 
school and in some of the surrounding schools ate there — 
where they had prompt service, good food, and reason- 
able prices. Eating there was optional with the teachers. 
It was the most convenient hot-lunch place. Plaintiff 
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usually drove to the high school for her lunch with 
another teacher. . 

Usually plaintiff dismissed her pupils at 11:15 a. m. 
She was required to remain in the building one-half hour 
thereafter and required to return twenty minutes be- 
fore the opening of the afternoon session; or, stated 
otherwise, she was not to leave for lunch before 11:45 
a. m., and was to be back at 12:40 p.m. On occasion she 
was required to return early for a conference. Such 
a requirement was not involved on the day of the acci- 
dent. Occasionally plaintiff remained after 11:45 a. m., 
if all her young pupils had not left for home. On the 
day of the accident plaintiff, because of such a situation, 
did not leave for lunch until 11:55 a.m. She and another 
teacher then drove to the high school; secured, ate, and 
paid for their lunch; and visited with another teacher. 
She performed no service and had no service to perform 
at the high school. Leaving the lunchroom she slipped, 
fell, and sustained serious injuries. 

Plaintiff’s rights and defendant’s liabilities are fixed 
by statute. Lincoln Traction Co. v. Reason, 143 Neb. 
512, 10 N. W. 2d 344; Nelms v. Mahoney, 147 Neb. 626, 
24 N. W. 2d 558. 

Our statute provides in .part: “Without otherwise 
affecting either the meaning or the interpretation of the 
abridged clause, ‘personal injuries arising out of and in 
the course of employment,’ it is hereby declared: Not 
to cover workmen except while engaged in, on or about 
the premises where their duties are being performed, 
or where their service requires their presence as a part 
of such service at the time of the injury, and during 
the hours of service as such workmen, and not to cover 
workmen who, on their own initiative, leave their line 
of duty or hours of employment for purposes of their 
own.” § 48-151, R. S. Supp., 1949. 

Tested by this statute it is patent that plaintiff has 
no right of recovery. 

We have held that the general rule is that if an em- 
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ployee is injured while absent from the employment for 
lunch, the injury does not arise out of nor in the course 
of the employment. McDonald v. Richardson County, 
135 Neb. 150, 280 N. W. 456. The rule is applicable here. 
The fact that the lunch place was a facility made avail- 
able by the defendant for teachers, if they elected to 
use it, does not prevent the application of the general 
rule under the facts of this record. 
The judgment of the district court is affirmed. 
AFFIRMED. 


ELiis N. PHILLIPS, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
49 N. W. 2d 698 


Filed November 6, 1951. No. 33082. 


1. Indictments and Informations. A complaint or information is 
fatally defective only if its allegations can be true and still not 
charge a crime. 

2. Burglary. The essential elements of an offense under section 
28-534, R. R. S. 1943, required to be charged and proved by the 
State, are the possession of instruments or tools suitable for 
breaking and entering with the intent to use them for a 
burglarious purpose. 

8. Criminal Law. A plea of abatement for variance is unavailing 
where the information which charges an offense is based upon 
the same transaction for which defendant had a preliminary 
hearing upon a complaint substantially charging the same of- 
fense as in the information. 

4. Burglary. The material elements of the crime of possession, 
custody, or contro! of instruments or tools with intent to break 
and enter may be proved by direct circumstantial evidence. 

5. Criminal Law: Trial. The test by which to determine the suf- 
ficiency of circumstantial evidence in a criminal prosecution is 
whether the facts and circumstances tending to connect accused 
with the crime charged are of such conclusive nature as to exclude 
every reasonable hypothesis except that of his guilt. 

It is the province of the jury to determine the 

circumstances surrounding and which shed light upon the al- 

leged crime; and if, assuming as proved the facts which’ the 
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evidence tends to establish, they cannot be accounted for upon 
any rational theory which does not include the guilt of the 
accused, the proof cannot, as a matter of law, be said to have 
failed. 


In a criminal case, this court will not interfere 
with a verdict of guilty based upon the evidence, unless it is 
so lacking in probative force that we can say, as a matter of law, 
that it is insufficient to support a finding of guilt beyond a 
reasonable doubt. 

Burglary. In a prosecution for possession of burglar’s tools and 
implements, the ownership thereof is ordinarily immaterial. 

In such a case, the possession may be actual or con- 
structive, and unless expressly provided by statute, possession 
upon one’s person is not necessary. Two persons may have 
constructive possession or one may have actual possession and 
the other, constructive possession. 

The possession of burglarious implements or tools with 
a guilty intent may be joint as well as several, and where the 
guilty intent of several is manifested by their joint act, it 
becomes a joint offense. 

Criminal Law: Trial. When complaint is made of the refusal 
of the district court to give an instruction requested, the burden 
is upon the party complaining to show not only that he was 
probably prejudiced by the refusal of the court to give the 
instruction, but he must also show that the entire instruction was 
correct as a proposition of law and applicable to the facts in 
evidence in the case. 

Criminal Law. Under our code of criminal procedure, the law 
does not distinguish between principals in the first and second 
degrees, and whoever aids, abets, or procures another to commit 
any offense may be prosecuted and punished as if he were the 
principal offender. 

Indictments and Informations: Criminal Law. The same rule as 
to the information, conduct of the case, and punishment, appli- 
cable to a principal in fact now governs his aider, abettor, or 
procurer, and no additional facts need to be alleged in an in- 
formation against the latter than are required against his 
principal. ; 

Trial. An instruction will not be held to be prejudicially errone- 
eous merely because of a harmless imperfection which cannot 
reasonably be said to have confused or misled the jury to the 
prejudice of the party complaining. 

Criminal Law: Trial. The word “or” when used not to connect 
two distinct facts of different natures, but to characterize and 
include two or more phases of the same fact, attended with the 
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same result, states but a single ground, and not the alternative. 

16. Burglary: Criminal Law. The words “possession, custody or 
control” as used in section 28-534, R. R. S. 1943, express an 
alternative of terms, definitions, or eaplenavens of the same 
thing in different words. 


Error to the district court for Cass County: THomas 
E. Dunpar, JupGE. Affirmed. 


Casey & Chovanec, and Warren C. Schrempp, for plain- 
tiff in error. 


Clarence S. Beck, Attorney General, and William T. 
Gleeson, for defendant in error. 


Heard before Srmmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 


CHAPPELL, J. 

An information charged defendant with unlawful 
possession of certain described instruments and tools, 
with intent feloniously to break and enter into a build- 
ing containing valuable property. Upon a plea of not. 
guilty, he was tried to a jury and found guilty as charged. 
His motion for new trial was overruled, and in the light 
of plaintiff's previous record, as was done and approved 
in Maher v. State, 144 Neb. 463, 13 N. W. 2d 641, the 
trial court sentenced defendant to serve four years in 
the Nebraska State Penitentiary. In that connection, 
the sentence imposed was less than the five year maxi- 
mum authorized by section 28-534, R. R. S. 1943. 

Therefrom defendant prosecuted error to this court, 
assigning substantially that the trial court erred: (1) 
In failing to sustain defendant’s motion to quash the in- 
formation; (2) in failing to sustain defendant’s plea in 
abatement for want of a preliminary hearing because 
of an alleged fatal variance between the original com- 
plaint, which allegedly did not charge an offense under 
section 28-534, R. R. S. 1943, and the information, which 
admittedly did allege an offense thereunder; (3) in the 
admission and exclusion of certain evidence; (4) in the 
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refusing and giving of certain instructions; and (5) that 
the verdict was not sustained by the evidence but con- 
trary thereto and contrary to law. We conclude that 
the assignments should not be sustained. 

In the light of the record before us, the first assign- 
ment of error may be considered as waived. In that 
regard, defendant conceded in his brief that the infor- 
mation properly charged an offense under the statute. 
His brief argued none of the grounds alleged in his mo- 
tion to quash, and none of such grounds could logically 
be said to raise the issue that on the record he had 
been denied a preliminary hearing. That objection was, 
however, concededly raised for the first time by his 
plea in abatement, which the second assignment alleges 
was erroneously overruled. 

Since the information admittedly charged an offense 
‘under section 28-534, R. R. S. 1943, then by analogy the 
second assignment of error has no merit if the original 
complaint to which defendant pleaded not guilty and 
upon which he was concededly given a preliminary hear- 
ing in the county court was sufficient to charge the same 
offense. We conclude that it was. 

The answer is found in O’Neill v. State, 105 Neb. 824, 
182 N. W. 503, wherein it was concluded that an infor- 
mation identical with the complaint at bar in all material 
respects was sufficient to charge an offense under the 
same statute. We have heretofore held that a complaint 
or information is fatally defective only if its allegations 
can be true and still not charge a crime. Hunt v. State, 
143 Neb. 871, 11 N. W. 2d 533. 

The essential elements of an offense under section 
28-534, R. R. S. 1943, required to be charged and proved 
by the State, are the possession of instruments or tools 
suitable for breaking and entering with the intent to 
use them for a burglarious purpose. O’Neill v. State, 
supra; 12 C. J. S., Burglary, § 69, p. 753; 9 Am. Jur., 
Burglary, § 86, p. 281, § 88, p. 282; Annotation, 103 A. 
L, R. 1313. Both the complaint and information alleged 
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such elements, and sufficiently stated an offense under 
the statute. The applicable rule is that where the record, 
as here, clearly shows that an information which charges 
an offense was based upon the same transaction for 
’ which defendant had a preliminary hearing upon a com- 
plaint substantially charging the same offense as in the 
information, then a plea of abatement for variance is 
unavailing. Wheeler v. State, 79 Neb. 491, 113 N. W. 
253; Mills v. State, 53 Neb. 263, 73 N. W. 761. There- 
fore, we conclude that defendant had a preliminary hear- 
ing upon the offense charged in the information, and the 
second assignment has no merit. 

For clarity of discussion we will next turn to the fifth 
assignment. In doing so, we conclude that evidence 
adduced by the State was amply sufficient to sustain the 
verdict. In that regard, defendant offered no competent 
evidence to refute or deny the State’s evidence. In 
Kitts v. State, 153 Neb. 784, 46 N. W. 2d 158, a case 
strikingly similar to that at bar in its factual aspects, 
this court concluded that the material elements of the 
crime of possession, custody, or control of instruments 
or tools with intent to break and enter, as defined by sec- 
tion 28-534, R. R. S. 1943, may be*proved by direct or 
circumstantial evidence, and that this court in a criminal 
action will not interfere with a verdict of guilty based 
upon the evidence, unless it is so lacking in probative 
force that we can say, as a matter of law, that it is in- 
sufficient to support a finding of guilt beyond a reason- 
able doubt. That opinion also specifically held: ‘The 
test by which to determine the sufficiency of circum- 
stantial evidence in a criminal prosecution is whether 
the facts and circumstances tending to connect accused 
with the crime charged are of such conclusive nature 
as to exclude every reasonable hypothesis except that 
of his guilt. 

“It is the province of the jury to determine the cir- 
cumstances surrounding and which shed light upon 
the alleged crime; and if, assuming as proved the facts 
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which the evidence tends to establish, they cannot be 
accounted for upon any rational theory which does not 
include the guilt of the accused, the proof cannot, as a 
‘ matter of law, be said to have failed.” 

Bearing such rules in mind, we have examined the 
record, which discloses that on July 6, 1950, in Union, 
Cass County, Nebraska, a witness left his house about 
11:30 p. m. to deposit some letters in the post office. 
As a matter of habit, he walked west through an alley, 
upon which his house abutted, immediately south of 
Main Street, which runs east and west, until he came 
to the first north and south street, intersecting such al- 
ley, then proceeded north to Main Street, thence west 
to the post office. While still walking in the alley and 
before he had reached its intersection with the north 
and south street, he observed a car facing north, parked 
in the street-alley intersection where he never had pre- 
viously seen one parked. Walking within 10 feet of it, 
he noticed that there were three persons in the car, and 
as he approached, it was set in motion, going north 
toward Main Street, where it stopped at a stop sign, and 
a man alighted from the vehicle. The witness noted the 
Douglas County license, No. 1-16375, and observed that 
the vehicle was a 1939 or 1940 Buick. 

A few minutes later, having mailed his letters and 
stopped in a nearby cafe for a cup of coffee, he retraced 
his route, and observed that the same vehicle was again 
parked at the same alley-street intersection. As he ap- 
proached, it again contained three persons, and, starting 
up, moved north toward Main Street. 

When the witness reached his house, he made a note 
of the vehicle’s license number, and then and there tele- 
phoned a part-owner of a liquor store located in the so- 
called Banning Building so situated as to front on Main 
Street and abut upon the alley through which the wit- 
ness had walked. 

On cross-examination, the witness affirmed that he 
had regarded the presence of the vehicle and the persons 
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in it at that time and place as suspicious, and for that 
reason had taken particular note of the license number. 

Another part-owner of the liquor store testified that 
at about 12:30 a. m., July 7, 1950, in response to a tele- 
phone call from his co-owner, he arrived at Union from 
Nebraska City, and drove his automobile slowly south 
down the street which bounded the block containing the 
Banning Building. At the intersection of the alley this 
witness also observed a car parked at the same spot as 
heretofore recited. It was a Buick, and its lights were 
off. 

Such witness then called the sheriff and gave him the 
license number of the car. The sheriff arrived in Union 
at approximately 1:00 a. m., and was met by the witness, 
and riding in the sheriff’s car, they permitted the same 
to coast down Main Street to the west, with lights and 
motor off, to a point one-quarter of a block east of the 
street intersection, where the Buick had been observed. 
They alighted from the vehicle and were walking toward 
the intersection when a dog started to bark. Thereupon 
there was a sound of running feet, a door slammed, 
lights went on, the motor started, and the parked car 
was driven north into Main Street without stopping, 
and turned west. The sheriff returned to his car, took off 
in pursuit, and, sounding his siren, forced the vehicle 
to the side of the road, where he arrested the three occu- 
pants of the car, a Buick bearing license No. 1-16375. 

While the party who accompanied the sheriff held the 
sheriff’s revolver on the three men, one of whom was 
defendant driver of the vehicle, the sheriff searched the 
car, there finding the following items, which were ad- 
mitted in evidence: From the rear floor of the car, 
back of the front seat, he found and removed a pinch 
bar, two car spring halves, a steel punch, a tire tool, 
three chisels, a pair of pliers, an axe, a sledge hammer, 
and a flashlight. Also, he found and removed from un- 
der the right front seat a flashlight and two loaded re- 
volvers concealed but readily accessible. The trial court 
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excluded a pair of black gloves found on the rear floor 
of the car, and also three nail setters and a screw driver, 
_ which the sheriff had taken from the person of one 
Orrin T. Fasnacht, who was alone in the back seat of 
the car. 

At the sheriff’s direction, three men present at the 
arrest went into the east-west alley immediately south 
of Main Street to inspect the rear of the building. There 
they found the east window on the rear of the Banning 
Building over the liquor store open one or two inches; 
a board fitted into the interior casing obstructed fur- 
ther elevation of the window; and the sill bore indenta- 
tion marks. The lower sash of the window was re- 
moved later that morning and the pinch bar and punch 
taken from the car, upon being inserted by the sheriff, 
fitted the marks found on the window. The window 
had been closed on July 6 and prior to that day had 
borne no marks of any instrument. There was some 
dried putty on the window sill, and a white substance 
still adhered to the pinch bar when it was removed 
from the car. Such substance dropped off the bar dur- 
ing the defendant’s preliminary hearing. . 

The defendant, in response to questions put to him by 
the sheriff immediately after his arrest, denied knowing 
that the guns were in the car, said that he did not know 
to whom the tools belonged, and that the car belonged 
to his brother. The man in the back seat at the time 
the car was searched said that some of the tools belonged 
to him. 

The sheriff, on the basis of his experience and train- 
ing as a law enforcement officer, testified that in his 
opinion the tools removed from the car operated by de- 
fendant were suitable and capable of being used for 
breaking and entering buildings. We conclude that by 
whatever test the evidence was sufficient to sustain the 
verdict. 

When the instruments and tools were offered in evi- 
dence by the State, defendant objected to their admis- 
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sion for want of foundation. They were admitted over 
such objections, and the third assignment of error con- 
tended that the trial court erred in doing so. The -rec- 
ord discloses that the State was required and did show 
by competent evidence, in addition to circumstances 
heretofore recited, that: (1) Defendant was operating 
the motor vehicle immediately prior to his arrest; (2) 
the tools were observed on the floor of the vehicle by 
the sheriff and other witnesses; (3) they were removed 
therefrom in the presence of defendant, the other two 
men in the car, and other witnesses; (4) they remained 
in the custody of the sheriff from the time of their re- 
moval from the car until their production in court; (5) 
with one immaterial exception heretofore noted, they 
were in the same condition at the trial as they were at 
the time of removal from the car; and (6) they were 
suitable and capable of being used for breaking and 
entering buildings. Defendant has pointed out in the 
brief no respect in which foundation was insufficient. 
As a matter of fact, under the circumstances heretofore 
recited, we conclude that ample foundation was laid for 
their admission. 

Defendant also complained because the trial court 
excluded an exhibit purporting to be an information 
filed in the same court against one Orrin T. Fasnacht. 
The clerk of the district court, as a witness for defend- 
ant, identified the information only as one “filed in the 
case of State of Nebraska vs. Lloyd D. Jacks and others.” 
When it was offered in evidence by defendant, the State 
objected to its admission as irrelevant, incompetent, and 
immaterial. The objection was sustained, whereupon 
counsel for defendant said: ‘This offer is made for the 
purpose of showing that Orin T. Fasnacht is charged 
with the crime of possession of the burglary tools, the 
same tools, being those with which this defendant at the 
bar is charged with; this offer being made for the pur- 
pose of showing that, by the admission of the State, the 
tools were in the ownership and possession of someone 
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other than the defendant at this bar.” The State then 
objected to such offer as “irrelevant, incompetent, and 
immaterial. Tends to neither prove or disprove any 
issue in this case * * * Not the best evidence.” The 
objection was sustained and we conclude that the trial 
court properly did so. 

The information itself did disclose that one Orrin T. 
Fasnacht, not otherwise identified, was charged with 
the crime of possession of burglary tools. However, it 
did not disclose that they were the same tools as those 
involved in this case, or by analogy that they were in 
the ownership and possession of someone other than 
defendant, and in that regard, defendant produced no 
evidence to sustain any such contention. 

In any event, the fact that defendant was separately 
charged with the same offense would not be a control- 
ling element. As stated in 12 C. J. S., Burglary, § 69, 
pages 754 and 755: ‘“‘To convict defendant of the crime 
of possessing burglar’s tools and implements, the state 
must show that he was in possession thereof in a legal 
sense of the term ‘possession,’ although it need not prove 
an actual possession, or that the tools were taken from 
the person of defendant. Possession, for the purposes 
of such statutes, may be joint or individual, and two or 
more may be in possession of burglar’s tools where they 
have the power of control and an intent to control 
jointly. * * * Ina prosecution for possession of burglar’s 
tools and implements, the ownership thereof is imma- 
terial.” Also, as stated in 9 Am. Jur., Burglary, § 86, 
p. 281: “The possession may be actual or constructive. 
Unless expressly provided, possession upon one’s per- 
son is not necessary. Two persons may have construc- 
tive possession or one may have actual possession and 
the other, constructive possession.” And again in sec- 
tion 87, p. 282: ‘The possession of burglarious imple- 
ments with a guilty intent may be joint as well as sev- 
eral; and where the guilty intent of several is mani- 
fested by their joint act, it becomes a joint offense.” 
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See, also, Annotation, 103 A. L. R. 1314, and State v. 
Furlong, 216 Iowa 428, 249 N. W. 132, wherein similar 
tools were also found in a car occupied by three men, as 
in the case at bar. It follows that the exhibit was en- 
tirely immaterial, irrelevant, and incompetent in any 
manner to prove the offer as made. 

The fourth assignment charges that the trial court 
erred in refusing to give defendant’s requested instruc- 
tions Nos. 1, 2, 3, and 4, and in the giving of instructions 
Nos. 1, 6, 9, and 13. We conclude that the contention 
has no merit. 

In Jones v. State, 147 Neb. 219, 22 N. W. 2d 710, this 
court held: “It is the duty of the court to instruct the 
jury on the law of the case, whether requested so to do 
or not; and an instruction or instructions which, by the 
omission of certain elements, have the effect of with- 
drawing from the consideration of the jury an essential 
issue or element of the case, is erroneous; but where the 
jury is instructed generally upon the law, and when the 
instructions given do not have the effect above stated, 
error cannot be predicated upon the failure of the court 
to charge upon some particular phase of the case unless 
a proper instruction was requested by the party com- 
plaining.” Also, as stated in Owens v. State, 152 Neb. 
841, 43 N. W. 2d 168, quoting with approval from Davis 
v. State, 51 Neb. 301, 70 N. W. 984: “ ‘When complaint 
is made of the refusal of the district court to give an 
instruction asked, the burden is upon the party complain- 
ing to show, not only that he was probably prejudiced 
by the refusal of the court to give the instruction, but 
he must also show that the entire instruction was cor- 
rect as a proposition of law and applicable to the facts 
in evidence in the case.’” Such cases are controlling 
here. 

In that connection, defendant’s requested instruction 
No. 1 would have erroneously told the jury among other 
things that: “In this connection, you are instructed 
that to have possession one must control the object ex- 
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clusive of others and must have the right to exclude 
others from meddling with it; in other words, posses- 
sion means actual control and management.” The court 
properly refused to give the instruction. 

In Moore v. State, 148 Neb. 747, 29 N. W. 2d 366, 
this court held: ‘Under our code of criminal procedure 
the law does not distinguish between principals in the 
first and second degrees, and whoever aids, abets, or 
procures another to commit any offense may be prose- 
cuted and punished as if he were the principal offender. 

“The same rule as to the information, conduct of the 
case, and punishment, applicable to a principal in fact 
now governs his aider, abettor, or procurer, and no addi- 
tional facts need to be alleged in an information against . 
the latter than are required against his principal.” 

In that connection, defendant’s requested instruction 
No. 2 would have erroneously told the jury that: “There 
is no allegation or proof in this case of conspiracy or 
joint enterprise; therefore, if you find that the tools 
and instruments alleged, were owned and in the posses- 
sion of someone other than the defendant Ellis N. Phillips 
for any purpose whatsoever, the possession cannot be 
imputed to this defendant and your verdict should be 
one of not guilty.” The court properly refused to give 
such an instruction. Further, the foregoing authorita- 
tively discloses that, contrary to defendant’s contention, - 
instruction No. 13, given by the trial court, properly 
stated the applicable rule. See, also, McMahon v. State, 
70 Neb. 722, 97 N. W. 1035. Such instruction was not 
erroneously given. 

Defendant’s requested instruction No. 3 would have 
erroneously told the jury that: “You are instructed 
that the intent to break and enter must exist at the same 
time as the possession complained of and proved, and 
that if, at the time it is alleged that the tools were found 
in the automobile, the defendant had no intent to break 
and enter a building containing property of value, then 
you must return a verdict of not guilty as to this de- 
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fendant.” It will be noted that the instruction errone- 
ously confined defendant’s intent to the time the tools 
were found in the automobile after his arrest. The 
crime, if one had been committed, was complete at 
the moment of arrest, and at all pertinent times prior 
thereto as well, while defendant possessed the tools with 
intent to break and enter. The instruction was properly 
refused. 

Defendant’s requested instruction No. 4 would have 
erroneously told the jury with regard to the two re- 
volvers found concealed but readily accessible under 
the front seat of the automobile which he was driving, 
that: ‘“* * * the fact that there has been testimony that 
two revolvers were found in the car in which defendant 
was, would not, of itself, be wrongful or unlawful, as it 
is no crime against the laws of the State of Nebraska to 
carry in an automobile a loaded or unloaded revolver.” 

In that connection, section 28-1001, R. R. S. 1943, con- 
taining exceptions having no application here, makes it 
a felony to carry a revolver concealed on or about his 
person. In Bright v. State, 125 Neb. 817, 252 N. W. 386, 
a conviction was affirmed where the evidence disclosed 
that defendant was carrying a revolver concealed but 
readily accessible either in a motor vehicle operated by 
him or on his person while operating the same. The 
weight of authority sustains such position. See, 56 Am. 
Jur., Weapons and Firearms, § 10, p. 996; Annotation, 
50 A. L. R. 1534; Annotation, 88 A. L. R. 807. The in- 
struction was properly refused. 

In Hampton v. State, 148 Neb. 574, 28 N. W. 2d 322, 
this court held: “An instruction will not be held to be 
prejudicially erroneous merely because of a harmless 
imperfection which cannot reasonably be said to have 
confused or misled the jury to the prejudice of the 
party complaining.” Instruction No. 1, given by the 
trial court, could not for any reason have been confus- 
ing or misleading, and without further discussion it is 
sufficient to say that it comes squarely within the fore- 
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going rule. It was not prejudicially erroneous. 

Defendant complained that instructions Nos. 6 and 
9, given by the trial court, were prejudicially erroneous 
because they contained the words “possession, custody or 
control” when the information used only the word “pos- 
session,” thus imposing an erroneous burden upon de- 
fendant. Instruction No. 9 simply recited the pertinent 
parts of the statute defining the crime. Instruction No. 
6 told the jury: “The material allegations and elements 
in the amended information necessary to be established 
by the evidence beyond a reasonable doubt in order to 
convict the defendant of the crime charged are: 

“1, That on or about July 7th, 1950, in the County 
of Cass and State of Nebraska, the defendant, Ellis N. 
Phillips, had in his possession, custody or control, cer- 
tain instruments or tools as alleged in the amended in- 
formation, suitable for burglarious purposes. 

“2. That such possession, custody or control of said 
instruments or tools was with the intent on his part, 
feloniously, to break and enter some building contain- 
ing valuable property. 

“If you find from the evidence beyond a reasonable 
doubt that the State has established each of the fore- 
going elements, then it will be your duty to find the 
defendant guilty of the crime as charged in the amended 
information; but if the State has failed to so establish 
each of the foregoing elements by the evidence beyond a 
reasonable doubt, then it will be your duty to find the 
defendant not guilty.” 

At the outset it will be seen that the additional bur- 
den about which defendant complains was placed on 
the State rather than the defendant, who received the 
benefit thereof. 

On the other hand, the words “possession, custody or 
control” as used in the statute do not mean three dif- 
ferent things or state three different situations or ele- 
ments of guilt. As stated in Smith v. R. F. Brodegaard 
& Co., 77 Ga. App. 661, 49 S. E. 2d 500: “They express 
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an alternative of terms, definitions, or explanations of the 
same thing in different words. They mean substantially 
the same thing, i. e., that the property is within the power 
and dominion of the defendant. It is hardly conceivable 
that a person could be in possession of personal property 
without having some kind of custody or control over the 
property, or could have it in his custody without some 
character of control or possession, or in his control with- 
out some measure of custody or possession. ‘The word 
“or”, when used not to connect two distinct facts of dif- 
ferent natures, but to characterize and include two or 
more phases of the same fact, attended with the same 
result, states but a single ground, and not the alterna- 
tive” 46 C. J., 1125 (4). This rule of construction has 
been recognized and applied by our courts in both crim- 
inal cases and civil cases.” See, also, Wilson v. State, 
153 Tex. Cr. 270, 219 S. W. 2d 86; Boyd v. Travelers 
Fire Ins. Co., 147 Neb. 237, 22 N. W. 2d 700; McMahon 
v. State, supra. In other words, possession as used in 
the information embraced custody or control, and in- 
structions Nos. 6 and 9, given by the trial court, did not 
depart from the issue formulated by the information and 
defendant’s plea of not guilty thereto, nor impose any 
additional burden upon defendant. 

Finding no error in the record prejudicial to defend- 
ant, we conclude that the judgment should be and hereby 
is affirmed. 

AFFIRMED, 


VoL. 154] SEPTEMBER TERM, 1951 805 


Wax v. Co-Operative Refinery Assn. 


EDITH JANE WAX, NOW EDITH JANE PLANANSKY, AS 
ADMINISTRATRIX OF THE ESTATE OF DALLAS E. Wax, 
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1, Fires: Negligence. In the absence of any statute or ordinance 
prescribing a duty on the part of an owner or occupant of 
premises to a fireman or individual fighting a fire thereon, 
they are bare licensees, and such owner or occupant is not liable 
for injuries to such persons except those proximately resulting 
from willful or wanton negligence or a designed injury or a 
hidden danger or peril known to the owner or occupant but 
unknown to the fireman or individual and not, if reasonable 
opportunity is given, disclosed to such persons or their superiors 
who were unable to observe the same by exercising ordinary 
care. 

In such cases it is immaterial whether or not 
the fire was started by negligence of the occupant or owner 
of premises or that such was continuing negligence, since 
a fireman or individual undertakes to fight a fire knowing 
that it exists and as licensee ordinarily assumes the risk of the 
premises as he finds them. 

3. Negligence. The duty of an owner or occupant of premises 
owing to a licensee is not confined to real property, but applies 
as well to personal property. 


AppEAL from the district court for Box Butte County: 
Eart L. Meyer, Jupce. Affirmed in part, and in part 
reversed and remanded with directions. 


Charles A. Fisher, for appellant. 
Edwin D. Crites, for appellees. 


Heard before Srmmons, C: J., CARTER, MEssMoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.auGu, JJ. 


CHAPPELL, J. 

A former opinion in this case is reported as Wax v. 
Co-Operative Refinery Assn., ante p. 42, 46 N. W. 2d 769. 
Upon reargument, we arrive at the same result as in 
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such former opinion, but upon the basis of somewhat 
different reasoning. However, we still adhere to and 
reaffirm syllabus 7 and 8, together with that part of 
the opinion discussing and perfecting the propositions 
of law established by such syllabus. Otherwise, insofar 
as said former opinion is in conflict herewith, it is va- 
cated and withdrawn. 

The pleadings and pertinent facts appearing in the 
record are correctly reflected in that opinion, and they 
will not be generally restated. Further, the facts re- 
flected by the opinion in Fentress v. Co-Operative Re- 
finery Assn., 149 Neb. 355, 31 N. W. 2d 225, with ex- 
ceptions which could not require a different result here, 
are identical with those at bar. Such exceptions ap- 
pear in our former opinion, and they will not be gen- 
erally repeated. It is sufficient for us to say that in the 
Fentress case plaintiff was a trained member of the Hem- 
ingford Volunteer Fire Department. In other words, 
he was a volunteer fireman. 

In the case at bar, decedent was a professional paid 
fireman, in the employ of the United States government, 
at the Alliance Air Base, and not a member of the Hem- 
ingford Volunteer Fire Department. However, he re-' 
sided in Hemingford, was there when the fire alarm 
siren sounded, and went to the fire, where, upon request, 
with knowledge and permission of and under direction 
of Hemingford Volunteer Fire Department officials, he 
voluntarily served as a fireman with other firemen. In 
other words, he was simply a fireman who volunteered. 

Both the plaintiff in the Fentress case, and decedent 
in this case, were in fact firemen whose respective in- 
juries or death occurred while they were fighting the 
same fire, under almost identical circumstances. In the 
light of the situation presented, they were both, in the 
eyes of the law, bare licensees, and the two cases are con- 
trolled by like or related propositions of law. 

In the Fentress opinion, it was said: “The rule is that 
in the absence of any statute or ordinance prescribing a 
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duty on the part of the owner of premises to members 
of a public fire department, the owner is not liable for 
injuries to such a fireman except those proximately 
resulting from willful or wanton negligence or a designed’ 
injury. New Omaha Thomson-Houston Electric Light 
Co. v. Anderson, 73 Neb. 84, 102 N. W. 89. 38 Am. Jur., 
Negligence, § 125, p. 785; Annotations, 13 A. L. R. 637, 
141 A. L. R. 584; 45 C. J., Negligence, § 200, p. 794. 

“We are not here dealing with a hidden danger or 
peril. The condition of the burning transport was an 
obvious one.” 

The pertinent ordinances, rules, and regulations here 
involved and allegedly violated were doubtless enacted 
to prevent a fire and not to prescribe a duty on the part 
of an owner or occupant of premises to an individual 
or fireman or members of a fire department fighting a 
fire. 

Each authority cited in the Fentress case affirms the 
fact that a fireman or individual fighting a fire on the 
premises of an owner or occupant is a bare licensee to 
whom the owner or occupant owes no greater duty than 
to refrain from injuring him by willful or wanton neg- 
ligence or a designed injury, except in certain cases 
where there may be the duty to warn of hidden danger 
or peril known to the owner or occupant but unknown 
to or unobservable by the fireman in the exercise of 
ordinary care. Here the danger was not only obvious, 
but also defendant gave warning that there was danger 
of a second explosion which caused the injuries to and 
death of decedent. See, also, 65 C. J. S., Negligence, § 
33, p. 490; 30 L. R. A. N.S. 60. 

The fact that defendant owner’s gas and oil trailer 
truck here involved was personal property and out in the 
road some distance from defendant’s filling station at 
the time of the accident would be of no controlling con- 
sequence to change the rule, because the rule with re- 
spect to the duty toward a licensee is not confined to 
‘real property but applies to personal property as well. 
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45 C. J., Negligence, § 202, p. 798; 65 C. J. S., Negligence, 
§ 35, p. 494. 

In New Omaha Thomson-Houston Electric Light Co. 
v. Anderson, 73 Neb. 84, 102 N. W. 89, cited with ap- 
proval in the Fentress case, supra, it was held: “In 
the absence of any municipal ordinance or statute chang- 
ing the rule, a fireman who entered upon property with- 
out any special authority or invitation of the owner is a 
bare licensee, made such by public necessity and takes 
the risk of the premises as he finds them.” 

In Cities Service Oil Co. v. Dixon, 14 Ohio Law Ab- 
stract 203, a private individual who went to assist at a 
fire was held to be a bare licensee. In that opinion, 
quoting from Hannan, Admr. v. Ehrlich, 102 Ohio St. 
176, 131 N. E. 504, it was said: ‘“ ‘A licensee takes his 
license subject to its attendant perils and risks, and the 
licensor owes him no duty except to refrain from wan- 
tonly and wilfully injuring him, and to exercise ordinary 
care after discovering him to be in peril; he should not 
be exposed to hidden dangers, pitfalls or obstructions.’ ”’ 
See, also, Eckert, Admr. v. Refiners Oil Co., I7 Ohio 
App. 221, a comparable case, which also quoted the fore- 
going statement with approval. In the last-cited case it 
was held: “A fireman, responding to an alarm of fire, 
is a licensee while on the premises where the fire is in 
progress, and the owner of such premises owes to such 
fireman only the duty to refrain from wilfully or wan- 
tonly injuring him and to exercise ordinary care after 
discovering him to be in peril.” 

It is generally held that a fireman, or individual who 
goes to assist in putting out a fire upon premises and 
is injured, cannot establish liability of the property 
owner or occupant therefor by simply establishing neg- 
ligence in starting the fire, but only by showing that 
his injuries were designed or proximately caused by 
willful or wanton negligence of such owner or occupant 
or by some hidden danger or peril upon the premises, 
known by the occupant or owner but unknown by the 
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fireman or individual, and not, if reasonable opportunity 
is given, disclosed to such persons or their superiors, 
who were unable to observe the same by exercising 
ordinary care. Therefore, it is immaterial whether or not. 
the fire was started by negligence or that such was con- 
tinuing negligence as argued by plaintiff, since a fire- 
man or individual who undertakes to fight a fire knows 
that it exists and as licensee ordinarily assumes the. 
risk of the premises as he finds them. 141 A. L. R. 585. 

Cases relied upon by plaintiff are entirely distinguish- 
able both upon the facts and the law. In Suttie v. Sun 
Oil Co., 15 Pa. Dist. & Co. 3, it was held that consideration 
of public policy prevented the predicating of any liability 
upon the owner or occupant to a fireman upon negligence 
causing the fire. Therein the court said: “It is a well 
known fact that in the great majority of instances fires 
originate from the negligence of those in possession of 
property. To impose upon an owner liability for such 
negligence in favor of those who voluntarily assume 
all the dangers growing out of so hazardous an occupa- 
tion, however commendably courageous and disinterested 
the assumption may be, would inflict an onerous and 
unfair risk upon one who is deprived of all control over 
the other’s acts, who cannot even prevent him from 
assuming such risks, who, for the public good, has tem- 
porarily lost all control over his property, and who is 
helpless to protect himself. * * * This position is in 
accord also with the obvious public policy to which the 
situation gives rise. An owner, facing knowlege that 
he risks being mulcted in damages by those whom he 
summons to aid in the extinguishment of a fire, would 
be strongly tempted by self-interest to temporize with 
the dangerous situation, to adopt his own means of sav- 
ing his property, and to delay summoning aid until per- 
haps greater danger would be threatened to the public.” 
See, also, Lunt v. Post Printing Co., 48 Colo. 316, 110 P. 
203, 30 L. R. A. N.S. 60, 21 Ann. Cas. 492. 

In the light of the foregoing rules, we find in the rec- 
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ord no competent evidence which could reasonably sus- 
tain a conclusion that defendant was guilty of willful 
or wanton negligence or a designed injury, or that there 
was a hidden danger or peril upon which a recovery 
could be predicated. Therefore, we conclude that the 
trial court did not err in setting aside the verdict but 
did err in granting defendant a new trial, and that the 
cause should be and hereby is remanded with directions 
to render a judgment notwithstanding the verdict in 
favor of defendant. 

AFFIRMED IN PART, AND -IN PART REVERSED 

AND REMANDED WITH DIRECTIONS. 

YEAGER, J., concurring. 

I find no fault with any of the determining conclusions 
arrived at in the second opinion in this case. I think 
it correctly reflects the facts and poneusne principles 
of law. 

I think however that a mistake was rade in the with- 
drawal of parts of the earlier opinion. As I view it the 
two are in nowise inconsistent. The two point out that 
within the meaning of law the acts of the defendant were 
not the efficient cause of the accident and death. An 
efficient cause intervened which became the proximate 
cause. The only discernible substantial difference as 
I view it between the two opinions is that in the former 
the causative agent was denominated an intervening 
cause whereas in the latter it was not. 


HERBERT E. RUHL ET AL., APPELLEES, V. JOHN H. JOHNSON 


ET AL., APPELLANTS. 
49 N. W. 2d 687 


Filed November 9, 1951. No. 32950. 


Vendor and Purchaser. Courts of equity will decree a strict fore- 
closure of land contracts only under peculiar and _ special 
circumstances. Applications of that character are addressed to 
the sound legal discretion of the court, and they will be granted 
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in cases where it would be inequitable and unjust to refuse 
them. 


APPEAL from the district court for Lancaster County: 
JoHn L. PoLk, JupGE. Reversed and remanded with 
directions. 


Richard O. Johnson and H. B. Muffly, for appellants. 
Cline, Williams, Wright & Johnson, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Smumons, C. J. 

This action began as one in ejectment brought by 
vendors against purchasers and based on alleged breaches 
of a contract of sale of real estate and personal property. 
It ended with a decree of strict foreclosure running in 
favor of the vendors and against the purchasers. The 
purchasers appeal. We reverse the judgment of the 
trial court and remand the cause with directions. 

For convenience the vendors will be referred to here- 
in as plaintiffs and the purchasers as defendants. The 
plaintiffs are husband and wife. The defendants are 
husband and wife. 

This action was tried upon the petition of the plain- 
tiffs, the answer and cross-petition of defendants, and 
the reply and answer to cross-petition of plaintiffs. We 
have here for examination and consideration the above 
pleadings and the court’s decree, together with motions 
for new trial filed by both parties, a bill of exceptions 
not having been settled as required by statute. 

By petition filed September 2, 1949, plaintiffs alleged 
in general that the plaintiff husband was the legal owner 
in fee simple of certain real estate in the city of Lin- 
coln; that on October 10, 1947, plaintiffs and defendants 
entered into a contract of sale whereby the defendants 
agreed to buy the property for $38,000—$12,000 to be 
paid at that time and the balance payable in monthly 
installments of $256.46, including interest on the prin- 
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cipal due at 5 percent per annum; that defendants were 
to pay taxes and insurance; that plaintiffs put defendants 
in possession; that defendants paid thereon the $12,000, 
and the monthly payments to and including June 1949; 
that defendants defaulted in the payments due for July 
and August 1949; that they failed to pay taxes in the 
amount of $191.25; that demand for performance had 
been made; that defendants had advised plaintiffs they 
would not perform; that time was of the essence by the 
contract; and that notice of the termination of the con- 
tract had begn given and demand for possession made. 
Plaintiffs prayed for ejectment and that they be put in 
possession. 

Defendants moved. to make more definite and cer- 
tain and demurred. The motion and demurrer were 
overruled. Defendants assign these rulings as error. As 
we view the issues presented here, these assignments 
need not be determined. 

Defendants answered, denied generally, and by cross- 
petition admitted in substance the contract and the pay- 
ments made, alleged the payment of insurance and taxes, 
alleged false representations made by plaintiffs and re- 
lied on by defendants as to the condition, quality, and 
value of the buildings on the premises, alleged damage 
of $15,000, and prayed for credit of that amount on the 
purchase price. Defendants alleged that by virtue of 
payments made to plaintiffs and expenditures made on 
the property, they had an equitable title to the property, 
and that plaintiffs by action of ejectment were under- 
taking to deny a right to redeem under a judicial fore- 
closure. 

By reply and answer to the cross-petition, plaintiffs 
joined issue on the allegations of misrepresentation. 

The defendants moved that the cause be transferred 
to the equity docket. Plaintiffs waived a jury trial. The 
court sustained the motion to transfer. 

The trial court did not make a general finding for the 
plaintiffs or the defendants. It found that the plaintiff 
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husband was the legal owner of the real estate; that a 
contract of purchase had been made; that defendants 
had been placed in possession of the property; that pay- 
ment of $12,000 had been made on the principal sum, 
as Well as monthly payments to and including June 10, 
1949; that. defendants refused to make further payments 
until an adjustment had been made as to the purchase 
price by reason of the representations of the plaintiffs 
as to the condition of the property; that defendants had 
failed to pay taxes or insurance as provided by the con- 
tract; that false representations had been made as to 
specific matters; and that defendants had relied on them 
and had been damaged in the amount of $989. The court 
credited that amount on delinquent payments due on 
the purchase price and found that there was due the 
plaintiffs on the payments on the contract down to and 
including June 1950, the amount of $2,088.52, to which 
the court added $105.89 for insurance paid by plain- 
tiffs. These findings are obviously within the issues 
presented by the pleadings. Neither party challenges 
them here. 

The court then decreed that defendants be allowed 
credit of $989 on the purchase price, and that plaintiffs 
have judgment for the balance then due on the con- 
tract, in the amount of $2,194.41, together with costs. 

The court then ordered the defendants to pay all de- 
linquent real estate taxes, make the monthly payments 
beginning July 1950, pay all real estate taxes assessed 
against the property, when due, and keep the property 
insured, all as provided by the contract. 

The court further decreed that if defendants failed 
to pay the sums found due the plaintiffs and the delin- 
quent taxes within 60 days or failed to make the monthly 
payments accruing during the 60-day period, plaintiffs 
should then be entitled to immediate possession and, 
on application, writ of assistance should issue. The 
court went further and decreed that if defendants paid 
the amounts then found due, and delinquent taxes, but 
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thereafter defaulted in payments due under the contract, 
plaintiffs could declare a forfeiture as provided in the 
contract and be entitled to immediate possession and 
writ of assistance. 

The effect of this decree was to grant plaintiffs strict 
foreclosure of amounts then in default and to adjudicate 
and grant strict foreclosure in the event of future de- 
faults. The defendants assign as error here that the 
decree in these respects is contrary to law. This as- 
signment presents the question which we are here re- 
quired to determine. 

It is patent that the trial court denied the plaintiffs 
relief in ejectment. Plaintiffs do not appeal from that 
determination, but ask here that the judgment be af- 
firmed. 

The question then is, did the court err in granting 
strict foreclosure? 

The applicable rule is: “Courts of equity will de- 
cree a strict foreclosure of land contracts only under 
peculiar and special circumstances. Applications of 
that character are addressed to the sound legal discretion 
of the court, and they will be granted in cases where it 
would be inequitable and unjust to refuse them.” Har- 
rington v. Birdsall, 38 Neb. 176, 56 N. W. 961. See, also, 
Farmers & Merchants State Bank v. Thornburg, 54 Neb. 
782, 75 N. W. 45; Patterson v. Mikkelson, 86 Neb. 512, 
125 N. W. 1104; Grove v. Dineen, 4 Neb. (Unoff.) 722, 96 
N. W. 253; Swanson v. Madsen, 145 Neb. 815, 18 N. W. 
2d 217. 

In the light of the court’s finding and decree it is 
patent that at the time plaintiffs undertook to terminate 
this contract and brought their ejectment action, the 
defendants were entitled to a credit on the purchase 
price in excess of the total delinquencies pleaded. Plain- 
tiffs here contend that under the contract that credit 
could not be used to offset the monthly payments. The 
trial court held otherwise and decreed otherwise. Plain- 
tiffs have not appealed from that determination. 
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It is patent also that as of the time this action was 
brought, the credit of $989 being included, defendants 
had paid on this obligation approximately $16,000, and 
had a substantial equity in the property. As of the 
time of the decree that situation remained unchanged 
except, of course, as to delinquencies accruing during 
the pendency of the action. 

There are no peculiar and special circumstances shown 
that make it inequitable and unjust to refuse strict fore- 
closure. Everything in the record is to the contrary. 
It accordingly follows that the trial court erred in grant- 
ing a strict foreclosure. , 

The decree is reversed and the cause remanded for 
further proceedings not inconsistent with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CENTRAL NEBRASKA PUBLIC POWER AND IRRIGATION 
DISTRICT, APPELLANT, V. FRED O. BOETTCHER, APPELLEE. 
49 N. W. 2d 690 


Filed November 9, 1951. No. 32999. 


Bridges: Automobiles. Section 39-722(4), R. S. Supp., 1949, pro- 
viding in part that “If any truck shall cross a bridge with a 
total gross load in excess of the posted capacity of said bridge 
and, as a result of such crossing, any damage results to the 
bridge, the owner of such truck shall be responsible for all of 
such damage” creates a liability absolute in its terms when the 
facts set out therein are shown to have happened. 


AppeaL from the district court for Dawson County: 
Isaac J. NIsLEyY, JupGE. Reversed and remanded with 


directions. 
Johnson & Stuart, for appellant. 
Baskins & Baskins, for appellee. 


Heard before Suwmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 
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Simmons, C. J. 

Plaintiff brought this action for damages to one of 
the bridges across its canal allegedly caused by defend- 
ant driving a truck weighing in excess of the posted ca- 
pacity of the bridge upon and over the bridge. De- 
fendant answered, denied generally, and alleged that 
the bridge broke down because of its deteriorated con- 
dition and not through any fault of his. Trial was had 
to a jury resulting in a verdict for defendant. Plaintiff 
appeals. We reverse the judgment of the trial court and 
remand the cause with directions to enter a judgment 
for the plaintiff. 

At the close of all the evidence plaintiff moved for 
a directed verdict. The motion was overruled. Plain- 
tiff later moved to set aside the verdict and enter judg- 
ment in accord with its motion for a directed verdict. 
That motion was denied. Plaintiff’s first assignment of 
error is that the trial court erred in refusing to grant 
these two motions. 

There is no material dispute in the evidence as to 
those matters involved in determining this assignment. 

The bridge involved was built in 1939 in a north-south 
direction across plaintiff's canal. The land to the south 
of the canal is pasture. There was a county road to the 
north of the bridge, to the south was a trail road. The 
bridge was used largely by the occupants of the land 
to the south for local use and moving of cattle to and 
from the pasture lands. 

The bridge was a wooden structure, 60 feet in length. 
It was supported by abutments at each end and by three 
bents consisting of four wooden piling in each bent. It 
had signs at each end showing a capacity of 10 tons. 
When built it had an actual load capacity much greater 
than the posted capacity. 

Plaintiff was under contract with Dawson County 
to maintain, repair, and replace the bridge when replace- 
ment became necessary. 

It was customary for ranchers to haul cattle to and 
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from their pasture lands in trucks described as pickups, 
straight trucks, and semi-trucks. The straight trucks 
when empty weighed 4 to 5 tons and, when loaded, 8 
to 9 tons. The semi-trucks when empty weighed 10 
tons or more and, when loaded, 20 tons or more. 

The damage to the bridge here occurred on November 
16, 1948. On that day in going for a load of cattle de- 
fendant crossed the bridge going south with a semi- 
truck weighing 11 tons and with an over-all length of 
50 feet. He returned across the bridge with a load of 
cattle, the gross weight then being approximately 20 
tons. The cattle were unloaded and he again went 
across the bridge with his empty truck. These three 
trips across the bridge were without mishap. Defend- 
ant then loaded his truck so that the approximate gross 
weight was 20 tons and with that load drove across the 
bridge. 

Defendant testified that he did not see the load-limit 
markings but knew that the bridge was of the 10-ton 
type; that he knew the “kind of shape” those bridges 
were in; “* * * that is why I went kind of fast’; and that 
he went across at 15 to 20 miles an hour. As defendant 
went across, the four piling of the south bent gave 
way, and the bridge at that point went down, the rear 
wheels and end of the truck going down also. Defend- 
ant drove his truck on across without damage to truck 
or cargo. 

The evidence is that the piling had been in the bridge 
9 years and had deteriorated so that three of them had 
an effective diameter of 6 to 8 inches, i. e., the diameter 
or heart of the piling that had not weathered away, 
and one had less than 6 inches. The expert evidence is 
that the bridge was ample to carry the posted 10-ton 
load and actually had a conservative load capacity of 
over 22 tons; that an overload or excess of 10 tons put 
a lateral and increased stress on the bents; and that re- 
peated overloading would weaken the fibers at the 
ground line. 
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As above indicated, the bridge that day had sustained 
on two occasions a load of 11 tons and on one occasion 
a load of 20 tons. 

The bridge was repaired at a cost of $357.64. Plaintiff 
sued for that amount. 

The substantial question presented is what rule of 
law applies to fix defendant’s liability, if any? 

Plaintiff pleaded and relied upon the provisions of sec- 
tion 39-506, R. S. 1943, which require a highway com- 
- missioner to post upon each bridge a sign showing the 
carrying capacity or weight the bridge will carry or 
bear, and that part of section 39-722(4), R. S. Supp., 
1949, which provides: “If any truck shall cross a bridge 
with a total gross load in excess of the posted capacity 
of said bridge and, as a result of such crossing, any 
damage results to the bridge, the owner of such truck 
shall be responsible for all of such damage.” 

Defendant relies upon section 39-834, R. S. 1943, and 
certain of our decisions to which reference will be made. 
The provision of the act is: “If special damage happens 
to any person, his team, carriage or other property by 
means of insufficiency or want of repair of a highway 
or bridge, which the county or counties are liable to 
keep in repair, the person. sustaining the damage may © 
recover in an action against the county * * *.” 

In Seyfer v. Otoe County, 66 Neb. 566, 92 N. W. 756, 
we stated the rule that “In constructing and maintaining 
a bridge for public use, a municipality is not limited in 
its duty by the ordinary business use of the structure, 
but is required to provide for what may be fairly antici- 
pated for the proper accommodation of the public at 
‘large in the various occupations which, from time to 
time, may be pursued in the locality where it is situated.” 

Defendant further relies upon that part of the opin- 
ion in City of Central City v. Marquis, 75 Neb. 233, 106 
N. W. 221, which is as follows: “The evidence shows 
conclusively that the use of traction engines on the high- 
ways in that locality had been common for some years. 
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Therefore the use of the bridge in moving such engines 
was one which might have been fairly anticipated by the 
defendant and for which it was bound to provide. An- 
derson v. City of St. Cloud, 79 Minn. 88. This case is 
cited with approval in Seyfer v. Otoe County, 66 Neb. 
566. That being true, unless the plaintiff had knowl- 
edge of the unsafe condition of the bridge, he had a 
right to assume that the defendant had discharged its 
duty, and that the bridge was safe for the ‘accommoda- 
tion of the public at large in the various occupations, 
which from time to time may be pursued in the locality 
where it is situated,’ and was not charged with the 
duty of ‘planking’ it. Besides, one of.the questions for 
the jury was whether the plaintiff was making an un- 
usual or extraordinary use of the bridge at the time of 
the accident.” For continuity we here point out that 
we there also stated the rule that “A party attempting 
to cross a bridge which is a part of a highway in the 
absence of notice to the contrary, or facts sufficient to 
put him on inquiry, has a right to assume that it is rea- 
sonably safe for the accommodation of the public at 
Jarge in the various occupations pursued in the locality 
where the bridge is situated.” 

In Kovarik v. Saline County, 86 Neb. 440, 125 N. W: 
1082, 136 Am. S. R. 704, 27 L. R. A. N. S. 832, we made 
direct reference to the section of the statute relied upon 
by the defendant, and held that it clearly imposed the 
duty upon the counties of the state of maintaining the 
sufficiency, as well as the repairs, of their bridges. We 
there followed the above quoted rules from Seyfer v. 
Otoe County, supra, and City of Central City v. Marquis, 
supra. We further stated this rule: “The sufficiency 
and state of repair of bridges upon public highways re- 
ferred to in section 117, ch. 78, Comp. St. 1909, must 
be applied to the uses to which a bridge is ordinarily 
' exposed prior to and at the time of the accident by 
which it may be claimed injury to person or property 
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was suffered. It should be sufficient to meet the pres- 
ent ordinary necessities of the public.” 

Based on these authorities defendant contends that 
it was the duty of the county to keep its bridges in 
reasonable repair and to build such bridges as will carry 
the customary traffic over those bridges; that plaintiff 
has assumed these duties and obligations as to this 
bridge; and that defendant is within those rules and not 
liable for the damages following the customary use which 
he made of this bridge. 

That situation has been changed. 

In the course of the opinion in Kovarik v. Saline 
County, supra, we said: “We do not mean by this to 
announce an inflexible rule that it is the duty of the 
county to provide safe passage for extraordinary heavy 
loads at each and all of its bridges across streams. It 
might be, in counties where bridge burdens are heavy, 
as with defendant, that with safe bridges at reasonable 
distances apart, and suitable notices of warning con- 
spicuously posted at others giving their capacity when 
not considered sufficient for loads exceeding a certain 
weight, the requirements of the law might be met. That 
question, however, is not involved in this case and is 
not decided.” That opinion was filed April 9, 1910: 

The 1911 Legislature provided with reference to the 
county highway commissioner that “* * * he shall 
firmly post or attach upon each bridge in a conspicuous 
place a board or metal sign showing the carrying capa- 
city or weight which the bridge will carry or bear and 
any person driving across or going upon any such bridge 
with a greater weight than shown by such sign, shall 
recover no damages because of any accident or injury 
which may happen‘to him upon such bridge * * *.” 
Laws 1911, c. 116, § 5, p. 406. That provision is now 
section 39-506, R..S. 1943. The same Legislature by an 
act approved the same day provided: “It is hereby 
made the duty of the county boards or other officials 
having charge of highways in the various counties when- 
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ever any bridge oy culvert is constructed, re-constructed 
or overhauled, to use in floors of the same planking not 
less than three inches in thickness, when wood is em- 
ployed, and to so construct or repair the same, what- 
ever material is employed, that it will sustain a load of 
not less than 20 tons.” Laws 1911, c. 113, § 1, p. 395. 

The 1915 Legislature amended this act so as to pro- 
vide that new wooden bridges should sustain a concen- 
trated moving load of not less than 15 tons and all other 
new bridges not less than 20 tons, and provided that the 
county board should mark or cause to be marked all 
new or repaired bridges with signs showing their capa- 
city. Laws 1915, c. 58, § 1, p. 152. 

The 1917 Legislature again amended the act to pro- 
vide, among other things, that it be a misdemeanor for 
officials to fail to perform their duties as required by the 
act. Laws 1917, c. 62, § 1, p. 162. 

The act was again amended in 1923 so as to provide 
that new bridges should sustain a concentrated moving 
load of not less than 10 tons on some bridges and not 
less than 15 tons on others, and the requirement as to 
the posting of notices was changed accordingly. Laws 
1923, c. 47, § 1, p. 165. These provisions, with subse- 
quent amendments not material here, are now sections 
39-803 and 39-803.01, R. S. Supp., 1949. 

At this point we call attention to our decision in Hig- 
gins v. Garfield County, 107 Neb. 482, 186 N. W. 347. 
The action was brought under the provisions of section 
39-834, R..S. 1943, relied upon by the defendant here. 
We there carefully pointed out that the bridge involved 
was not marked as to its carrying capacity and that had 
it been so marked, a different rule would apply. We 
there pointed out also that the liability of the county. 
was statutory. See, also, Sharp v. Chicago, B. & Q. R. R. 
Co., 110 Neb. 34, 193 N. W: 150. 

It will thus be seen that the Legislature, subsequent 
to the decisions upon which defendant relies, materially 
changed both the duties and the liabilities of a county. 
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This legislation above discussed and these decisions 
deal with the liability of the county to Individuals. Sec- 
tion 39-722(4), R. S. Supp., 1949, deals with the liability 
of one who uses a bridge in violation of its provisions to 
respond in damages. It appears to have been a new 
provision in 1933. Laws 1933, c. 105, § 4, p. 426. The 
act creates a liability absolute in its terms when the 
facts set out therein are shown to have happened. State 
v. Yellow Baggage & Transfer Co., 211 Wis. 391, 247 N. 
W. 310. Here it is shown without dispute that a truck 
owned and driven-by defendant crossed the bridge carry- 
ing a load in excess of the posted capacity. That dam- 
age followed as a result of such crossing is the only con- 
clusion that can be sustained by the evidence. The 
amount of the damages resulting is not in dispute. The 
act makes the owner liable for the damage. The trial 
court erred in not sustaining the motion for a directed 
verdict. 

The judgment of the trial court is reversed and the 
cause remanded with directions to enter a judgment 
for the plaintiff as prayed. 

REVERSED AND REMANDED WITH DIRECTIONS. 


State oF NEBRASKA EX REL. EMIL JOHNSON, JR. ET AL., 


APPELLANTS, v. CouNTY OF GAGE, NEBRASKA, APPELLEE. 
49 N. W. 2d 672 


Filed November 9, 1951. No. 33005. 


1. Counties. A county in this state has only such powers as are 
expressly conferred upon it by statute and such as are inci- 
dentally indispensable to carry into effect those expressly 
granted it. 

A grant of power to a county is strictly construed and 
any reasonable doubt of the existence of the power is resolved 
against the county. 

8. Highways. The duty of maintenance and repair of county 
roads and rural mail and star route roads is placed upon the 
county board by statute. 
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4. Counties: Highways. The powers of a county board in regard 
to the maintenance and repair of such roads are commensurate 
with the duty imposed, and the performance thereof in any 
reasonable manner by the county may not be interfered with or 
defeated. 

5. Municipal Corporations. A municipal corporation may, when 
authorized to engage in the business of furnishing services to 
its inhabitants, dispose of by private sale a surplus necessarily 
acquired, when to do so does not interfere with any prior 
rights of its inhabitants thereto. 7 

6. Counties. A county in this state is not a municipal- corpo- 
ration but is a quasi corporation, governmental in character, 
charged with objects of necessary local administration and in 
that capacity acts as an agent of the state. 

A county does not possess the double governmental 

and private character that cities do. 


AppEAL from the district court for Gage County: 
CLoYDE B. ELLIs, JuDGE.. Reversed and remanded with 
directions. 


Towle, Young & Mattson, for appellants. 
William B. Rist and Walter A. Vasey, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


Bostaueu, J. 

Appellants brought this action to enjoin appellee from 
selling crushed rock produced and owned by it to the 
general public. The trial in the district court resulted 
in a judgment of dismissal of the case. This appeal 
contests the correctness of the judgment and the order 
denying a motion for a new trial. 

The appellants alleged that they were taxpayers of 
Gage County, Nebraska; that appellee had been and 
was, without authority of law, engaged in the business 
of operating a stone quarry, producing crushed rock, and 
selling it in the open market to the general public in 
competition with a similar privately owned enterprise 
in a nearby county; and that the acts of the county were 
ultra vires resulting in debts and obligations illegally 
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incurred and the application and disposition of public 
funds produced by taxation contrary to law to the preju- 
dice and irreparable damage of all the taxpayers of 
the county. The answer of appellee was an admission 
that it is a county of Nebraska, and a general denial. 

The appellee leased about 50 acres of land for 5 years 
commencing with June 1, 1947, for the sole purpose of 
removing rock therefrom with the right of ingress and 
egress to and from it, and the right to locate, use, and 
operate thereon a rock crusher and other appropriate 
machinery, equipment, and materials to engage in 
quarry, blasting, and crushing of rock without liability 
for damages to the lessor caused by the operations of 
appellee thereon. 

Appellee purchased and used in its operations of re- 
moving, crushing, and transporting crushed rock a two- 
unit rock crusher, a Euclid rock truck, three Ford 
dump trucks, one Lorain and one General shovel with 
three-quarter yard buckets, two air compressors, water 
pump, bulldozer, Keystone well drill, jack hammers, and 
twelve trucks to transport the crushed rock produced 
by it. 

The county engineer stated that during the year 1948, 
appellee produced 66,842 1/12 cubic yards of crushed 
rock, sold and delivered 14,24114 cubic yards to the gen- 
eral public at the quarry or stock pile for $1.50 a cubic 
yard, and placed on the surface of the county roads and 
Schroeder mail routes in the county and stock-piled 
the part produced and not sold to the public. During the 
year 1949, the crushed rock produced was 91,856 1/12 
cubic yards, of which 11,994 7/12 cubic yards were sold 
to the general public for $1.50 a cubic yard, and the 
balance was used to surface roads in the county and for 
stock pile. The total crushed rock sold in these years, 
according to this evidence, was 26,235 11/12 cubic yards. 

The county treasurer, who kept the records and col- 
lected and accounted for the proceeds of the sales, tes- 
tified that the amount of crushed rock sold by the coun- 
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ty from April 1948, to January 1, 1950, was 39,5251, 
cubic yards for $1.50 a cubic yard. The proceeds from 
the sales were placed in a separate fund designated 
“crushed rock fund.” Sales were made to purchasers 
from York, Lancaster, Johnson, Jefferson, and Seward 
counties. The county engineer had supervision of ap- 
proving claims for the wages of employees, expenses 
of operating the rock quarry, and rental payments on 
the lease—five cents a cubic yard. These claims were . 
paid out of the special rock fund. The amount of crushed 
rock stock-piled was no more definitely disclosed than 
the estimate that it was sometimes as much as six or 
seven thousand yards, and that of the amount produced 
in 1949, only 3,69314 yards were “left in stock pile.” 

The crusher owned by the county was rated at 120 
yards an hour, but the maximum it produced was 100 
yards an hour. The average daily production was from 
700 to 800 cubic yards a day. The miles of road sur- 
faced with rock in 1948 did not exceed 150, and in 1949, 
168 miles, or a total of 318 miles. All of the roads for 
which the county is responsible have not been surfaced 
with rock. The quarry may become exhausted or the 
cost of using the available rock shelves therein may be- 
come prohibitive within another year or so. Search for 
another quarry site has already been made without suc- 
cess. 

There is no record of any action of the county board 
authorizing the county or its employees to sell crushed 
rock. The county clerk stated he had not been in any 
meeting of the board when that subject was mentioned, 
and ‘“‘The board has never discussed going in the open 
market and selling rock.” A member of the board testi- 
fied the matter of selling rock was authorized by the 
board talking it over and advising the engineer and 
treasurer to accept money for that purpose, but nothing 
was placed on the books of the commissioners concern- 
ing the sale of rock. He said the taking care of the roads 
of the county was first, and if there was any surplus 


826 NEBRASKA REPORTS [Vou 154 


State ex rel. Johnson v. County of Gage 


left over by continuous operation it could be sold and the 
price of $1.50 a cubic yard was determined by “jockeying 
around among ourselves”; that it is like any other busi- 
ness—‘‘we have got to have a little profit, we don’t dare 
show a loss.” The engineer was told by the board to 
sell crushed rock to individuals when there was a sur- 
plus, and the decision of when sales should be made 
was left up to the engineer. 

Appellee had twelve trucks to transport rock from 
where it was produced and crushed to where it was 
put on the roads, but their capacity was not sufficient 
to move all the rock produced. There were times when 
the surfacing of roads was discontinued on account of 
weather conditions, operating difficulties, and similar 
causes, and because of these facts the rock was placed 
in a stock pile. The sales of rock during periods of pro- 
duction did not deplete the stock pile. When production 
was discontinued, no sales were made, but refusal of 
sale or delivery of rock to any purchaser is not estab- 
lished. The needs of the county for crushed rock ex- 
ceed the production. All the roads available to be 
surfaced with rock have not been surfaced. 

A county in this state is a creature of statute and has 
no inherent authority. It has only such powers as are 
expressly conferred upon it by statute, and such as are 
incidentally indispensable to carry into effect those ex- 
pressly granted it. A grant of power to a county is 
strictly construed, and any fair and reasonable doubt 
of the existence of the power is resolved against the 
county. Speer v. Kratzenstein, 143 Neb. 300, 9 N. W. 
2d 306; Cheney v. County Board of Supervisors, 123 Neb. 
624, 243 N. W. 881; Lindburg v. Bennett, 117 Neb. 66, 
219 N. W. 851; State ex rel. Grady v. Board of County 
Commissioners, 18 Neb. 283, 25 N. W. 91. 

The powers of a county are authorized and required 
to be exercised by the county board. § 23-103, R. S. 
1943. County boards have supervision over the public 
roads of the county and the duty to see that the laws re- 
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lating to them are carried into effect. § 39-103, R. S. 
1943. The duty of maintenance and repair of county 
roads, including suitable and adequate machinery, tools, 
appliances, and materials necessary for the efficient 
maintenance, and repair of the roads, is enjoined upon 
county boards. §§ 39-230 and 39-232, R. S. 1943. This 
responsibility was in 1947 enlarged to include rural mail 
and star mail route roads. §§ 39-1001 to 39-1009, R. S. 
Supp., 1949. 

The powers of a county board in this regard are com- 
mensurate with the duty and responsibility imposed upon 
it, and their performance in any reasonable manner 
adopted by it will not be interfered with. Gage County 
had power to contract for a supply of stone and to pro- 
vide means for processing it for use in surfacing and 
resurfacing county roads and mail route roads and plac-’ 
ing the material on such roads. Cheney v. County Board 
of Supervisors, supra; Annotation, 104 A. L. R. 1342. 

Appellee processed stone for the purpose of putting 
and keeping its public roads in proper and satisfactory 
condition. It claims the efficient management and oper- 
ation of its quarry required as constant and continuous 
operation as possible to avoid excessive cost and to en- 
able it to secure and have skilled labor and truckers. 
It asserts this resulted incidentally in a quantity of 
crushed stone in excess of the amount it could imme- 
diately transport to and deposit on the roads, and the 
amount prudently required for placing and having in a 
stock pile. It was this amount, designated by it as excess 
or surplus, that it sold to anyone, individual or corpo- 
rate, who desired to purchase rock. This so-called excess 
or surplus rock was to some extent produced during each 
period of operation of the quarry. The sale of rock 
was profitable. The charge’ was $1.50 a cubic yard, 
and the cubic yard cost in 1948 was $.9914, and in 1949 
was $.86%4. 

The explanation by appellee of the reason for selling 
rock is an easy one without concrete facts to support 
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it, but it is not entirely convincing. The total crushed 
rock produced by it in 1949, as told by its engineer, ex- 
ceeded by more than 25,000 cubic yards the amount pro- 
duced in 1948, but the amount sold in 1949 was more 
than 2,000 cubic yards less than the quantity sold in 
1948. The increased production in 1949 was nearly twice 
as much as the quantity sold in 1948, and more than 
double the quantity sold in 1949. It may be at least 
speculated that the challenge of the right of the county 
to sell stone by the commencement of this litigation in 
December 1948, had something to do with the ease with 
which the county handled the increased production in 
1949, notwithstanding the decreased sales that year. In 
any event, the greatly increased quantity of stone was 
disposed of by the county without material difficulty or 
a point of it would surely have been made at the trial 
of this case. These facts mildly indicate more than an 
incidental desire and a fixed determination to sell rock. 

The legality of the sales by appellee is not sustained 
by any direct or decisive adjudication or text. Appellee 
appeals to the doctrine applicable, with limitations, to a 
municipal corporation that it may, when authorized by 
law to engage in the business of furnishing services to 
its inhabitants, sell or furnish a surplus necessarily ac- 
quired to persons residing without or within the munic- 
ipality, though not expressly authorized to do so by 
charter or a statute, but subject to the prior rights of 
its inhabitants. Carroll v. City of Cedar Falls, 221 Iowa 
277, 261 N. W. 652; 38 Am. Jur., Municipal Corporations, 
§ 570, p. 258; Dillon, Municipal Corporations (5th ed.), 
§ 1300, p. 2124; McQuillin, Municipal Corporations (3d 
ed.), § 35.34, p. 667. There is much support of this 
doctrine, but the thing disposed of by virtue thereof 
must be surplus in fact and reasonably produced by a 
municipal corporation in its business or proprietary ca- 
pacity, and it is generally limited to such commodities as 
water, electric current, and like commodities. A per- 
sistent search has failed to locate any decision of a court 
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or any observation of a law writer that has ascribed ap- 
plicability of this doctrine to a county or any political 
subdivision of like character. Appellee does not suggest 
or claim that there is such authority. 

It is said in Hyre v. Brown, 102 W. Va. 505, 135 S. E. 
656, 49 A L. R. 1230, that: ‘The implied power of mu- 
nicipalities which operate electric lighting and power 
plants and water works, to sell light, power, heat and 
water for private purposes, is based on a surplus of the 
commodity on hand, and that the sale of that surplus 
will not impair the main purpose. * * * A city in fur- 
nishing such commodities acts in its proprietary or busi- 
ness capacity as distinguished from its governmental 
functions and powers. * * * It will be observed that 
these decisions that it may do so are based largely on the 
proposition of an excess of the commodity beyond the 
use of the city’s needs; and having such surplus, it would 
be for the general corporate welfare to dispose of it in 
order to keep up the plant and reduce taxation. One 
of the cases naively says that the city may make ‘two 
blades of grass grow where one formerly grew.’ In the 
case at bar there is no suggestion of surplus electricity 
on hand.” 

A municipal corporation authorized to own and oper- 
ate a utility is treated as a private corporation engaged 
in a purely business enterprise, as separate and distinct 
from the performance of its governmental functions and 
corporate duties as if it were not a municipal corporation 
at all. In Nelson-Johnston & Doudna v. Metropolitan 
Utilities District, 137 Neb. 871, 291 N. W. 558, it is said: 
“The authority given a municipality to engage in the 
operation of a business enterprise carries with it the 
power to conduct it in the same manner in which a pri- 
vate corporation would deal with its property under 
similar circumstances.” 

Appellee is not a municipal corporation. A county in 
this state is a quasi corporation, governmental in char- 
acter only, charged with certain objects of necessary 
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local administration, and in that capacity acts purely as 
an agent of the state. It does not possess the double 
governmental and private or proprietary character that 
cities do. State ex rel. City of Omaha v. Board of County 
Commissioners, 109 Neb. 35, 189 N. W. 639; Lindburg v. 
Bennett, supra; State v. Cheyenne County, 127 Neb. 619, 
256 N. W. 67; Ahern v. Richardson County, 127 Neb. 659, 
256 N. W. 515. 

Appellee refers to numerous cases to sustain the rule 
that a municipal corporation may dispose of its surplus 
products, whatever the character of the products may 
be—electricity, water, or even unused space in a public 
building. It then argues that if a city may build in an- 
ticipation of future needs or lease premises which it owns 
and not then capable of immediate use by the city to 
obtain an income therefrom, or if a city can build to 
supply power load during certain hours or certain sea- 
sons and as a result thereof have a surplus it may dis- 
pose of in the market, that since appellee has de- 
veloped a plant capable of producing a commodity in 
excess as it claims of its immediate needs, it is author- 
ized and should be permitted also to sell in the market 
what it decides is the surplus or excess, notwithstanding 
the supply it produces has not equaled requirements of 
the roads of the county for which the commodity is pro- 
duced, and notwithstanding the obvious fact that the 
product is not perishable but durable and capable of 
being retained indefinitely without depreciation or loss. 
It may properly be remarked here, as it has been before 
stated, that the rule relied on is born of the facts in the 
particular case. The facts are not born of, neither can 
they demand as of right that they be adopted by, the 
rule. 

This case concerns a durable material not capable of 
deterioration, and no surplus rock incidentally produced 
required private sale as is frequently true in a munici- 
pal supply of water, electric energy, or a like commodity. 
This record fails to show in any proper or legal sense 
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any surplus of rock produced by appellee. In City of 
Los Angeles v. Lewis, 175 Cal. 777, 167 P. 390, the validity 
of a statute was involved which authorized the board of 
supervisors of any county in the state to purchase, ac- 
quire, or lease a cement manufacturing plant and to sell 
the products of the same in such manner and upon such 
terms and conditions as they should deem proper. The 
county of Los Angeles leased ‘and was engaged in operat- 
ing a cement manufacturing plant. Litigation resulted 
involving the legality of the actions of the county and the 
validity of the law. In an attempt to sustain both it 
was argued that the legislative enactment should be con- 
strued as authorizing the county to acquire or lease a ce- 
ment plant and to use its products solely for the public 
purposes of the county with power to sell cement, 
limited to “the surplus cement incidentally produced.” 
The court in disposing of this contention said: ‘“More- 
over, from the nature of that product itself, there could 
be, if force be given to respondents’ construction of the 
act, no ‘surplus cement incidentally produced’ demanding 
private sale, as is not infrequently the case in the public 
supply of water or hydro-electric energy. Portland ce- 
ment is a product which can be carried over without 
deterioration. The necessary products for the needs of a 
county for a given year can unquestionably be closely 
estimated in advance by the county authorities. Their 
factory can, therefore, manufacture that amount and 
no more. But if there should chance to be an incidental 
surplus, the exigencies of the situation do not demand 
that that surplus should be sold, since it may safely and 
economically be carried over for next year’s consump- 
tion. The theory, therefore, of a surplus ‘incidentally 
produced’ is as wholly without reason as it is wholly 
without the purview of the law under review * * *.” 
What has been said herein is not that a county of the 
State of Nebraska may not sell or lease property owned 
by it under proper circumstances. A county has such 
right and power. § 23-104, R. S. 1943. The selling 
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of crushed rock produced by appellee under the cir- 
cumstances of this case is not within the authority grant- 
ed to sell property owned by a county. 

The judgment herein should be and is reversed and 
the cause is remanded with directions to the district 
court to enter a judgment enjoining appellee from 
selling crushed rock produced and owned by it. 

REVERSED AND REMANDED WITH DIRECTIONS. 


HELEN CRAWFORD ET AL., APPELLANTS, V. CENTRAL 
NEBRASKA PUBLIC POWER AND IRRIGATION DISTRICT, 


A CORPORATION, APPELLEE, 
49 N. W. 2d 682 


Filed November 9, 1951. No. 33013. 


1. Eminent Domain. The measure of damages for land taken for 
public use is the fair and reasonable market value of the land 
actually appropriated and the difference in the fair and rea- 
sonable market value of the remainder of the land before and 
after the taking. 

Special benefits. may go to reduce the damages to what 
remains of the land, but cannot be set off against the value of 
the part taken. 
The most satisfactory distinction between general and 
special benefits is that general benefits are those which arise 
from the fulfillment of the public object which justified the tak- 
ing, and special benefits are those which arise from the peculiar 
relation of the land in question to the public improvement. In 
other words the general benefits are those which result from 
the enjoyment of the facilities provided by the new public work 
and from the increased general prosperity resulting from such 
enjoyment. The special benefits are ordinarily merely incidental 
and may result from physical changes in the land, from prox- 
imity to a desirable object, or in various other ways. 

Everything which affects the market value is to be 

taken into consideration. The burden of additional fencing, an4 

like matters, are to be included, not by being added together 
item bv item, but to the extent that, taken as a whole, they 
detract from the market value of the property. 
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APPEAL from the district court for Phelps County: 
Epmunp P. Nuss, JupGe. Affirmed. 


Dryden, Jensen & Dier, for appellants. 


Ralph O. Canaday, Aten & Chadderdon, Anderson, 
Storms & Anderson, and S. G. Lowe, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


WENKE, J. 

This is a condemnation action originally instituted by 
The Central Nebraska Public Power and Irrigation Dis- 
trict, a public corporation, in the county court of 
Phelps County, Nebraska. The purpose of the action 
was to acquire a right-of-way across the northeast quar- 
ter of Section 14, Township 8 North, Range 19 West 
of the 6th P. M., in Phelps County on which to con- 
struct a drainage ditch. The district court for Phelps 
County, appeal thereto having been taken from the 
appraiser’s award, awarded the owners of the land a 
total of $722.50, being $222.50 for 4.45 acres of land 
actually taken and $500 as damages to the balance of 
the land. From this award, their motion for new trial 
having been overruled, the landowners have appealed. 

The principal contention made by appellants is that 
the amount awarded is clearly inadequate. 

The principle here applicable is stated in McGinley v. 
Platte Valley Public Power and Irrigation Dist., 133 
Neb. 420, 275 N. W. 593, as follows: “* * * the measure 
of damages for land taken for public use is the fair 
and reasonable market value of the land actually appro- 
priated and the difference in the fair and reasonable 
market value of the remainder of the land before and 
after the taking.” 

And in Prudential Ins. Co. v. Central Neb. Public 
Power and Irrigation Dist., 139 Neb. 114, 296 N. W. 752, 
145 A. L. R. 1, as follows: “ ‘This court has held that 
there are two elements of damage involved in a case of 
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this character: First, the market value of the land 
actually appropriated; and second, damages suffered by 
diminution in value of the remainder of the land, less 
special benefits received.’ Stull v. Department of Roads 
and Irrigation, 129 Neb. 822, 263 N. W. 148.” See, also, 
Rasmussen v. Central Nebraska Public Power and Irri- 
gation Dist., 139 Neb. 456, 297 N. W. 897; Snyder v. 
Platte Valley Public Power and Irrigation Dist., 144 Neb. 
308, 138 N. W. 2d 160, 160 A. L. R. 1154; Schulz v. Cen- 
tral Neb. Public Power and Irrigation Dist., 138 Neb. 
529, 293 N. W. 409. 

This being a law action in which a jury was waived 
the judgment of the trial court has the same force and 
effect as a jury’s verdict and will not be set aside unless 
clearly wrong. 

Appellants are the owners of the east half of Section 
14, and lots 6, 7, 8, and 9 in Section 11, Township 8 
North, Range 19 West of the 6th P. M., in Phelps County, 
and lots 3, 4, and 5 in Section 11, Township 8 North, 
Range 19 West of the 6th P. M., in Dawson County, all 
in Nebraska. These tracts are all farmed as one unit. 
The land taken, on which a drainage ditch has been 
dug, runs in a southwesterly to northeasterly direction 
from west to east across the northeast quarter of Sec- 
tion 14. The nature of the land through which it runs 
is pasture. 

The record discloses competent evidence of well-qual- 
ified witnesses on which to base the court’s finding that 
the reasonable market value of the 4.45 acres actually 
taken was $50 an acre. It also contains competent evi- 
dence of well-qualified witnesses on which to base the 
court’s finding that the remainder of the land has, by 
reason of the taking, suffered damages by diminution 
in value to the extent of $500. In this respect it should 
be stated that during the course of the trial the judge 
viewed the premises. In view of the foregoing it cannot 
be said that the judgment of the trial court is clearly 
wrong. 


VoL. 154] SEPTEMBER TERM, 1951 835 
Crawford v. Central Neb. Public Power & Irrigation Dist. 


Appellants complain of the trial court’s finding that 
the land was specially benefited by the constant flow 
of fresh water in the ditch and the offset of the value 
thereof against the damage to the remainder of the 
land. There is competent evidence given by many well- 
qualified witnesses to support this finding. 

“Special benefits may go to reduce the damages to 
what remains of the land, but cannot be set off against. 
the value of the part taken.” Fremont, E. & M. V. R. R. 
Co. v. Whalen, 11 Neb; 585, 10 N. W. 491. See, also, 
Trabert v. Boyes, 98 Neb. 671, 154 N. W. 231. 

In Prudential Ins. Co. v. Central Neb. Public Power 
and Irrigation Dist., supra, we cited with approval the 
following from 2 Nichols, Eminent Domain (2d ed.), 
§ 249, p. 765: “The most satisfactory distinction between 
general and special benefits is that general benefits are 
those which arise from the fulfillment of the public ob- 
ject which justified the taking, and special benefits are 
those which arise from the peculiar relation of the land | 
in question to the public improvement. * * * In other 
words the general benefits are those which result from 
the enjoyment of the facilities provided by the new public 
-work and from the increased general prosperity result- 
ing from such enjoyment. The special benefits are ordi- 
narily merely incidental and may result from physical 
changes in the land, from proximity to a desirable ob- 
ject, or in various other ways.” 

As stated in 18 Am. Jur., Eminent Domain, § 298, p. 
943: “In cases arising under the exercise of the right 
of eminent domain, benefits are usually divided into 
but two classes, general and special, the general benefits 
as a rule being those derived by the community from 
the use of the improvement, and special benefits being 
those derived by particular pieces of property because 
of their advantageous relation to the improvement, and 
differing in kind rather than merely in degree from the 
general benefits. * * * Special benefits include both 
neighborhood benefits and peculiar benefits; a benefit 
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does not cease to be special because it is participated in 
by every lot fronting upon the improvement.” 

“Rew general rules can be laid down for ascertain- 
ing whether or not a given benefit is general or special; 
the question must be determined largely by the circum- 
stances of the particular case.’ 20 C. J. 822.” Prudential 
Ins. Co. v. Central Neb. Public Power and Irrigation 
Dist., supra. 

Whatever benefits appellants’ land received from this 
stream of fresh water, which was created by the con- 
struction of appellee’s drainage ditch, were special in 
character and could properly be used to reduce the 
damages to the remainder of the land. See, Trabert v. 
Boyes, supra; Stocker v. Nemaha Valley Drainage Dist., 
99 Neb. 38, 154 N. W. 862. ; 

Appellants further contend the trial court erred in 
the trial of the issues in considering the failure to fence 
the right-of-way as an element of damage unless the 
cost of fencing was allowed as damages. The judgment 
shows the court gave consideration to the fencing of the 
right-of-way taken. There is evidence in the record that 
in order to make the pasture safe for livestock it would 
be necessary to fence off the right-of-way. There is also 
evidence in the record that no fence is necessary. There 
is also evidence of the cost thereof in case it should be 
determined that it is necessary to do so. 

As stated in 18 Am. Jur., Eminent Domain, § 282, p. 
922: “Everything which affects the market value is to 
be taken into consideration. The creation of noise and 
dust, the invasion of privacy, the deprivation of light 
and means of access, the burden of additional fencing, 
and like matters, are to be included, not by being added 
together item by item, but to the extent that, taken as 
a whole, they detract from the market value of the 
property.” 

“Where, by taking a part of a tract, additional fenc- 
ing will be rendered necessary in order to the reason- 
able use and enjoyment of the remainder, as it probably 
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will be used in the future, and the burden of construc- 
ing such additional fence is cast upon the owner of the 
land; then the burden of constructing and maintaining 
such fence in so far as it depreciates the value of the land, 
is a proper element to be considered in estimating the 
damages. * * * It is a question of damage to the land, 
as land. If, in view of the probable future use of the 
land, additional fencing will be necessary, of which the 
jury or commissioners are to judge, and the owner must 
construct the fence if he has it, then the land is de- 
preciated in proportion to the expense of constructing 
and maintaining such fencing. Nothing can be allowed 
for fence, as fence. The allowance should be for the 
depreciation of the land in consequence of the burden 
thus cast upon it. Evidence of the cost of suitable fenc- 
ing is competent as affording a means of arriving at the 
extent of the burden.” 2 Lewis, Eminent Domain (3d 
ed.), § 741, p. 1316. 

We find no merit to this contention as the matter was 
properly considered by the trial court. 

The judgment of the trial court shows that in render- 
ing the decision which it made it gave consideration to 
the matter of a bridge constructed across the ditch. 
There is no evidence that a bridge had been constructed. 
There was evidence introduced at the trial as to the 
necessity for a bridge and the probable cost thereof. 
Appellants raise the question of whether or not their 
rights, if any, under section 46-255, R. S. 1943, are proper 
issues in a condemnation proceeding and adjudicated by 
the award therein made. 

Section 46-255, R. S. 1943, insofar as here material 
provides: “Any person, constructing a ditch or canal 
through the lands of another, having no interest in such 
ditch or canal, shall build such ditch or canal in a sub- 
stantial manner so as to prevent damage to such land. 
In all cases where necessary for the free and conve- 
nient use of lands on both sides of the ditch or canal 
by the owner or owners of such lands, the owner or 


838 NEBRASKA REPORTS [Vou. 154 
Crawford v. Central Neb. Public Power & Irrigation Dist. 


those in control of such ditch shall erect substantial and 
convenient bridges across such canal or ditch, * * *.” 

In determining the damages arising to cause a di- 
minution in the value of the balance of the land by reason 
of the taking of the right-of-way and the digging of the 
drainage ditch thereon, the appellants were entitled 
to have considered the severance, the inconveniences in 
operation of their farm arising therefrom, and what is 
necessary for relief from that condition. On the other 
side the appellee was entitled to show what it had done 
to relieve that condition, such as, in this case, putting 
in the 48-inch culvert and a fill 25 to 30 feet wide. See 
Stocker v. Nemaha Valley Drainage District, supra. 

If section 46-255, R. S. 1943, is applicable, a ques- 
tion which we do not here decide, then mandamus is a 
proper remedy. See State ex rel. Johnson v. Central 
Neb. Public Power and Irrigation Dist., 140 Neb. 471, 
300 N. W. 379. The question of whether or not, within 
the provisions thereof, the construction of the ditch made | 
necessary the construction of a bridge for the free and 
convenient use of the lands on both sides thereof is an 
issue to be determined when an action is brought for 
that purpose. Whether or not the matters determined 
in this action are an adjudication of any rights appel- 
lants may have under the provisons of said section are not 
properly before us until an action is brought to enforce 
such rights and a plea to that effect is made thereto. 

In view of the foregoing, we affirm the judgment of 
the trial] court. 

AFFIRMED, 
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Victor A. WEISENMILLER, APPELLANT, V. GUNNAR A. 
NESTOR, APPELLEE. 
49 N. W. 2d 679 


Filed November 9, 1951. No. 33015. 


1. Appeal and Error: Trial. Ordinarily it is reversible error for 
the court to include, in its instructions to the jury, issues found in 
the pleadings but which have not been supported by any evidence. 

2. Negligence: Trial. Where contributory negligence is pleaded 
as a defense, but there is no evidence to support such defense, 
it is prejudicial error to submit such issue to the jury. 

8. Appeal and Error. Where on appeal findings of fact are made 
which become the law of the case and there is a remand for a 
new trial, on such retrial, such findings are binding on the 
parties, the trial court and this court, unless on the retrial the 
facts relating to the issues upon which the findings were made 
are materially and substantially different from those adduced 
on the former trial. 


APPEAL from the district court for Lancaster County: 
Harry ANKENy, JuDGE. Reversed and remanded. 


Max Kier and Charles Bocken, for appellant. 
C. Russell Mattson, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BostauGu, JJ. 


MEssMonre, J. 

This is an action at law brought by the plaintiff against 
the defendant to recover damages-for personal injuries 
alleged to have been proximately caused when he was 
run over on a highway at night by an automobile owned 
and negligently operated by the defendant. 

This is the second appearance of this case in this 
court. In the first trial in the district court, at the con- 
clusion of all of the evidence the trial court sustained 
the defendant’s motion for a directed verdict and in- 
structed the jury accordingly, whereupon it returned 
a verdict for the defendant, and judgment was entered 
thereon. Plaintiff’s motion for new trial was subse- 
quently overruled and he appealed. The assignments of 
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error relied upon by the plaintiff were as follows: (1) 
The trial court erred in sustaining the defendant’s mo- 
tion for directed verdict; (2) in failing to submit the 
cause to the jury for determination; and (3) in over- 
ruling plaintiff’s motion for new trial. We sustained 
these assignments of error. We also sustained the plain- 
tiff’s contention that there was sufficient competent evi- 
dence adduced by him from which it could have been 
reasonably concluded that the defendant was negligent in 
one or more of the particulars alleged, which proxi- 
mately caused personal injuries and damages to the plain- 
tiff. We reversed the judgment and remanded the cause 
for new trial. Our opinion in Weisenmiller v. Nestor 
will be found in 153 Neb. 153, 43 N. W. 2d 568. 

We deem it unnecessary to again relate the evidence 
for the reason that it is substantially in accord with the 
record in the first case with little variation therefrom, 
and is properly and sufficiently stated in the opinion. 

The cause was retried in the district court to a jury, 
resulting in a verdict in favor of the defendant. Judg- 
ment was entered on the verdict. The plaintiff filed 
a motion for new trial which was overruled, and plain- 
tiff appeals. 

For convenience we refer to the parties as desig- 
nated in the district court. 

On this appeal the plaintiff’s assignments of error 
necessary to be considered are as follows: (1) The 
trial court committed reversible error by including in 
its instructions to the jury issues found in the pleadings 
but which were not supported by any evidence; and (2) 
the trial court erred in failing to follow the “law of the 
case” as announced in Weisenmiller v. Nestor, supra. 

In instruction No. 2, given by the trial court on its 
own motion, the court set forth the alleged negligent 
acts charged to the defendant which proximately caused 
the personal injuries sustained by the plaintiff, and in 
the same instruction informed the jury as follows: “In 
his answer the defendant denies all the material allega- 


Vou. 154] SEPTEMBER TERM, 1951 841 


Weisenmiller v. Nestor 


tions in plaintiff’s petition, and alleges that if plaintiff 
did sustain the injuries as alleged in his petition they 
were due to acts of negligence on his part, or the negli- 
gence of a third party or parties, or by the negligence 
of the plaintiff and of a third party or parties, and were 
not caused or contributed to by any negligence on the 
part of the defendant, and he prays that the petition of 
plaintiff be denied. In his reply the plaintiff denies all 
allegations of the answer except only such as admit the 
allegations of plaintiff’s petition. These pleadings make 
up the issues which you are to determine by your ver- 
dict.” 

In instruction No. 3, the court told the jury: “The 
above and foregoing is an abstract or synopsis of the 
claims and allegations made by the respective parties 
to this action in the pleadings which they have filed in 
this case. This summary is made for your convenience 
and it is, of course, not to be taken as a statement of 
facts, matters, or acts proved by either of the parties.” 

In instruction No. 4, the court informed the jury: 
“You are further instructed that it is your duty to con- 
sider these instructions as a whole.” 

In Weisenmiller v. Nestor, supra, we said: “In the rec- 
ord before us, we find no competent evidence from 
which it could be reasonably .concluded that plaintiff 
was placed in a position of peril by his own negligence. 
Therefore the only question presented is whether or not 
defendant was negligent in some manner alleged which 
proximately caused the accident and resulting injuries 
and damages to plaintiff. True, plaintiff was in a posi- 
tion of peril, but how he got there is not shown. We con- 
clude that under the circumstances presented, the last 
clear chance doctrine had no application.” 

It will be observed that there was no issue of con- 
tributory negligence on the part of the plaintiff to sub- 
mit to a jury. The facts being substantially in accord 
with the record in the first case and without sufficient 
variance therefrom to make an issue of contributory 
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negligence on the part of the plaintiff to submit to the 
jury, the question presented is, did the trial court in 
instruction No. 2 present the issue of contributory neg- 
ligence to the jury? Plaintiff’s contention is that the 
trial court did so. Contra thereto, the defendant con- 
tends that under the instructions so given there was no 
prejudicial error, and the issue of contributory negligence 
was not submitted to the jury, for the reason that in- 
struction No. 3 fully qualified instruction No. 2 to the 
extent as stated therein, and no other instruction there- 
after presented the issue of contributory negligence on 
the part of the plaintiff to the jury. 

It is apparent that instruction No. 2, in setting out 

the defendant’s answer, informed the jury on the issue 
of contributory negligence on the part of the plaintiff. 
- In Allen v. Clark, 148 Neb. 627, 28 N. W. 2d 489, this 
court said: ‘Where contributory negligence is pleaded 
as a defense, but there is no evidence to support such 
defense, it is prejudicial error to submit such issue to 
the jury” and clearly indicated the rule that ordinarily 
it is reversible error for the court to include, in its in- 
structions to the jury, issues found in the pleadings but 
which have not been supported by any evidence. This 
court has repeatedly so held in cases too numerous to 
cite. 

In Franks v. Jirdon, 146 Neb. 585, 20 N. W. 2d 597, the 
court said: “This court has frequently criticized the 
practice of copying the pleadings as a method of stating 
the issues to a jury and where they contain allegations 
not supported by evidence it may be reversible error 
to include such allegations in defining the issues if the 
reviewing court is satisfied that the jury may have been 
misled thereby.” See, also, Hutchinson v. Western 
Bridge & Construction Co., 97 Neb. 439, 150 N. W. 193; 
McClelland v. Interstate Transit Lines, 139 Neb. 146, 296 
N. W. 757; Conley v. Hays, 153 Neb. 733, 45 N. W. 2d 900. 

It is difficult for a jury in a case such as this to dis- 
criminate between charges of negligence submitted to 
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them in instructions of the court from those which have 
been established by the evidence, and they may think 
that if these were not in evidence they would not have 
been mentioned by the judge. See Culver v. Union P. 
R. R. Co., 112 Neb. 441, 199 N. W. 794. 

We conclude that the trial court committed reversi- 
ble error as contended for by the plaintiff, and other 
instructions given did not cure the error. 

In Callahan v. Prewitt, 143 Neb. 787, 10 N. W. 2d 705, 
wherein on motion for rehearing former judgment of 
affirmance was vacated and set aside and the cause re- 
versed in 143 Neb. 793, 13 N. W. 2d 660, this court, in 
citing Anheuser-Busch Brewing Assn. v. Hier, 61 Neb. 
582, 85 N. W. 832, said: ‘“ ‘The decision of questions pre- 
sented to this court in reviewing the proceedings of the 
district court becomes the law of the case, and, for the 
purposes of the litigation, settles conclusively the points 
adjudicated.’ In Kuhns v. Live Stock Nat. Bank, 138 
Neb. 797, 295 N. W. 818, this court said: ‘So, too, all 
matters decided expressly or by necessary implication 
by this court in its opinion in reversing the first judg- 
ment became the law of the case. This applies not 
merely to all questions actually and formally presented, 
but to all existing in the record and necessarily involved 
in the decision. Such points will not be reconsidered 
in this appeal.’” See, also, Blum v. Truelsen, 139 Neb. 
282, 297 N. W. 136; Bohmont v. Moore, 141 Neb. 91, 2 
N. W. 2d 599. 

The foregoing cited rule is applicable in the instant 
case, and it was the duty of the trial court to follow the 
law of the case in conformity with the rule, and not 
submit the issue of contributory negligence on the part 
of the plaintiff to the jury. 

For the reasons given in this opinion the judgment 
on the verdict is reversed and the cause remanded. 

REVERSED AND REMANDED. 


844 NEBRASKA REPORTS [ VoL. 154 
Strawn v. County of Sarpy 


JOSEPH E. STRAWN, APPELLANT, V. COUNTY OF SARPY, 
NEBRASKA, APPELLEE, SCHOOL District No. 1, 
Sarpy County, NEBRASKA, ET AL., INTERVENERS 


AND APPELLEES, 
49 N. W. 2d 677 


Filed November 9, 1951. No. 38024. 


1. Counties. The county board has exclusive original jurisdic- 
tion in the examination and allowance of claims against the 
county arising ex contractu. 

2. Courts: Counties. The jurisdiction of the district court as to 
claims against a county arising on contract is appellate only. 

3. Judgments: Counties. A judgment of the district court en- 
tered in an original action in that court as to claims against a 
county for legal services rendered the county is void for want 
of jurisdiction. 


APPEAL from the district court for Sarpy County: 
STANLEY BaRTOos, JuDGE. Affirmed. 


Louis Lightner, Paul I. Manhart, and Joseph E. Strawn, 
for appellant. \ 


Orville Entenman, W. R. Patrick, and Gerald E. Collins, 
for appellees. - 


Heard before Simmons, C. J., CARTER, MEsSMORE, 
‘YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


YEAGER, J. 

This is an action by Joseph E. Strawn, plaintiff and 
appellant, against the County of Sarpy, Nebraska, de- 
fendant and appellee, to recover $6,510.93 with interest 
for legal services claimed to have been performed by him 
under a written contract entered into by and between 
the parties. School District No. 1, Sarpy County, Nebras- 
ka, and the City of Bellevue, Nebraska, filed petitions 
of intervention in the action in opposition to the claims 
of the plaintiff. The action as it was tried in the dis- 
trict court is in five causes of action. Each is predicated 
on a separate theory on which plaintiff contends he is 
entitled to recover the amount named. The first is at 
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law on contract; the second, at law on quantum meruit; 
the third is in equity on the theory of estoppel; the fourth, 
in equity on the theory that to deny a recovery would 
bring about unjust enrichment of the county; and the 
fifth is in equity to foreclose an attorney’s lien against a 
special or trust fund. 

The case was tried to the court without the inter- 
position of a jury, at the conclusion of which judgment 
was rendered in favor of the interveners and the de- 
fendant. 

It is inferable from the transcript filed in this court 
that this is an appeal from action of the district court 
in denying a claim of plaintiff against the defendant 
which claim had been previously filed with the county 
and denied by the county board. It is also inferable 
from the transcript that this is an original action against 
the defendant. There is a transcript from the county 
board which shows the filing of a claim against the coun- 
ty for $6,510.93 dated January 5, 1948. That transcript 
shows a denial of the claim dated January 21, 1948. 

Plaintiff’s third amended petition, which is the one 
on which the case was tried and is the only petition ap- 
pearing in the transcript, however, does not identify this 
action as an appeal from action of the district court 
denying the claim. The petition recites only that claim 
was filed on January 5, 1948; that the claim was denied - 
by the board; and that appeal was taken to the district 
court. It contains nothing with reference to disposition 
of the appeal lodged in the district court. 

Whether the action be treated here as an appeal coming 
from the county board or an original action in the dis- 
trict court the ultimate result must be the same. 

The basis of the action is a claim against a county 
arising ex contractu. It is clearly pointed out in County 
of Sarpy v. Gasper, 149 Neb. 51, 30 N. W. 2d 67, that 
the case could properly come here only by appeal from 
the district court having come to that court by appeal 


846 NEBRASKA REPORTS [Vou. 154 
Strawn v. County of Sarpy 


agreeable to the terms of section 23-135, R. S, 1943. In 
that case it was said: 

“The county board has exclusive original jurisdiction 
in the examination and allowance of claims against the 
county arising ex contractu.” 

“The jurisdiction of the district court as to claims 
against a county arising on contract is appellate only.” 

“A judgment of the district court entered in an orig- 
inal action in that court as to claims against a county 
for legal services rendered the county is void for want 
of jurisdiction.” 

From this it becomes clear that if, as inferable from 
the third amended petition, it was intended that this 
should be and become an original action in the district 
court, that court was without jurisdiction to entertain it. 

Treated as an appeal the relief claimed must be denied. 
This claim in all of its legal aspects has been previously 
before this court where it was fully adjudicated un- 
favorably to the plaintiff. 

By petition in intervention in County of Sarpy v. Gas- 
per, supra, the plaintiff herein and Christine S. Marth, 
executrix of the estate of Ralph J. Nickerson, deceased, 
sought to recover for the identical service for which 
the present claim is made. 

The contract which is the basis of the action here as 
well as there was one entered into jointly by Ralph J. 
Nickerson and Joseph E. Strawn on the one side and the 
County of Sarpy on the other. By the petition of in- 
tervention there the interveners’ effort was to recover 
the entire amount claimed to be due under the contract, 
whereas in this action the plaintiff seeks to recover one- 
half of that amount, or as he says, his share of the avails 
of the contract. This constitutes the only difference 
between the two actions. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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JACK LAWSON, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA, 


DEFENDANT IN ERROR. 
50 N. W. 2d 99 


Filed November 23, 1951. No. 32957. 


Appeal and Error. Where the record contains no bill of excep- 
tions or the bill of exceptions has been quashed, no question will 
be considered, the determination of which necessarily involves an 
examination of the evidence adduced in the tria] court. In such 
a situation, if the pleadings are sufficient to support the judg- 
ment, it will be affirmed. 


Error to the district court for Lancaster County: 
JEFFERSON H. Broapy, Jupce, Affirmed. 


L. R. Doyle, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Clarence A. 
H. Meyer, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CaRTER, J. 

The defendant was convicted in the district court for 
Lancaster County for driving an automobile while under 
the influence of intoxicating liquor. The trial court 
imposed a fine of $50 and revoked the driver’s license 
of defendant for a period of six months. The defendant 
appeals. 

The record discloses that defendant was charged in 
the municipal court of the city of Lincoln, Lancaster 
County, Nebraska, with driving an automobile within the 
corporate limits of the city on January 11, 1950, while 
under the influence of intoxicating liquor. After con- 
viction, an appeal was taken to the district court where 
the case was submitted to a jury and a verdict of guilty 
returned. An appeal was then taken to this court. The 
defendant complains that the district court erred in 
overruling his objections to certain alleged hypothetical 
questions and to.certain instructions given by the trial 
court. 
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No bill of exceptions appears to have been filed in 
this court. The rule is stated in Dryden & Jensen v. 
Mach, 150 Neb. 629, 35 N. W. 2d 497, as follows: “Where 
the record contains no authentic bill of exceptions or 
the bill of exceptions has been quashed, no question 
will be considered, the determination of which neces- 
sarily involves an examination of the evidence adduced 
in the trial court, and in such a situation, if the plead- 
ings are sufficient to support the judgment, it will be 
affirmed.” The question raised by the appeal can be 
resolved only by reference to a bill of exceptions. Con- 
sequently, the assignments of error are not established 
by the record before us. 

The complaint is sufficient to charge the offense for 
which defendant was convicted. The sentence imposed 
is within the limits prescribed by the ordinance under 
which the case waS commenced. Consequently, no 
error in the proceedings held in the district court is 
affirmatively shown. Under such circumstances the 
judgment of the district court must be affirmed. 

AFFIRMED. 


MARGARET HEENEY, ADMINISTRATRIX OF THE ESTATE OF 
RaymMonp HEENEY, DECEASED, APPELLANT, v. LLOYD 
CHURCHILL, APPELLEE. 

50 N. W. 2d 72 


Filed November 28, 1951. No. 32988. 


1. Highways: Automobiles. A pedestrian has equal rights with 
the operator of a vehicle in the use of public highways, and 
each must use reasonable care for his own safety and the safety 
of others. 


A pedestrian has the right to assume that 
the driver of a vehicle approaching from the rear will exercise 
ordinary care in keeping a lookout for him and others using the 
highway. 

8. Automobiles: Negligence. The general rule with exceptions, 
which provides that it is negligence as a matter of law for a 
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motorist to drive an automobile so fast on a highway at night 
that he cannot stop in time to avoid a collision with an object 
within the area lighted by the lights on the automobile, should 
embrace in the exceptions all situations wherein reasonable minds 
may differ on the question of whether or not the operator of 
the automobile exercised the care, caution, and prudence required 
of a reasonably careful, cautious, and prudent person under the 
circumstances of the particular situation. 


APPEAL from the district court for Dakota County: 
SIDNEY T. Frum, Jupce. Affirmed. 


Mark J. Ryan, George W. Leamer, and Charles E. Mc- 
Dermott, for appellant. 


Warner & Warner, Harper, Gleysteen & Nelson, and 
Charles N. Woolery, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


MESSMoRE, J. 


This is an action at law brought by Margaret Heeney, 
administratrix of the estate of Raymond Heeney, de- 
ceased, as plaintiff, against Lloyd Churchill, defendant, 
to recover damages for the alleged wrongful death of 
plaintiff's decedent. The case was tried to a jury re- 
sulting in a verdict in favor of the defendant. Plain- 
tiff filed a motion for new trial. From the order over- 
ruling the motion, plaintiff appeals. 

For convenience we will refer to Raymond Heeney 
as the deceased, the appellant Margaret Heeney as the 
plaintiff, and the appellee Lloyd Churchill as the de- 
fendant. 

The pleadings, insofar as necessary to consider in this 
appeal, are as follows: The plaintiff’s petition alleged 
in substance that the defendant drove his automobile 
in a reckless and negligent manner, at an excessive rate 
of speed along the road in question, without keeping 
the proper lookout to enable him to stop his automobile 
within his view, and that the negligence of the defendant, 
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as alleged, was the direct and proximate cause of the 
death of the deceased. 

The defendant’s answer is in effect a general denial. 
Although it alleges the deceased did not keep a proper 
lookout and warn the defendant of his presence on the 
highway, and placed himself in a position where he 
could not, by the exercise of ordinary care, be seen by 
the defendant, there is no affirmative allegation therein 
charging the deceased with contributory negligence. 

The record discloses that the defendant. lives about 
2% miles northwest of Hubbard. On August 21, 1947, 
in the evening he, his wife, and daughter, went to a ladies 
club party at Dose’s, approximately 7 miles southwest 
of Hubbard. The defendant drove his 1936 Ford coupe. 
They stayed at Dose’s, had a midnight lunch, and left 
for home. The defendant and his family followed Marion 
Grove and his family into Hubbard where Grove stop- 
ped to let his wife’s folks out of the car. The defendant 
went on by Grove and proceeded toward his home. The 
headlights and taillight on his car were working. To 
go to his home the defendant took the road north of 
Hubbard which is a dirt road and is smooth. This road 
goes straight north for half a mile out of Hubbard, then 
turns west, and proceeds about 40 rods when it turns 
north again. There is a gradual rise in the road west. 
Where the road turns north there is a rounding corner. 
After rounding the curve proceeding north, the road is 
level or flat for a distrance estimated by witnesses as 
being from the length of a car to 50 or 60 feet from the 
brow of the hill. The road slopes down to the north. 
There are trees and shrubs east of the curve where the 
road turns north, west thereof, and on the east side of 
the road that slopes to the north. 

The defendant, after he proceeded upgrade to turn 
north, was traveling at a rate of speed of 20 miles an 
hour. His wife was seated to his right, and to her right 
was seated their daughter. His car was on the right 
side of the center of the road. As the defendant pro- 
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ceeded around the corner the lights of his car would show 
across the road to the west bank and upward. The de- 
fendant testified it would be necessary to round the 
curve at the top of the hill before the lights would shine 
down the hill to the north on the right side of the road. 
The defendant saw no object or man standing or lying 
down as he made the turn to the north, but in so doing 
he felt a “bump” such as if running over something. 
After he hit the bump in the road he drove 20 feet and 
came toa stop. His wife asked him what it was. He did 
not know of any object that might have come in con- 
tact with his car. He drove down to the bottom of the 
hill and turned around and came back. On his return 
he saw a man’s body lying in the road. He drove to the 
west side a distance of about 4 feet from the body and 
got out of his car. He had a flashlight with him and 
flashed it on the body. The feet were approximately 
one foot from the east grade of the road, and the head 
was to the west. All of the body was east of the center 
line of the road. The body was lying on its right side 
facing south. The defendant then drove toward Hub- 
bard and had gone approximately a half mile when he 
met Grove and stopped him. Grove was on the road 
north of Hubbard near a bridge at that time. The de- 
fendant told Grove he had run over somebody, and 
asked Grove to go back to Hubbard and call the sheriff, 
which he did. 

The sheriff arrived at the scene of the accident about 
1 a.m. The defendant and his wife were there. The 
defendant’s car was parked to the north on the west 
side of the road. The sheriff parked well over to the 
west side of the road, south of and close to the body, 
and he could see the body in the lights of his car. He 
had a conversation with the defendant. The defendant 
said he struck something in the road, and the further 
he proceeded down the road the more he thought it was 
peculiar. He went to the bottom of the hill and turned 
and went back to see what it was. 
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The defendant testified that the body was from 2 to 
4 feet north, over the top of the hill 15 or 20 feet past 
the curve, lying on the north side of the slope. The 
witness Grove testified that the body was lying 30 feet 
from the corner of the road going north after you get 
to the brow of the hill. The sheriff testified the body 
was lying 50 to 60 feet north of the top of the hill, and 
the plaintiff’s son placed the body 40 or 50 feet from the 
curve. 

The sheriff testified that as you proceed around the 
corner north, your lights shine against the road to the 
west bank and upwards. There are trees and brush at the 
corner of the road, and it would be difficult to see 
through the trees at the corner of the road at night. 

The witness Bill Hogan had been to the fair at Homer. 
He met the defendant standing in the road where the 
body was lying. He stopped his car 10 to 15 feet south 
of the body, and could see the body by the lights of his 
car. He did not get out of his car. The defendant said 
he had hit someone. Hogan flashed a light on the body 
and identified it as the body of Raymond Heeney. He 
could not tell what part of the body had been run over. 
He had seen the body before the defendant flagged him 
down with a flashlight. He came up the right side of 
the road as you go around the corner, and he testified 
that his lights picked up the parked car of the defendant 
which was 15 feet north of the body on the right side of 
the road. 

The sheriff testified to finding some tracks along the 
side of the road south of the body at an approximate 
distance of 15 to 20 feet. These tracks led in the di- 
rection of the body. The sheriff did not notice any- 
thing to indicate that the body had been dragged or 
rolled. 

The plaintiff’s son testified that his father was dressed 
in blue overalls, and wore a light blue work shirt and 
a cap. 

The plaintiff and the deceased lived northwest of Hub- 
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bard. On August 21, 1947, the deceased and his wife 
were in Hubbard. They intended to return home to- 
gether. The plaintiff waited for their daughter, a school 
girl, who was attending the fair at Homer. Upon her 
return to Hubbard the mother and daughter left for 
home in the family car. The deceased had often walked 
home or caught a ride, and did not go with them. He was 
apparently on his way home when the accident occurred. 

Raymond Heeney, deceased’s son, had talked to his 
father the morning of August 21, 1947, just before leav- 
ing for Omaha. He returned to Hubbard at about 10 
p.m. He saw his father about 10:30, and talked to him 
again. On Wednesday after his father was killed he 
talked to the defendant at the defendant’s home. He 
asked the defendant if he could tell how the accident 
happened. Defendant said he was “coming along about 
15 to 20 miles an hour and he felt something hit the car.” 
He had hauled grain over that road that day and knew 
there were no bumps there that he could hit, so when 
he felt the bump he went to the bottom of the hill, turned 
around, and went back and found the deceased lying in 
the road. 

The defendant made tests to determine how much 
he could see from his car. Sitting in his car looking 
over the front end of it he would have to look 16 feet 
to pick up an object approximately 8 inches off the 
ground, indicating that there was a distance of 16 feet 
in front of the car where he could not see the road. Like- 
wise a test was made looking to the right-hand side with 
reference to an object lying in the road directly in 
front of the car. There was a distance of 23 feet from 
the object in the road back toward the car that you could 
see nothing in the road, that is, an object 8 or 10 inches 
high. 

Before discussing the plaintiff’s assignments of error 
we note the following upon which the trial court prop- 
erly instructed the jury: The duties of a pedestrian 
using a public highway and the operator of a motor ve- 
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hicle using the same are reciprocal. A pedestrian, 
though he has a legal right to walk on the highway, is 
also required to use reasonable care for his own safety. 
The driver of a motor vehicle using the highway in the 
exercise of his legal rights is required to exercise due 
care for the safety of others who might reasonably be- 
expected to be on the highway. Such driver is likewise 
required to anticipate that: pedestrians may be using the 
highway and to use due care and protect any such who 
may be using it. See, Johnson v. Anoka-Butte Lumber 
Co., 141 Neb. 851, 5 N. W. 2d 114; Floyd v. Edwards, 150 
Neb. 41, 33 N. W. 2d 555. 

The plaintiff contends the trial court erred in failing 
to adequately instruct the jury as to the duties of the de- 
fendant to observe the rules of the road so as to operate 
his motor vehicle in such manner that he could stop the 
same within the area lighted by the lights of his auto- 
mobile and avoid striking the deceased who was law- 
fully using the highway. In support of this contention 
the plaintiff relies on the cases of Roth v. Blomquist, 
117 Neb. 444, 220 N. W. 572, 58 A. L. R. 1473; Cotten v. 
Stolley, 124 Neb. 855, 248 N. W. 384; Allen v. Clark, 148 
Neb. 627, 28 N. W. 2d 439. 

In Roth v. Blomquist, supra,.this court held: “As a 
general rule it is negligence as a matter of law for a 
motorist to drive an automobile so fast on a highway 
at night that he cannot stop in time to avoid a collision 
with an object within the area lighted by his lamps.” In 
the opinion, it is said: ‘‘When applicable to the facts a 
violation is of itself negligence precluding a recovery 
* * #7 The rule with recognized exceptions has been 
followed since it was first announced. See, Fulcher v. 
Ike, 142 Neb. 418, 6 N. W. 2d 610, and cases cited there- 
in p. 423; Buresh v. George, 149 Neb. 340, 31 N. W. 2d 
106; Pierson v. Jensen, 148 Neb. 849, 29 N. W. 2d 625. 

In Fulcher v. Ike, supra, this court said: “It would 
appear, therefore, that the general rule with exceptions, 
which provides that it is negligence as a matter of law 
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for a motorist to drive an automobile so fast on a high- 
way at night that he cannot stop in time to avoid a col- 
lision with an object within the area lighted by the lamps 
on the automobile, should embrace in the exceptions 
all situations where reasonable minds may differ on the 
question of whether or not the operator of the automo- 
bile exercised the care, caution and prudence required 
of a reasonably careful, cautious and prudent person 
under the circumstances of the particular situation.” 
The facts in the instant case disclose that the defend- 
ant was driving his car upgrade west at a speed of 20 
miles an hour and did not increase his speed when he 
turned north on the highway to proceed downgrade. 
In making the turn north there is a flat surface estimated 
in length as from the length of a car to 50 or 60 feet. 
Along the north side of the road going west are trees, 
brush, and bushes, and also at the turn to the north, and 
on the east side of the highway where the road slopes 
downward to the north. The deceased was wearing 
blue overalls, a light blue work shirt, and a cap. The 
defendant did not see the deceased until after he felt a 
bump, turned around, came back, and saw the body lying 
on the highway. The evidence does not disclose whether 
the defendant was walking along the highway or was 
lying down at the time the defendant felt a bump as if 
his car has struck some object. The body was lying over 
the crest of the hill. There is a variance in the testimony 
as to just what distance north of the top of the hill the 
body was lying, as heretofore set out in the evidence. 
It is contended by the plaintiff that the defendant 
drove at an excessive rate of speed and that he was 
unable to stop within the range of his vision. There is 
no evidence to sustain this conclusion in the record. 
The maximum rate of speed of defendant’s car was 20 
miles an hour ascending the upgrade, and it was not in- 
creased. This certainly was not excessive speed, but 
a reasonable rate of speed under the circumstances. The 
rule that it is negligence to drive a car so fast that you 
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cannot stop it within the distance you can see is based 
on the reckless speed that such a situation implies. The 
rule contended for, although correct, has no application to 
the facts before us. The negligence of the defendant, 
if any, must be predicated on some other theory. 

The question of whether the defendant should have 
seen the deceased, and the inferences to be drawn from 
the evidence adduced are matters of evidence which a 
jury must decide. The only question properly de- 
terminable was whether the defendant was negligent 
in failing to see the deceased in time to avoid the acci- 
dent. See Johnson v. Anoka-Butte Lumber Co., supra. 
The trial court instructed the jury with reference to 
whether or not the defendant, in rounding the turn, made 
use of his sense of seeing, and was exercising that degree 
of care that persons of ordinary prudence would ordi- 
narily exercise under the circumstances. The issue was 
presented to the jury as to whether or not the defendant 
was keeping a proper lookout and had his automobile 
under control under the circumstances. 

In Floyd v. Edwards, supra, a case wherein a pedes- 
trian dressed in dark clothing was walking along the 
highway at night and was struck by an automobile ap- 
proaching from the rear, the plaintiff’s petition alleged 
facts in accordance with the rule set forth in Roth v. 
Blomquist, supra. The plaintiff also offered and re- 
quested instructions in accordance with the rule, which 
the trial court refused. This court held that the de- 
fendant was not negligent as a matter of law, that the 
case was brought within the exceptions of the rule, and 
therefore the court was required to submit the issues 
on the driver’s alleged negligence, if any, to the jury for 
its determination. 

In the light of the evidence and foregoing cited au- 
thorities, we conclude the defendant was not guilty of 
negligence as a matter of law, and the case was brought 
within the exceptions to the rule which require submis- 
sion of the issue of the driver’s alleged negligence to 
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the jury. The plaintiff’s contention cannot be sustained. 

The plaintiff assigns as error the failure of the court 
to instruct the jury under the rule that where there are 
no eyewitnesses and no direct evidence of the accident 
causing the injury, the facts and circumstances may be 
proved by circumstantial evidence, and the presumption 
is raised by the instinct of self-preservation on behalf 
of the deceased that he was not guilty of contributory 
negligence, but was in the exercise of due care and cau- 
tion for his own safety, unless the contrary is shown. 

The presumption of due care arising out of the na- 
tural instinct of self-preservation is not evidence, but 
a mere rule of law, and obtains only in the absence of 
direct or circumstantial evidence justifying reasonable 
inferences one way or another upon that subject. When 
such evidence is produced the presumption disappears 
and is not entitled to be considered. Eggeling v. Chicago, 
R. I. & P. Ry. Co., 119 Neb. 229, 228 N. W. 361. See, also, 
Anderson v. Nincehelser, 152 Neb. 857, 43 N. W. 2d 182, 
on rehearing, 153 Neb. 329, 44 N. W. 2d 518. The trial 
court did not commit prejudicial error as contended for 
by the plaintiff. 

We have examined the plaintiff’s other assignments 
of error and conclude they are without merit. 

For the reasons given in this opinion, the judgment 
entered on the verdict is affirmed. ; 

AFFIRMED. 

CHAPPELL, J., concurring. 

I find no fault with propositions of law appearing in 
the opinion and agree with the result, but believe that 
disposition of the last assignment of error could have 
been predicated upon another ground. 

In this case the trial court evidently concluded either 
that defendant had not affirmatively pleaded contribu- 
tory negligence of plaintiff’s decedent, or that there was 
no evidence to ultimately support such issue if properly 
pleaded. Therefore, no instruction was given by the 
trial court upon the question of contributory negligence. 
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In that situation plaintiff had the benefit of the failure 
to submit such issue and cannot complain. The only 
issue submitted was the alleged negligence of defendant 
and whether or not it proximately caused the accident 
and resulting death. 

It appears logical to say that in such a case there can 
be no necessity of giving an instruction that it was 
presumed that plaintiff’s decedent was not guilty of 
negligence in order to avoid prejudicial error, because 
whether or not he was negligent was never an issue 
submitted to the jury. Thus, the failure to give such 
presumptive instruction could not be prejudicial error 
because it had no place in the issues as ultimately 
submitted. 

WENKE, J., joins in this concurring opinion. 


HeENRY SCHACHT, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
50 N. W. 2d 78 


Filed November 28, 1951. No. 38009. 


1. Evidence. There is a presumption that articles transported by 
regular United States mail and delivered in the ordinary course 
of the mails are delivered in substantially the same condition 
in which-they were sent. Such presumption, however, is one 
which may be rebutted. 

2. Intoxicating Liquors: Evidence. In a prosecution for driving 
an automobile while under the influence of alcoholic liquor, a 
bottle containing intoxicating liquor found in the car at the 
time of defendant’s arrest is admissible as circumstantial evi- 
dence tending to support the charge. 

Where sufficient foundation has been laid, the 

evidence of a qualified chemist that blood samples taken from 

the defendant showed an alcoholic content sufficient to produce 
intoxication is admissible where the requirements of sections 

39-727, 39-727.01, and 39-727.02, R. S. Supp., 1949, have been met. 


Error to the district court for Pierce County: Fay H. 
Pottock, JupcE. Affirmed. 
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Bernard A. Ptak, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 


Heard before Simmons, C. J., Carter, MESSMoRE, 
‘YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CARTER, J. 

The defendant was convicted in the district court for 
Pierce County for driving an automobile while under 
the influence of alcoholic liquor. The trial court sen- 
tenced the defendant to serve four days in the county 
jail, pay a fine of $40 and costs, and revoked the driver’s 
license of defendant for a period of six months from 
the date of his discharge from the county jail. The de- 
fendant instituted error proceedings in this court, seek- 
ing a reversal of the judgment of the district court. 

The evidence shows that defendant was driving his 
automobile on U. S. Highway No. 20 in Pierce County, 
Nebraska, on June 18, 1950, about 6:00 p. m., at which 
time he was arrested by officer Otis J. Knotwell of the 
Nebraska State Safety Patrol for driving while in an in- 
toxicated condition. Officer Knotwell testified that de- 
fendant was driving his car from one side of the highway 
to the-other, that there was a strong odor of intoxicating 
liquor on his breath, that his eyes were bloodshot, that 
he was unsteady on his feet, and that in his opinion he 
was intoxicated. He testified also to finding a pint of 
intoxicating liquor in the glove compartment of defend- 
ant’s car. Defendant was delivered into the custody of 
officer Willard Clark, who transported him to the county 
jail at Pierce. Officer Clark corroborates the evidence 
of officer Knotwell as to the intoxicated condition of the 
defendant. Dr. John H. Calvert saw defendant at the 
county jail shortly after his arrival there and testified 
to facts tending to sustain the charge. The evidence 
of sheriff Elmer Kuhl of Pierce County also tends to 
sustain the charge that defendant was intoxicated. 
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The defendant attempted to excuse his bad driving 
by his testimony that he suffered a coughing and sneez- 
ing attack which caused him to expel his false teeth, 
and that any deficiency in his driving was due to his 
efforts to retrieve them. This raised an issue which the 
jury considered and determined. The evidence was 
ample to sustain the verdict of the jury. 

The questions here raised go to the correctness of the 
court’s rulings on the admission of certain exhibits, the 
admission of certain evidence over objection, and the 
alleged excessiveness of the sentence. 

The record shows that Dr. Calvert, with the consent of 
the defendant, took samples of the defendant’s blood 
for the purpose of having a chemical analysis made to 
determine if defendant was under the influence of in- 
toxicating liquor, as provided by sections 39-727, 39- 
727.01, and 39-727.02, R. S. Supp., 1949. The evidence 
shows that Dr. Calvert came to the jail and took the 
blood samples. He took the samples home with him and, 
it being Sunday, he placed them in a refrigerator until 
the next morning when he mailed them to the laboratory 
of the state Department of Health at Lincoln. They 
were received at the laboratory in due course of mail 
by A. E. Johnson, whose duty it was to open such pack- 
ages and deliver them to the proper persons in the de- 
partment. Defendant asserts that, as there is no evi- 
dence by the person who obtained the package at the 
post office and delivered it to Johnson, the foundation 
is insufficient to admit the result of the test into evi- 
dence. The evidence shows that Dr. Calvert placed the 
samples of blood in two vials and marked them with 
defendant’s name and the time of taking. He wrapped 
them in an invoice requesting a blood examination 
and mailed them as heretofore stated. The blood spe- 
cimens when received were clotted, and the tests were 
made on the blood serum. Dr. Calvert testified that he 
placed potassium oxalate in one of the vials to prevent 
coagulation of the blood. It is the contention of de- 
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fendant that this indicates that the blood in one of the 
vials could have been that of some other person. The 
vials were marked and wrapped as described by Dr. 
Calvert when received at the laboratory. The founda- 
tion was sufficient. We think there is a presumption 
that articles transported by regular United States mail 
and delivered in the ordinary course of the mails are 
delivered in substantially the same condition in which 
they are sent. This presumption is a rebuttable one, 
but where there is no evidence tending to overcome the 
presumption it is sufficient to establish the identity of 
the article mailed and that it is in substantially the same 
condition as at the time of mailing. The rule for which 
the defendant contends would place a great burden upon 
addressee, such as the one here involved, to keep meticu- 
lous records of mail deliveries to protect against the mere 
possibility that articles so delivered might possibly be- 
come pertinent in a court proceeding. We think the 
objection as to foundation on this ground was properly 
overruled. 

The defendant assigns as error the admission of the 
pint bottle found in the glove compartment of defend- 
ant’s car. The bottle was identified by officer Knot- 
well and sheriff Kuhl as the one taken from the de- 
fendant’s automobile. It was shown by the evidence to 
contain intoxicating liquor, although ingredients had 
been added which made it difficult to describe by name. 
The evidence was ample to sustain its admissibility as 
evidence pointing to the guilt of the defendant. 

The defendant assigns as error the evidence of the 
chemist in the laboratory of the state Department of 
Health who tested the blood samples taken from the 
defendant, and the result which showed an alcoholic 
content in the blood sufficient to produce intoxication. 
Objection is also made to instruction No. 6 which in- 
formed the jury of the effect of sections 39-727, 39-727.01, 
and 39-727.02, R. S. Supp., 1949. The chemist described 
in detail the method employed, as well as her qualifica- 
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tions for doing this work. Ample foundation was laid for 
the admission of her findings as to the alcoholic content of 
the blood specimens. Instruction No. 6 correctly in- 
forms the jury as to the evidence required on the part 
of the State by the sections of the statute hereinbefore 
cited. No error in the admission of the result of the 
test or in the giving of the instruction in connection 
therewith is shown. 

The defendant urges that the sentence was excessive. 
In this respect the evidence definitely establishes that de- 
fendant was driving his automobile on a public highway 
in an intoxicated condition. The handling of his auto- 
mobile was so dangerous immediately prior to his arrest 
that other persons using the highway pointed it out to 
the patrolman. The defendant’s condition, voluntarily 
brought upon himself, was such that in operating his 
automobile he was a menace to the safety of all others 
using the highway in the vicinity of his car. Under such 
circumstances we cannot say that a sentence of four 
days in jail, a fine of $40 and costs, and a six months’ sus- 
pension of his driver’s license bears any resemblance to 
excess punishment. 

AFFIRMED. 


VIRGIL LONG, APPELLANT, v. Roy M. CARPENTER, APPELLEE. 
50 N. W. 2d 67 


Filed November 23, 1951. No. 33010. 


1, New Trial. If an appellee desires to insist upon his right to 
a new trial in case the entry of a judgment notwithstanding the 
verdict is held to be erroneous, he must assign such errors con- 
tained in his motion for a new trial upon which he intends to 
rely to obtain it. 

2. Trial. A motion for directed verdict or for judgment notwith- 
standing the verdict must, for the purpose of decision thereon, 
be treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party against 
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whom the motion is directed, who is entitled to have every con- 
troverted fact resolved in his favor, and have the benefit of 
every inference that can reasonably be deduced from the 
evidence. 

8. Sales. The positive statement of a dealer in livestock, or an 
assertion or affirmation of fact, as to quality or condition made 
in the course of exchange or purchase, indicating that he intended 
to bind himself to its truth, and which was so understood and 
relied upon by the other party, is an express warranty. 

An express warranty that an animal is sound implies 
the absence of any then-existing defect or disease which impairs 
or in its progress will impair the animal’s natural usefulness 
for the purpose for which it was purchased, and is breached by 
any defect or disease existent at time of sale which renders it 
less serviceable for such purpose, although the defect or disease 
may not be fully developed at the time of sale, and although its 
existence was not known by the seller. 

5. Sales: Damages. Ordinarily, the measure of damages for 
breach of express warranty of quality or condition is the dif- 
ference between the value of the property at time of sale and 
the value it would have had if as warranted. 


6. However, all damages in contemplation of the 
parties to the contract or which directly and naturally result 
from a breach of warranty accrue in favor of the party injured 
by such breach. 

7. In other words, special damages may also be 


recovered in an action for breach of warranty if they are such 
as may fairly be supposed to have entered into contemplation 
of the parties when they made the contract, that is, are such as 
might naturally be expected to follow the breach, and if they 
are certain both in their nature and in respect to the cause 
from which they resulted. 


_Appean from the district court for Douglas County: 
WiLuiaM A. Day, Jupce. Affirmed in part, and in part 
reversed and remanded with directions. 


Frost, Peasinger & Meyers, and Bernard A. Ptak, for 
appellant. 


Towle, Young & Mattson, Webb & Kelley, and H. B. 
White, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 
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CHAPPELL, J. 

Plaintiff brought this action to recover damages from 
defendant for breach of express warranty that a show 
mare, by name Hattie Carnegie, purchased from de- 
fendant for show purposes on October 21, 1947, was 
sound, when, at the time of purchase, she was allegedly 
unsound and unfit for use as a show horse because of 
a latent, progressive, incurable defect or disease, known 
as side bones in both front feet, which was not reason- 
ably discoverable by physical examination and was not 
discovered by plaintiff until June 9, 1948. 

The defense in substance was a general denial plus 
an express denial that any warranty of soundness was 
ever made by defendant or that plaintiff was induced 
thereby or relied thereon in making the purchase, to- 
gether with a contention that the animal was sound 
and without side bones when sold to plaintiff, and if 
such side bones subsequently developed, they were in- 
duced and brought about by improper care, training, 
conditioning, and handling by plaintiff or his agents, 
employees, or trainers. 

During the trial defendant’s motion for directed ver- 
dict, made at the conclusion of plaintiff’s evidence and 
renewed at conclusion of all the evidence, was over- 
ruled, and the issues were submitted to a jury. Plaintiff 
was awarded a verdict and judgment thereon for $2,000 
with interest at 6 percent from July 26, 1948. There- 
after defendant timely filed a motion for judgment not- 
withstanding the verdict, or, in the alternative, for a 
new trial. Upon submission thereof, the trial court 
rendered and entered its order, whereby the motion for 
new trial was overruled, but the motion for judgment 
notwithstanding the verdict was sustained and plain- 
tiff’s cause of action was dismissed at plaintiff’s cost. 
' Thereupon, plaintiff appealed, assigning that the trial 
court erred in sustaining defendant’s motion for judg- 
ment notwithstanding the verdict and in dismissing 
plaintiff’s cause of action. We sustain the assignment. 
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On the other hand, defendant alternatively assigned 
that in any event the trial court erred in overruling his 
alternative motion for new trial, for the reasons in 
substance that: (1) The verdict and judgment entered 
thereon were not sustained by the evidence but con- 
trary thereto; (2) there was no issuable question of 
fact submissible to a jury and a verdict should have 
been directed; and (3) plaintiff’s damages were not a 
loss directly and naturally resulting in the ordinary 
course of events from the claimed breach of warranty. 

In that connection, it will be observed and in the 
brief defendant concedes that such grounds are identical 
with those urged in support of the order sustaining de- 
fendant’s motion for judgment notwithstanding the ver- 
dict. No assignment or contention whatever was made 
by defendant that the trial court otherwise erred in 
’ any manner or for any other reason than aforesaid, and 
we find no plain error unassigned requiring discussion. 

In Armer v. Omaha & Council Bluffs St. Ry. Co., 153 
Neb, 352, 44 N. W. 2d 640, it is said: ‘On the other 
hand, if appellee desires to insist upon his right to a 
new trial, in case the entry of the judgment notwith- 
standing the verdict is held to be erroneous, he must 
assign such errors contained in his motion for a new 
trial upon which he intends to rely to obtain it.” De- 
fendant, appellee here, did not comply with that rule, 
‘so, by analogy, as in the afore-cited case, he waived all 
errors unassigned. In the final analysis, it must be 
said that he relied solely upon the correctness of the 
trial court’s action in sustaining his motion for judg- 
ment notwithstanding the verdict. Therefore, since we 
conclude that it was error to sustain defendant’s mo- 
tion for judgment notwithstanding the verdict, it fol- 
lows that the trial court properly overruled defendant’s 
alternative motion for new trial. 

The primary question for decision then is whether 
or not plaintiff adduced sufficient competent evidence 
from which it could have keen reasonably concluded 
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that: (1) Defendant made an express warranty of 
soundness, the natural tendency of which was to induce 
plaintiff to purchase the animal; (2) in making the 
purchase plaintiff relied thereon; (3) a breach thereof 
because the animal was unsound and unfit for use as a 
show horse at time of purchase by reason of a latent, 
progressive, incurable defect or disease called side bones; 
and (4) plaintiff suffered damages directly and naturally 
resulting therefrom and the amount of such damages. 
We conclude that the evidence was sufficient. 

At the outset there are applicable statutes and rules 
of law which should be stated. In that regard, section 
69-412, R. R. S. 1943, provides: “Any affirmation of 
fact or any promise by the seller relating to the goods 
is an express warranty if the natural tendency of such 
affirmation or promise is to induce the buyer to purchase 
the goods, and if the buyer purchases the goods relying 
thereon. No affirmation of the value of the goods, nor 
any statement purporting to be a statement of the 
seller’s opinion only, shall be construed as a warranty.” 

In McGuire v. Thompson, 152 Neb. 28, 40 N. W. 2d 
237, this court held: ‘The positive statement of a 
dealer in livestock, or an assertion or affirmation of 
fact, as to the quality or condition made in the course of 
exchange, indicating that he intended to bind himself 
to its truth, and which was so understood and relied upon 
by the other party to the exchange, may constitute a 
warranty.” 

As stated in 55 C. J., Sales, § 737, p. 770: “An ex- 
press warranty of soundness of an animal may arise 
from representations by the seller made to induce a 
sale and relied on by the buyer, but not unless relied on 
by the buyer. Such a warranty need not be affirmed 
to be effective. * * * A warranty that an animal is 
sound implies the absence of any defect or disease which 
impairs or in its progress will impair the animal’s na- 
tural usefulness for the purpose for which it is pur- 
chased, which defect must be existent at the time of 
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sale, and is breached by any defects which render it 
permanently less serviceable, as, for example, a disease, 
or malformation of the animal’s body or the animal’s 
disposition, although the defect may not be fully de- 
veloped at the time of the sale, and although the defect 
was not known to the seller.” See, also, Lentz v. Omar 
Baking Co., 125 Neb. 861, 252 N. W. 410. 

Section 69-469, R. R. S. 1943, provides in part: “(6) 
The measure of damages for breach of warranty is the 
loss directly and naturally resulting, in the ordinary 
course of events, from the breach of warranty.” In 
that connection, section 69-470, R. R. S. 1943, also pro- 
vides: ‘Nothing in this act shall affect the right of 
the buyer * * * to recover * * * special damages in any 
case where by law * * * special damages may be re- 
coverable, * * *.” 

Ordinarily, the measure of damages for breach of 
warranty of quality or condition is the difference be- 
tween the value of the property at time of sale and the 
value it would have had if as warranted. Cox v. Green- 
lease-Lied Motors, 134 Neb. 1, 277 N. W. 819. 

However, as held in Burr v. Redhead, Norton, Lath- 
rop Co., 52 Neb. 617, 72 N. W. 1058: “All damages in 
contemplation of the parties to the contract, or which 
naturally may result from a breach of a warranty, ac- 
crue in favor of the party injured by such breach. 

“What are sometimes denominated ‘consequential 
damages’ may be recoverable in an action for a breach 
of warranty, if they are certain and determinate in na- 
ture or amount, or can be rendered so by evidence, and 
are also directly attributable to the breach of the con- 
tract as their cause.” See, also, Punteney-Mitchell Mfg. 
Co. v. Northwall Co., 66 Neb. 5, 91 N. W. 863. 

As stated in 88 A. L. R. 1440, quoting from 24 R. C. L. 
76: “‘The right to recover special damages is sub- 
ject to two conditions or limitations: (1) That the 
damages must be such as may fairly be supposed to have 
entered into the contemplation of the parties when they 
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made the contract, that is, must be such as might natur- 
ally be expected to follow its violation; and (2) they 
must be certain, both in their nature and in respect to 
the cause from which they proceed.’”’ In that connec- 
tion, the record discloses that plaintiff adduced competent. 
evidence in support of both such conditions or limitations. 

That the foregoing rules apply to the breach of war- 
ranty of animals under such circumstances as those ap- 
pearing in the case at bar, is clearly stated in 46 Am. 
Jur., Sales, § 752, p. 880, which cites supporting au- 
thorities too numerous to here enumerate. 

Finally, it is elementary that: “A motion for directed 
verdict or for judgment notwithstanding the verdict 
must, for the purpose of decision thereon, be treated as 
an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom 
the motion is directed, who is entitled to have every 
controverted fact resolved in his favor, and have the 
benefit of every inference that can reasonably be de- 
duced from the evidence.” Trebelhorn v. Bartlett, ante 
p. 113, 47 N. W. 2d 374. 

Bearing the foregoing rules in mind, we have ex- 
amined the record. It discloses without dispute that 
plaintiff purchased the animal, a three-gaited show mare, 
from defendant, a dealer in show horses, on October 21, 
1947, for $1,750, at a horse show in Kansas City, Mis- 
souri, where, on that date, she had won second place in 
her class as a show horse at the American Royal Horse 
Show. It is also not disputed that while the sale took 
place in Missouri, the law of that state was neither 
noticed, pleaded, nor proved, and it is presumed to be 
the same as the law of this state. 

There is competent evidence adduced by plaintiff that 
early in the morning of the sale plaintiff was talking 
with defendant about buying the animal and asked de- 
fendant if the “mare was sound.” Plaintiff then told 
defendant that he “wouldn’t buy a horse unless it was 
either guaranteed sound by him or I would call in a vet to 
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examine her.” Thereupon, defendant said, “‘ “Yes, sir; 
absolutely,’ * * * there was no use, that he would guar- 
antee her a hundred per cent sound.” 

Thereafter, at noon, just before the sale was made and 
concluded, plaintiff again asked defendant if the animal 


was sound, whereupon defendant said: “‘Yes sir; a 
hundred per cent.’ * * * ‘If you find anything wrong 
with her you know where you got her.’” At that time, 


plaintiff again told defendant that “unless he guaranteed 
the mare sound I wanted her looked over by a vet.” 
Plaintiff stated that he “would not buy her” unless that 
was done. To which defendant again replied that “there 
was no use doing that, that he guaranteed her a hundred 
per cent sound.” Plaintiff testified also that ‘“‘his stat- 
ments (statements) that morning influenced me to buy 
the horse” because “She was more in the price range 
that I wanted to pay for a horse.” 

We conclude that there was ample competent evidence 
to sustain a conclusion that defendant made the warranty 
above set forth. Defendant denied that he made any war- 
ranty, but in his brief here conceded that such issue was 
for the jury. In that connection, we also conclude that the 
natural tendency of the aforesaid statements, if made, 
was to induce plaintiff to purchase the animal and that 
there was ample evidence from which it could have been 
reasonably concluded that plaintiff purchased her re- 
lying upon an express warranty of soundness. 

There is competent evidence that by pre-arrangement 
with defendant, plaintiff took possession of the animal 
at Hamburg, Iowa, about the middle of November, and 
brought her to Norfolk, Nebraska, where he exercised 
her for a couple of weeks. From December 13, 1947, to 
June 9, 1948, she was in training at stables in Sioux City, 
Iowa, operated by an experienced horse trainer. There 
she was being trained for the Waterloo, Iowa, show 
which took place in April 1948. It was noticed by such 
trainer before taking her to Sioux City that she was not 
raising her front legs as high as she should, and after- 
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wards, at Sioux City he noticed that she worked bet- 
ter on soft ground, so a long straw runway was built 
on which to train her. There, not knowing what was 
wrong, but believing that her feet were too long, hard, 
and dry, they were trimmed, shod, and soaked in mud, 
without noticeable beneficial results. At the Waterloo 
show, she did not place because she did not perform well. 
There she refused to bend her knees naturally, and 
walked stiff-legged or gimpy. 

In June she was taken by plaintiff to the veterinary 
clinic at Iowa State College, Ames, Iowa, where she 
was physically examined and X-rays were taken by 
outstanding veterinarians employed by that school, who 
testified at the trial. The physical examination did not 
show any evidence of side bones. However, the X-ray 
pictures taken on June 9, 1948, and again on August 1, 
1949, clearly disclosed the presence of side bones, latent, 
progressive, incurable -bony growths on each side of 
her front feet, which, in the opinion of the examining 
veterinarians who qualified as experts, had, with rea- 
sonable certainty, been in existence for at least a year 
prior to June 9, 1948, and possibly longer, making her 
unsound at the time of purchase and worthless as a show 
horse. It was also shown by plaintiff that in such con- 
dition she was worth only $400 or $500 as a brood mare. 
Special damages, established by evidence adduced in 
plaintiff’s behalf, to which no objection was made at 
the trial, amounted to $740.75. In that connection we 
conclude that the amount of the verdict and judgment 
awarded was amply supported by competent evidence. 

A short time after June 9, 1948, plaintiff drove to 
defendant’s home in Hamburg, Iowa, told him what 
the veterinarians at Iowa State College had told plain- 
tiff about the condition of the mare, and sought a set- 
tlement therefor. There defendant did not deny that 
he had guaranteed the mare to be sound, but simply 
stated that he would make no adjustment with plaintiff 
for his damages. 
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Concededly, the animal did develop a founder or 
laminitis sometime after the Waterloo show, caused, it 
was thought, by the jar of her hot and fevered feet 
working on hard roads. In that regard, however, the 
veterinarians, as experts, testified that side bones would 
not produce but could well be a contributing cause of 
laminitis, while laminitis would not produce or be a 
contributing cause of side bones. 

We find no evidence adduced by plaintiff from which 
it could be concluded, as a matter of law, that plaintiff _ 
or anyone employed by him, had subsequently caused 
or contributed to the side bones which, as shown by 
evidence adduced in plaintiff’s behalf, made her unsound 
at the time of purchase and then unfit as a show horse, 
the purpose for which she was purchased by plaintiff. 
Defendant contended otherwise, but that was a,question 
for the jury. In that regard, by instruction \o. 5-A, 
the jury was told substantially that if the mare became 
unsound and unfit for use as a show horse, not for any 
reason that existed at the time of the sale but subse- 
quently, through the neglect of the plaintiff, his agents, 
trainers, or employees, as contended by defendant, then 
plaintiff could not recover, and their verdict should be 
for defendant. The jury evidently found against de- 
fendant upon that issue, as they had a right to do, but 
concluded that the animal was unsound and unfit for use 
as a show horse because of latent side bones that existed 
at the time of purchase. If she was so latently unsound 
at time of purchase, then the fact that she subsequently 
acquired other defects or diseases would not bar plain- 
tiff’s right of recovery as a matter of law. Cases cited 
by defendant are distinguishable upon the facts and 
applicable law. 

We conclude that the trial court properly overruled 
defendant’s alternative motion for new trial, but erred in 
rendering and entering the order or judgment sustain- 
ing his motion for judgment notwithstanding the verdict, 
and dismissing plaintiff’s cause of action. Therefore, 
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such judgment should be and hereby is reversed and 
the cause is remanded with directions to reinstate plain- 
tiff’s case, together with the verdict and judgment 
thereon. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


CHRISTINE SHIPLEY, APPELLANT, V. JOSEPH SHIPLEY, 


APPELLEE. 
50 N. W. 2d 103 


Filed November 23, 1951. No. 33033. 


Appeal and Error. An order sustaining a general demurrer to a 
petition, not followed by a judgment of dismissal or other final 
dispoSition of the case, is not a final order or judgment, and is 
not reviewable in this court. 


APPEAL from the district court for Douglas County: 
HERBERT RHOADES, JUDGE. Dismissed. 


Burbridge & Burbridge, for appellant. 
Frost, Peasinger & Meyers, for appellee. 


Heard before Smwmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLauGu, JJ. 


MEssmokrE, J. 

The plaintiff filed a petition in the district court to. 
modify a decree of divorce. The defendant, cross-peti- 
tioner, demurred to the petition. The demurrer was 
sustained. The plaintiff appeals. 

The ruling on the demurrer was not followed by a 
judgment of dismissal nor any order showing final dis- 
position of the case. 

In Larson v. Sloan, 77 Neb. 438, 109 N. W. 752, this 
court held: “An order sustaining a general demurrer 
to a petition, not followed by a judgment of dismissal 
or other final disposition of the case, is not a final order 
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or judgment, and is not reviewable in this court.” See, 
also, Miller v. B. & M. R. R. Co., 7 Neb. 227; State ex 
rel, Sorensen v. State Bank of Omaha, 131 Neb. 223, 
267 N. W. 532; Cozad Ditch Co. v. Central Nebraska 
Public Power & Irrigation Dist., 182 Neb. 547, 272 N. W. 
560; State ex rel. Johnson v. Consumers Public Power 
Dist., 142 Neb. 114, 5 N. W. 2d 202; § 25-1902, R. R. S. 
1943. 

For the reason given herein, the plaintiff’s appeal is 
dismissed. 

DISMISSED. 


DELMAR H. HucKFELDT, ADMINISTRATOR OF THE ESTATE 
or LETA HOLLENBECK, DECEASED, APPELLANT, V. UNION 
Paciric RAILROAD COMPANY ET AL., APPELLEES. 

50 N. W. 2d 110 


Filed November 30, 1951. No. 33026. 


—_ 


Trial: Evidence. When on direct examination an objection to 
a question is interposed by the adverse party and sustained, 
there must be an offer of proof of the facts sought to be put in 
evidence by the question in order to present the ruling to this 
court for review. 

2. Negligence: Railroads. It is more than slight negligence as a 
matter of law under the comparative negligence statute for one 
to stop an automobile on a railroad track without looking or 
listening for approaching trains. This rule prevails even though 
the whistle was not blown, the bell not rung, or the speed of the 
train excessive. 


APPEAL from the district court for Buffalo County: 
ELDRIDGE G. REED, JuDGE. Affirmed. 


Dryden, Jensen & Dier, for appellant. 


C. B. Matthai, G. C. Holdrege, and J. C. Tye, for 
appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucy, JJ. 


874 NEBRASKA REPORTS [Vou. 154 
Huckfeldt v. Union Pacific R. R. Co. 


CaRTER, J. 

This is an action brought by the administrator of the 
estate of Leta Hollenbeck, deceased, to recover damages 
for her death resulting from a collision between the 
automobile of the deceased and a train owned by the 
Union Pacific Railroad Company and operated by loco- 
motive engineer Bruce Eshom. The trial court directed 
a verdict for the defendants and the plaintiff appeals. 

The evidence of the plaintiff as it bears upon the 
question of negligence on the part of the defendants 
consists primarily of the testimony of one Vern F. Barr. 
This witness testified that he was standing on the street 
corner in front of the First State Bank of Shelton, Ne- 
braska, at about 3:14 a. m. on September 6, 1948, when 
the accident occurred. The railroad crossing was ap- 
proximately 150 feet south of the corner where the wit- 
ness was standing. There was a light drizzle falling 
and visibility was described as “not too bad.” The wit- 
ness testified that he could have seen the headlights of 
a train approaching the crossing for several miles in 
either direction. The witness was waiting to take a bus 
to North Platte when the accident happened. He testi- 
fied that a few minutes before the accident he saw an 
automobile occupied by two persons, subsequently iden- 
tified as the deceased and one Ann Wagner, approach 
from the east, turn south, and cross the railroad tracks. 
Shortly thereafter he saw a train approaching from the 
east and heard its whistle several times. He watched 
the highway to the east for the approach of the bus he 
intended to take, and continued to observe the approach. 
of the train from that direction. The train was a stream- 
liner traveling about 80 miles an hour. Its whistle was 
sounding and its wig-wag headlight was lit and operating. 
As the rear of the streamliner crossed the street at the 
point of the accident the witness for the first time ob- 
served a passenger train, pulled by a steam locomotive, 
traveling east on the track south of the track traveled 
by the streamliner. The steam locomotive apparently 
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came into the view of the witness at or near the west side 
of the crossing. He first identified it by some little 
“sparklers” that he saw at the front of the engine some 
four feet above the ground. He testified that he did 
not see the automobile of the deceased and that he did 
not know an accident had occurred until he heard the 
moans of the deceased. He then investigated and found 
the wrecked automobile and plaintiff's decedent, fatally 
injured. The witness testified that he did not see the 
train approaching from the west, heard no whistle or bell, 
and saw no headlight burning on it. He says the train 
came to a stop about three-quarters of a mile east of the 
crossing. A part of the train crew came back to the 
scene of the accident before the train proceeded. He 
testified that no more than two seconds elapsed after 
the streamliner cleared the crossing before the east- 
bound train entered the street crossing. 

The engineer of the east-bound train testified that 
his train was traveling about 80 miles an hour as it ap- 
proached Shelton. He testified that he pulled two longs 
and two shorts on the whistle for the crossing west of the 
one here involved. After passing over the west cross- 
ing he started to pull four similar blasts for the cross- 
ing where the accident happened. During the first blast 
his headlight disclosed an automobile standing on the 
track on which his train was traveling. He testified 
that he gave several short blasts of the whistle and ap- 
plied the air-brakes. He said that the occupant of the 
car, later identified as plaintiff's decedent, apparently 
did not see or hear the train coming from the west until 
about the time the car passed from his view under the 
front of the engine. The engineer testified that he had ~ 
driven locomotives for 34 years and that it was impos- 
sible to stop the train traveling at 80 miles an hour in 
1,000 to 1,500 feet. He testified that the headlight on 
his engine was lit before and after the accident, and 
that the whistle and bell were working and properly 
operated. 
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The evidence of the fireman on the engine was simi- 
lar to that of the engineer, he having seen the automobile 
on the track at the same time as the engineer by vir- 
tue of the projected rays of the headlight. The engi- 
neer on the streamliner testified that when he met the 
engine of the east-bound train west of the crossing the 
headlight was lighted and properly operating. The 
wrecked automobile indicated it had been struck in 
the middle, the front end being found farther down the 
track than the rear portion. In addition to the fore- 
going evidence concerning the contention that the east- 
bound train was without a lighted headlight immedi- 
ately prior to the collision, the evidence of Barr was im- 
peached by a statement over his signature that, while 
he thought the headlight was out, he was not certain 
because of the position from which he viewed the pass- 
ing trains, the short time he had to make an observation, 
and the distance that the headlight was set to reflect 
objects ahead of the engine. 

The evidence in this case is conclusive that the de- 
ceased drove her automobile upon the south track and 
stopped to permit a west-bound train to pass. While 
her automobile was standing squarely across the track 
it was struck by a fast-moving train approaching from 
the west. Such conduct on the part of the deceased 
constitutes contributory negligence more than slight un- 
der the comparative negligence statute and bars a re- 
covery as a matter of law. It is more than slight negli- 
gence for one to stop an automobile on a railroad track 
without looking or listening for an approaching train. 
This is particularly so when the driver is familiar with 
the crossing and the possibility of train movements in 
both directions on a double track railroad. The rule 
applies even though the whistle was not blown, the bell 
not rung, or the speed of the train excessive. Lewis v. 
Union Pacific R. R. Co., 118 Neb. 705, 226 N. W. 318; 
Askey v. Chicago, B. & Q. R. R. Co., 101 Neb. 266, 162 
N. W. 647; Mundt v. Chicago, R. I. & P. R. R. Co., 136 
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Neb. 478, 286 N. W. 691. See, also, Moreland v. Chi- 
cago & N. W. Ry. Co., 117 Neb. 456, 220 N. W. 692. 

Complaint is made that the court rejected certain 
evidence offered by the plaintiff. No offer of proof 
appears to have been made. The rule is: Where on 
direct examination an objection to a question is inter- 
posed by the adverse party and sustained, there must be 
an offer of proof of the facts sought to be put in evidence 
by the question in order to present the ruling to the 
court for review. Dean v. State, 128 Neb. 466, 259 N. 
W. 175; Employers Mutual Casualty Co. v. Brazda, 152 
Neb. 633, 42 N. W. 2d 195. 

The judgment of the trial court is correct and is af- 


firmed. 
AFFIRMED. 


IN RE APPLICATION OF PETERSEN & PETERSEN, INC. PETERSEN 
& PETERSEN, INC., APPELLEE, v. UNION PaciFic RAILROAD 
CoMPANY, APPELLANT. 

50 N. W. 2d 222 
Filed November 30, 1951. No. 33027. 


Public Service Commissions. A certificate of public convenience 
and necessity granted and issued by the Nebraska State Railway 
Commission is not property within the terms of section 75-240, 
R. R. 8. 1943, and the commission has no jurisdiction to transfer 
or assign it from the holder thereof to another. 

APPEAL from the Nebraska State Railway Commission: 

Reversed. 


John J. Burchell and A. W. Scribner, for appellant. 
Robert E. Powell, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


BoSLaAuGH, J. 
Appellee was a motor carrier of property over regular 
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routes in Nebraska by authority granted it by the Ne- 
braska State Railway Commission, hereinafter desig- 
nated commission. Ivan H. Franzen was the holder of a 
certificate of public convenience and necessity issued 
to him by the commission for the transportation by 
motor vehicle of commodities over irregular routes 
within the state. They made a joint application to the 
commission for an order effectuating a sale and transfer 
of the operating rights of Ivan H. Franzen as evidenced 
by his certificate of public convenience and necessity to 
appellee, as provided by the terms of a contract between 
them, a copy of which was attached to and made a part 
of the application. Appellant by written protest ob- 
jected to the granting of the application. 

The hearing of the matter resulted in findings by the 
commission that appellee should be authorized to pur- 
chase the operating rights of Franzen and to conduct the 
motor operations specified in the certificate of public 
convenience and necessity issued to him, and that it, as 
modified in one particular, be assigned to appellee. 
The order of the commission approved the application 
and authorized appellee to conduct operations under the 
Franzen certificate, canceled the certificate of public 
convenience and necessity of appellee, and issued a new 
one to it. This appeal challenges the validity of the 
findings and order. 

The single thing sought to be acquired by appellee 
in the proceedings shown by the record was the certifi- 
cate of public convenience and necessity issued to and 
held by Ivan H. Franzen. Appellant asserts that the 
commission does not have jurisdiction to transfer a cer- 
tificate of public convenience and necessity. The posi- 
tion of appellee is that the commission has such author- 
ity and that it properly exercised it in this case. 

The source of the claimed authority in this regard 
is section 75-240, R. R. S. 1943. The pertinent parts of 
this are: “It shall be lawful, under conditions specified 
below, but under no other conditions, for two or more 
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motor carriers to consolidate or merge their properties, 
or any part thereof, into one ownership, management or 
operation of the properties theretofore in separate own- 
ership, or for any such motor carrier, or two or more 
‘such motor carriers jointly, to purchase, lease or con- 
tract to operate the properties, or any part thereof, of 
another such carrier; * * *, Whenever a consolidation, 
merger, purchase, * * * is proposed, the carrier or car- 
riers or person seeking authority therefor shall present 
an application to the State Railway Commission * * *. 
If, * * * the commission finds that the transaction pro- 
posed will be consistent with the public interest and 
does not unduly restrict competition, it may enter an 
order approving and authorizing such consolidation, 
merger, purchase, * * * upon such terms and conditions 
as it shall find to be just and reasonable.” _ 

The certificate issued to Franzen and sought to be 
acquired by appellee is not property within the terms 
“properties, or any part thereof” as used in the parts of 
the section of the statute set out above. It has been con- 
sidered in this jurisdiction that a certificate of conven-. 
ience and necessity is a permit or license, and is not prop- 
erty in a legal or constitutional sense. In Effenberger 
v. Marconnit, 1385 Neb. 558, 283 N. W. 223, this court © 
said: “We necessarily conclude that a certificate of 
_ convenience and necessity is in the nature of a permit or 
license and that it is not property in any legal or con- 
stitutional sense. It is a mere license that can be 
amended or revoked by the power authorized to issue 
it. Such being the case, it is personal in its character, 
is not transferable, and does not pass by succession. 
It is purely a regulatory measure that can vest no prop- 
erty right in the holder.” See, also, In re Application of 
Neylon, 151 Neb. 587, 38 N. W. 2d 552. 

The commission has power to approve and allow 
applications by virtue of section 75-240, R. R. S. 1943, 
only when one or more of the situations therein set 
forth is present and when the conditions therein spe- 
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cified exist. In In re Application of Neylon, supra, this 
court said: “But section 75-240, R. S. 1943, does not re- 
late to the commission’s authority to issue certificates 
of convenience and necessity. It relates to the commis- 
sion’s authority to approve and authorize, upon such 
terms and conditions as it finds to be just and reason- 
able, the consolidation, merger, purchase, lease, con- 
tract to operate, or acquisition of control by the pur- 
chase of stock, of the properties of motor carriers for 
the purpose of ownership, management, or operation 
thereof. However, the commission, under this section, 
has such authority only when the situations therein set 
forth are present and when the conditions therein spe- 
cified are found to exist.” See, also, In re Application 
of Silberman, 153 Neb. 338, 44 N. W. 2d 595. 

Appellee concedes that the conclusion of the case of 
Effenberger v. Marconnit, supra, as to the status of 
certificates of convenience and necessity was correct 
when announced, and that it was the generally ac- 
cepted view, but it contends that recent decisions “have 
somewhat changed the situation and the modern view 
is that under certain circumstances and conditions a 
certificate of public convenience and necessity may 
properly be classified as ‘property’ or a ‘property right’.” 
The authorities discussed by appellee are neither so 
persuasive nor convincing as to justify retreat by this 
court from the considered view expressed and repeated 
by it that such a certificate is a permit or license and 
not property or a property right in any legal or consti- 
tutional sense. It is not claimed by appellee that any 
court of final decision has departed from or changed 
its expressed view on this subject. All that justifiably 
may be asserted in this regard is that there is not una- 
nimity of view on the question by all courts. 

The action of the commission in the matter presented 
to the court by this appeal was administrative or legis- 
lative in nature and the court has the duty to determine 
whether or not the order of the commission was within 
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its authority. In re Application of Neylon, supra. The 
record does not show any situation within the provision 
of the statute relied upon by the parties and by virtue 
of which the commission attempted to act. 
The order of the commission should be, and it is re- 
versed. ; 
REVERSED. 


THOMAS UMBERGER ET AL., DOING BUSINESS AS THE UNION 


AIR SERVICE, APPELLEES, V. Roy A. SANKEY, APPELLANT. 
50 N. W. 2d 346 


Filed November 30, 1951. No. 33028. 


1. Work and Labor. An action based on quantum meruit for 
labor and materials furnished is grounded upon an implied prom- 
ise to pay the reasonable value thereof. 

2. Work and Labor: Pleading. Evidence in an action based on 
quantum meruit that defendant did not agree to pay the reason- 
able value of labor and materials furnished does not constitute 
a material variance with an allegation of the petition that de- 
fendant orally agreed to pay such reasonable value. 

8. Pleading. It is not necessary in a pleading to state facts which 
the law implies. When they are so pleaded they do not change 
the identity of the cause of action and they will ordinarily be 
treated as surplusage. 

4. Work and Labor: Account, Action on. An action based on 
quantum meruit for labor and materials furnished is not a suit 
upon an unsettled account within the meaning of section 45-104, 
R. S. 1943. ; 

5. Interest: Work and Labor. Interest is properly allowable in an 
action based on quantum meruit for labor and materials fur- 
nished from the date the judgment is rendered. 


APppEAL from the district court for Lancaster County: 
Harry R. ANKENY, JuDGE. Modified and affirmed. 


T. R. P. Stocker, for appellant. 
Hammond & Parker, for appellees. 


Heard before Simmons, C. J., CartTeER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosuaucu, JJ. 
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CaRTER, J. 

This is an action to recover the reasonable value of 
labor and materials furnished by the plaintiffs in re- 
pairing an airplane belonging to the defendant. The 
verdict of the jury was for the plaintiffs in the amount 
of $455.40. Judgment was entered for this amount with 
interest from June 1, 1947, and costs. The defendant 
appeals. 

Plaintiffs were partners doing business as the Union 
Air Service at the Union Airport in Lincoln, Nebraska. 
They were engaged generally in the sale, operation, and 
servicing of airplanes and in approved licensed flight and 
pilot instruction. On October 22, 1946, there was a col- 
lision between a plane owned by the plaintiffs, operated 
by a student pilot engaged in taking flight training from 
plaintiffs, and a plane owned and operated by the de- 
fendant. Plaintiffs repaired defendant’s plane. They 
testified that the reasonable value of the new parts re- 
quired and the services rendered was $455.40. The evi- 
dence is sufficient to sustain the jury in finding this 
amount as the reasonable value of the repairs made. 

The defendant asserts, however, that he never re- 
quested plaintiffs to make the repairs and that it was 
his understanding they were to be made without cost 
to him because the accident was the result of negligence 
on the part of the pilot flying plaintiffs’ plane. The de- 
fendant testified that Ayabe, one of the partners, told 
him that plaintiffs were going to fix the planes, that 
they carried insurance and would check to see if it 
covered the damage to defendant’s plane. Ayabe denies 
that he ever told defendant that plaintiffs would re- 
pair the plane without charge. The other two partners, 
Umberger and Nelson, also deny that any such statement 
was made to the defendant. 

The plaintiff Umberger testified that defendant had 
been a customer of the plaintiffs for about two years. 
He said that on the day after the accident the defend- 
ant asked how soon they could get the airplane repaired. 
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Defendant stated he had a prospective buyer for the 
plane, that he wanted it repaired as soon as possible, 
and requested that parts be ordered by telephone. Um- 
berger testified that defendant’s plane was disassembled, 
the parts ordered by telephone, and on the arrival of the 
parts the plane was repaired. Plaintiff Nelson testified 
to similar conversations with the defendant as to the.re- 
pair of the plane. Nelson testified also that defendant 
never claimed the repairs were to be made at plaintiffs’ 
expense until after defendant’s plane had been put in 
flying condition. 

The foregoing issues were for the jury to determine. 
The evidence is clearly sufficient to sustain the finding 
of the jury that plaintiffs’ version of the facts was the 
correct one. 

Defendant contends there was a fatal variance in the 
pleading and proof, and that the court erred in refusing 
instructions tendered by the defendant and in giving 
certain instructions on the court’s own motion. 

The petition alleges in part that defendant is in- 
debted to plaintiffs in the sum of $455.40 for labor and 
materials furnished in repairing defendant’s airplane, 
“which repairs were made upon said aircraft by the 
plaintiffs at the defendant’s request on or about October 
23, 1946, and upon his oral agreement to pay therefor; 
that the charge of $455.40 is a reasonable value of the 
labor and materials furnished; * * *.” The evidence 
shows that there was no express oral agreement to pay 
for the repairs. It is contended by the plaintiffs that 
the promise to pay for the repairs was implied when 
defendant requested the repairs to be made. Defend- 
ant asserts that the implied agreement to pay for the 
repairs constitutes a variance from the petition which’ 
alleges “his oral agreement to pay therefor.” 

It is the rule in pleading a cause of action based on 
quantum meruit for the reasonable value of labor and 
materials furnished that an allegation of a promise to 
pay impliedly exists in the pleading. The petition be- 
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fore us is not one based upon contract. It is for the rea- 
sonable value of labor and materials furnished for which 
there must be implied agreement to pay. The fact that 
the petition alleges an oral agreement to pay when the 
evidence shows only an implied promise to pay does not 
change the nature of the action. It is still an action to 
recover for labor and materials furnished based on quan- 
tum meruit, and the use of the words “upon his oral 
agreement to pay therefor’ does not in any manner 
change the identity of the cause of action. There is not, 
therefore, a variance in the pleading and proof within 
the meaning of the rule for which defendant contends. 
In any event, this court has held that a single cause of 
action may be set forth in more than one form of action 
so as to meet any possible state of the proof. In Stout 
v. Omaha, Lincoln & Beatrice Ry. Co., 97 Neb. 816, 151 
N. W. 295, we held that an action on a quantum meruit 
may be joined with an action on an express contract 
where the verdict and judgment on either will satisfy 
the liability on both, where the origin of both is in the 
same transaction. 

In Ball v. Beaumont, 59 Neb. 631, 81 N. W. 858, a 
case similar in principle to the one before us, the court 
said: “It may be that to some extent fictitious aver- 
ments are still permitted; but they are certainly not 
required. Neither the letter nor the spirit of the law 
now requires a party to plead what is not true. The 
facts stated in the county court, and in the original peti- 
tion in the district court, disclose a duty resting on the 
defendants to repay the money expended by the plain- 
tiff at their request and for their use. From this duty 
the law infers a promise, and it was unnecessary to 
plead it. The rule is, that what the law implies need 
not be averred. The plaintiff might have rested his 
case on the legal duty alone; but the statement, in 
terms of a promise by the defendants to perform their 
legal obligation, was, at most, harmless.” In the case 
before us the law implies a promise to pay when the 
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materials and labor were requested. It was not neces- 
sary to plead the promise to pay which the law implies. 
The pleading of such a promise was therefore not essen- 
tial and was, at most, harmless. It added nothing but 
a fiction to the pleading and can afford no basis for a 
claim of a fatal variance between the pleading and proof. 

We have examined the instructions given and re- 
fused by the court. The claimed primary error is dis- 
pelled by our holding on the claim of fatal variance in 
the pleading and proof. No prejudicial error in the. 
giving or refusing of instructions is shown. 

The record shows that the trial court entered a 
judgment for interest at 6 percent per annum beginning 
six months after the date of the last item. This portion 
of the judgment appears to have been based on that 
part of section 45-104, R. S. 1943, which provides: ‘“Un- 
settled accounts between parties shall bear interest after 
six months from the date of the last item thereof.” The 
defendant contends that interest should be allowed 
from the date the judgment was rendered. 

In this respect we point out that this is an action 
based on quantum meruit upon an implied promise to 
pay the reasonable value of the labor and materials 
furnished. There is no specific standard by which such 
reasonable value is to be determined. In the present 
case the records of the plaintiffs showing the costs of the 
labor and materials used, which are testified to as being 
their reasonable value, were offered in evidence for this 
purpose. This does not constitute the action as one based 
on an unsettled account within the purview of the stat- 
ute. In fact an action based on quantum meruit is not 
a suit upon an account at all and section 45-104, R. S. 
1943, has no application thereto. Pollard v. Carlisle (Mo. 
App.), 218 S. W. 921; Sidway v. Missouri Land & Live 
Stock Co., Limited, 187 Mo. 649, 86 S. W. 150. 

Interest is allowable in the present case from the date 
the judgment was rendered. The judgment is hereby 
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so modified. It is correct in all other respects and it 
will be affirmed as modified. 
; MODIFIED AND AFFIRMED. 


SAM OKUDA, APPELLANT, V. GEORGE F, HAMPTON, APPELLEE. 
50 N. W. 2d 108 


Filed November 30, 1951. No. 33041. 


Appeal and Error. Under section 25-1919, R. R. S. 19438, and 
Revised Rules of the Supreme Court, Rule 8 a 2 (4), considera- 
tion of the cause on appeal is limited to errors assigned and 
discussed, except that the court may, at its option, note a plain 
error not assigned. 


APPEAL from the district court for Dawes County: 
Earu L. MEyeEr, JupcE. Affirmed. 


Lee Card, for appellant. 
Charles A. Fisher, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Simmons, C. J. 

Plaintiff brought this action in replevin to recover 
the possession of certain specific items of restaurant 
equipment and provisions. The writ was issued, and the 
specific items, with one exception, were taken by the 
sheriff and appraised. The plaintiff failed to give the 
undertaking required by law and the property was de- 
livered to the defendant. A special appearance was 
made by defendant, sustained by the trial court, and 
later overruled. The plaintiff later filed an amended 
petition claiming damages for loss of use of the property 
and loss of time. Defendant filed a general denial. The 
action was tried to a jury as one for damages and re- 
sulted in a verdict for the defendant. Judgment of 
dismissal with prejudice was rendered. Plaintiff filed 
motions for judgment notwithstanding the verdict and 
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for a new trial. These motions were overruled. Plain- 
tiff appeals. We affirm the judgment of the trial court. 

Plaintiff’s evidence is that he was in possession of 
part of a building owned by the defendant and was 
operating a restaurant there. There is evidence that 
plaintiff was to pay gas, light, water, and other bills, | 
and render janitor service in lieu of rent. Plaintiff 
testified that on February 16, 1949, defendant entered 
the building, claimed ownership of the “property,” de- 
manded the key and that plaintiff get out, and that 
under compulsion he complied. This action was started 
March 5, 1949. Plaintiff’s evidence contains little, if 
any, identification of the property in the building with 
that described in his pleadings. We find no evidence of 
the value of any of the property alleged to have been 
taken. There is little or no evidence of damages other- 
wise. ; 

Defendant’s evidence is that several days or weeks 
before February 16, 1949, plaintiff allowed.the water 
system to freeze, causing material damage; that plain- 
tiff had not paid the gas or water bills; that further 
credit was denied; that plaintiff was unable to pay his 
bills and voluntarily closed his business; and that there- 
after he voluntarily surrendered the key to defendant, 
told defendant that. he was “broke,” and did not care 
what happened to the property in the building. De- 
fendant’s evidence further was that a substantially large 
part of the property left in the building and claimed 
in replevin had been sold to plaintiff on conditional 
sales contracts; that the vendors demanded it; and that 
defendant bought it of them and paid for it. 

Section 25-1919, R. R. S. 1943, provides: “The Supreme 
Court shall by general rule provide for the filing of 
briefs in all causes appealed to said court. The brief 
of appellant shall set out particularly each error asserted 
and intended to be urged for the reversal, vacation or 
modification of the judgment, decree or final order 
alleged to be erroneous; but no petition in error or 
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other assignment of errors shall be required beyond or in 
addition to the foregoing requirement. The Supreme 
Court, may, however, at its option, consider a plain error 
not specified in appellant’s brief.” 

Rule 8 a 2 (4) of this court provides: ‘Assignments 
of error relied upon for reversal and intended to be 
urged in the brief shall be separately numbered and 
paragraphed, bearing in mind that consideration of the 
cause will be limited to errors assigned and discussed. 
However, the court may, at its option, notice a plain 
error not assigned.” 

We have held: “Under section 25-1919, R. S. 1943, 
and Revised Rules of the Supreme Court, Rule 8 a 2 
(4), consideration of the cause on appeal is limited to 
errors assigned and discussed, except that the court may, 
at its option, note a plain error not assigned.” Hart- 
man v. Hartmann, 150 Neb. 565, 35 N. W. 2d 482. 

Plaintiff has separately numbered and paragraphed 
15 assignments of error here. In his argument plaintiff 
makes no mention of these assignments of error. He 
states that one instruction given is contrary to law. 
It is not mentioned in his assignments of error. In his 
reply brief plaintiff undertakes to discuss alleged errors 
in several, and in one instance in all, instructions. With- 
out determining his right to raise these matters in a 
reply brief, his difficulty again is that the giving of 
those instructions is not within the assignments of 
error with one exception. In assigned error No. 7, plain- 
tiff’s reference to instruction No. 2 is a patent error. 

Plain error is not apparent from an examination of 
the record. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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Vircit E. GRAHAM, GUARDIAN OF CHRISTINA BEAUCHAMP, 
AN INCOMPETENT PERSON, APPELLANT, V. WESLEY C. 


BEAUCHAMP, APPELLEE. 
50 N. W. 2d 104 


Filed November 30, 1951. No. 33043. 


1. Guardianship: Judgments. Where there is a present, actual, 
bona fide controversy and justiciable issues are presented and 
all interested persons are made parties, the guardian of an 
incompetent person may have a declaration of the rights or legal 
relations to determine the title to certain personal property in 
order to file a proper inventory in the guardianship estate. 

2. Judgments: Equity. In an action for declaratory judgment the 
matter of entering a declaratory judgment is one of practice 
and procedure rather than one of jurisdiction. An action for 
such a judgment or relief is a special proceeding and is equitable 
in its nature, but it is not an exercise of general equity jurisdic- 
tion in which the court may grant consequential relief on a 
general prayer or upon general equitable considerations. 


APppEAL from the district court for Lincoln County: 
Joun H. Kuns, Jupce. Affirmed in part, and in part 
reversed and remanded with directions. 


Beatty, Clarke, Murphy & Morgan, for appellant. 
Baskins & Baskins, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


MeEssmorE, J. 

This is an action for declaratory judgment brought 
by the guardian of Christina Beauchamp, an incompe- 
tent person, seeking a declaration as to the rights, status, 
and legal relations with defendant, to determine the 
ownership of certain cattle to enable the guardian to 
file an inventory in the guardianship estate. 

The trial court decreed that Christina Beauchamp and 
her husband Wesley C. Beauchamp, the defendant, en- 
tered into a written contract with Merle D. Ware by 
the terms of which Ware was to take possession of a 
herd of cattle from March 1, 1950, to March 1, 1953, 
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and furnish the work and necessary provisions for their 
keep. In consideration for so doing, Ware was to re- 
ceive one-half the calf crop each year, Christina Beau- 
champ one-fourth of the calf crop, and the defendant 
one-fourth of the calf crop. Certain of the calves were 
sold and the proceeds of the sale were held pending this 
action. The court further decreed that the proceeds 
so held, subject to the order of the court, be divided 
equally between the plaintiff and defendant; that fu- 
ture calves born to the cows referred to in the plead- 
ings, during the term of the contract, be owned and 
divided in the same manner as before set out; that the 
rights, status, and other relationship of the plaintiff and 
defendant in and to other cattle described in the plead- 
ings be not determined or declared in this action, but 
that the ownership and rights of the parties herein be 
expressly undeclared and undetermined; and that each 
party pay one-half of the costs of the proceedings. 

The plaintiff filed a motion for new trial. From the 
order overruling the motion the plaintiff appeals. 

For convenience we will refer to Christina Beau- 
champ as Christina, her husband Wesley C. Beauchamp 
as the defendant, and Merle D. Ware as Ware. 

It appears from the recerd that the defendant and 
Christina Hoatson were married on April 4, 1944. At 
the time of their marriage the defendant owned 14 head 
of cattle, some hogs, a team of horses, and some farm 
machinery. Christina owned no property. After the 
marriage they moved to the farm which had been rented 
and operated by the defendant near Ringgold. Chris- 
tina’s father died in 1944 after her marriage. She testi- 
fied that she inherited 55 head of black cattle, including 
calves, from her father’s estate. These cattle were taken 
up in the hills at Ringgold. At the time of trial there 
were 57 head of cattle. The calves out of the original 
cows were kept and grew up with the herd. 

The defendant testified that he believed Christina 
inherited 54 or 55 head of cattle from her father. He 
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took possession of them and branded them with his 
brand. The defendant sold some of the cattle. He be- 
lieved there were 10 head of the original number left. 
The defendant further testified that he never bought 
any black cattle, but did buy some red and white- 
faced cattle, three of which were with the herd at the 
time of trial. The defendant and Christina purchased a 
bull between them from the proceeds of the cattle sold 
and other farm proceeds. The defendant testified that 
he took care of the cattle, raised them, replaced the 
herd, and the herd was developed from whatever cattle 
the defendant had and those that Christina had. The 
cattle were assessed in his name and he paid the taxes 
on them. 

On March 28, 1950, the defendant and Christina en- 
tered into a contract with Merle D. Ware, as heretofore 
referred to. 

The plaintiff was appointed guardian of Christina 
Beauchamp, an incompetent person, on April 17, 1950. 
At the time of filing the petition in the guardianship 
estate there were 57 cows, 44 calves, and 1 bull. The 
plaintiff, as guardian, was unable to determine to whom 
the cattle belonged for the reason that there was a dis- 
pute between his ward and her husband with reference 
to the ownership of the cattle. As a consequence he is 
prevented from filing a proper inventory in the guard- 
ianship estate. 

The plaintiff contends the trial court erred in enter- 
ing judgment that the rights, status, and other legal 
relationship of the plaintiff and defendant in and to the 
cattle described in the pleadings, other than the calves, 
be not determined or declared in this action, but that 
such ownership and rights be expressly undeclared and 
undetermined. 

Section 25-21,152, R. R. S. 1943, of the Declaratory 
Judgments Act, provides in part that any person in- 
terested as guardian in the administration of the estate 
of a lunatic may have a declaration of rights or legal 


892 NEBRASKA REPORTS [VoL. 154 


Graham v. Beauchamp 


relation in respect thereto to determine any question 
arising in the administration of the estate or trust. 

The Declaratory Judgments Act is applicable where 
there is a present actual controversy and all interested 
persons are made parties, and only where justiciable 
issues are presented. See, Dobson v. Ocean Accident 
& Guarantee Corp., 124 Neb. 652, 247 N. W. 789; Miller 
v. Stolinski, 149 Neb. 679, 32 N. W. 2d 199; Redick v. 
Peony Park, 151 Neb. 442, 37 N. W. 2d 801; 8 25-21,159, 
R. R. S. 1943. 

“A court may refuse to enter a declaratory judgment 
where it would not terminate the uncertainty or con- 
troversy giving rise to the proceeding.”’ Dobson v. Ocean 
Accident & Guarantee Corp., supra. 

The defendant contends that the trial court, in the 
exercise of its judicial discretion, entered the proper 
judgment for the reason that Merle D. Ware was an 
interested party by virtue of his contract with Chris- 
tina and the defendant, and a necessary party to the 
controversy; that Ware has, under the contract, the 
right of possession of these cattle until March 1, 1953, 
therefore there is no present controversy between these 
parties as to the title to the cattle until the contract 
terminates, and no present necessity for determining 
the title; and that the guardian can make an inventory 
as to his ward’s interest in the cattle according to the 
terms of the contract. 

We are not in accord with this contention. The con- 
tract, by its terms, does not vest the title to the cattle 
in Ware. The contract is specific as to Ware’s interest, 
and that is one-half the calf crop for the years the con- 
tract is in force. Likewise, it is specific with reference 
to Christina’s interest and the defendant’s interest in 
the calf crop. Ware has no interest in the title to the 
cattle here involved. This is a matter between the par- 
ties to this action. The trial court properly determined 
the interest in the calves of the respective parties to 
the contract. 
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The evidence without contradiction shows Christina 
inherited 28 cows, 14 yearling heifers, and 13 calves 
from her father’s estate. The defendant never had 
title to any of these cattle, nor did he purchase any black 
cattle. He did purchase three red and white-faced cattle 
which were placed in the herd and were a part of the 
herd at the time of trial. In all there were 57 cattle in 
the herd at that time. While certain changes were made 
in the herd, it is apparent that the calves which consti- 
tuted part of the original herd were kept with the herd. 

We believe the case at bar is a proper case for a de- 
claratory judgment for the reason that there is a pres- 
ent, actual, and bona fide controversy between the de- 
fendant husband and the guardian of Christina, justici- 
able issues are presented, and a judgment determining 
the title to the cattle here involved will remove the un- 
certainty that now exists. 

The use of a declaratory judgment, while discretionary 
with the court, is nevertheless dependent upon facts and 
circumstances rendering it useful and necessary. The 
court’s discretion should be exercised with caution. Jur- 
isdiction should be assumed only where the court is 
satisfied that an actual controversy exists between com- 
petent parties who are before the court, and that the 
declaration sought will be a practical help in ending 
the controversy or in stabilizing disputed legal relations 
under the facts alleged and proved. It has been held that 
the court is charged with the duty of declaring the 
rights of the parties, where both seek a declaration, and 
should not enter a judgment merely dismissing the com- 
plaint. See, 1 C. J. S., Actions, § 18, p. 1033; Moeller, 
McPherrin & Judd v. Smith, 127 Neb. 424, 255 N. W. 551. 

We conclude that under the evidence the title to the 
black cattle constituting a part of the herd is in the 
plaintiff's ward Christina, and the three red and white- 
faced cattle purchased by the defendant and with the 
herd are his separate property. The evidence is not 
clear whether Christina and the defendant purchased 
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one or two bulls. In any event they each own a one- 
half interest therein, and the evidence shows an under- 
standing between them to that effect. 

The defendant, by his answer, claims the title to all of 
the cattle for the management, the work, and the han- 
dling of the same; the paying of taxes on them; and in 
addition, the handling of certain real estate inherited 
by Christina from her father, changing the encum- 
brances thereon, and selling some of the real estate and 
purchasing other real estate which enhanced her estate 
that she received from her father and mother. While 
the defendant may have some equitable interest where 
property is accumulated by the joint efforts of a hus- 
band and wife, this is not a proper action in which such 
interests may be determined. 

In an action for declaratory judgment the matter of 
entering a declaratory judgment has been held to be 
one of practice and procedure rather than one of juris- 
diction. An action for such a judgment or relief is a 
special proceeding and is equitable in its nature, but it 
is not an exercise of general equity jurisdiction in which 
the court may grant consequential relief under a general 
prayer or upon general equitable considerations. See 
1C. J.8., Actions, § 18, p. 1046. 

In Grosse Pointe Shores v. Ayres, 254 Mich. 58, 235 
N. W. 829, the court said: “A requisite to the proceed- 
ing is an actual controversy over a specific issue to be 
set up in the pleadings, in order that a binding declara- 
tion of rights may be made thereon. The proceeding 
is special, is not a substitute for the regular actions, 
and is not an exercise of general equity jurisdiction in 
which the court may grant consequential relief under a 
general prayer or upon general equitable considerations. 
Washington-Detroit Theatre Co. v. Moore, 249 Mich. 
673, 229 N. W. 618, (68 A. L. R. 105); 50 A. L. R. 42; 
19 A. L. R. 1124, 12 A. L. R. 52, notes.” 

The defendant’s contention cannot be sustained in 
the present action. 
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For the reasons given in this opinion the judgment 
of the trial court in refusing to determine the title to 
the cattle in question is reversed and the cause remanded 
with directions to enter judgment in conformity with this 
opinion. The ruling of the trial court ordering each 
party to pay their own costs is reversed, and the costs 
are to be taxed to the defendant. In all other respects 
the judgment of the trial court is affirmed. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


STATE EX REL. WALTER H. SMITH, APPELLEE, v. WESTERN 


SURETY COMPANY, APPELLANT. 
50 N. W. 2d 100 


Filed November 30, 1951. No. 38048. 


1. Bail. The object of bail in a criminal case is to relieve the 
accused of imprisonment before his trial; to save the county 
the expense incident to his confinement before trial; and to 
insure his attendance to answer the charge against him and that 
he will abide the judgment of the court. 

If the surety on a bail bond fails to deliver his principal 
into the custody of the proper officer of the law, or to procure 
his attendance in court, as the bond requires, the liability of 
the surety for the penalty of the bond becomes absolute and the 
bond should be forfeited. 
After default in performance of the conditions of a 
recognizance, the proper court may exercise its discretion and 
remit or reduce the penalty thereof according to the circum- 
stances of the case and the situation of the accused, upon such 
terms and conditions as are just and reasonable. 
The court in which a judgment has been rendered for 
the penalty of a forfeited bail bond has power to remit or 
reduce the amount of the judgment only when it is shown that 
after the rendition of the judgment the accused has been arrested 
and surrendered to the proper court for trial of the charge 
against him because of which the bond was furnished. 


ApreaL from the district court for Cass County: 
Tuomas E. Dunsar, JupcE. Affirmed. 
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Casey & Chovanec, for appellant. 
Richard C. Peck and James F. Begley, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


BosLaucuH, J. 

John Daniel Brandon, Jr. was accused by complaint 
filed in the county court of Cass County of feloniously 
and illegally having in his possession a forged instru- 
ment with intent to utter and use it to the damage and 
prejudice of other persons with full knowledge that it 
was false and forged. He waived preliminary hearing, 
was ordered to appear in the district court to answer 
the charge, and was committed to jail in default of 
bail in the sum of $1,500.00. He later furnished bail 
as required by the court with appellant as surety and 
was released from the county jail. The condition of 
the bond was that he appear in the district court for 
Cass County from day to day and from term to term, 
until final judgment in the case or until he was finally 
discharged, to answer the charge made against him and, 
to receive and abide the judgment of the court and 
not depart thereof without leave. He did not appear 
thereafter in the district court and at the time the case 
was set for trial an order of forfeiture of the bond was 
entered by the court. This suit seeks recovery of the 
penalty of the bond from appellant. 

The petition alleged the matters above stated and 
asked judgment for $1,500.00, with interest at legal rate 
from the date the case was assigned for trial. Appellant 
admitted it executed the bond described in the petition 
and denied all other allegations thereof. The trial re- 
sulted in a directed verdict for appellee and a judgment 
entered thereon. The appeal is from the judgment and 
an order disallowing the motion of appellant for a new 
trial. 

The evidence produced by appellee sustained each 
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element of the cause of action alleged. The appellant 
did not attempt to controvert any part of the evidence 
of appellee and there was no offer of proof by it of any 
matter responsive to any issue in the case. The facts 
in reference to the efforts of appellant to locate, appre- 
hend, and produce the accused in court for trial, as the 
bond obligated it to do, were immaterial to any issue 
of the case. The answer was an admission of the execu- 
tion of the bond by appellant and a denial. There was 
no offer of proof by appellant that any of the condi- 
tions of the bond were performed by it or of any fact 
that would operate as a discharge of the surety. 

It is provided by statute that when any person under 
recognizance in a criminal prosecution fails to perform 
the conditions of it, his default shall be recorded and 
the recognizance forfeited, and when it has been for- 
feited it is made the duty of the prosecuting attorney of 
the county in which it was taken to prosecute a civil 
action for the penalty of the bond. §§ 29-1101 and 29- 
1102, R. R. S. 1943. 

In Bartling v. State, 67 Neb. 637, 93 N. W. 1047, this 
court said: “We think that a surety on a recognizance 
must take notice of the obligations imposed upon him by 
the law providing for such recognizance; that the ob- 
ject of the recognizance in a criminal proceeding is to 
secure the presence of the accused at the next term of 
court actually held after such recognizance has been 
entered into and approved; and that when the surety 
fails to either deliver his principal into the custody of 
the proper officers of the law or to procure his at- 
tendance at a term of court actually held, his liability 
upon the recognizance becomes absolute.” 

In King v. State, 18 Neb. 375, 25 N. W. 519, it is said: 
“It is next insisted that the surety was exonerated by 
operation of law by the imprisonment of Greek on a 
charge of felony in the state of Arkansas. The answer 
alleges and the proof tends to show that after the exe- 
cution of the recognizance Greek went to the state of 
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Arkansas, was there arrested upon a charge * * * and 
upon trial was convicted and sentenced to the peniten- 
tiary, he being under arrest at the time of the forfeiture 
of the recognizance mentioned in the petition of the de- 
fendant in error * * * it is clear that the commission of 
the crime for which he was arrested in Arkansas was 
subsequent to the execution of the recognizance, and was 
of course the voluntary act of the accused. * * * It is 
sufficient to say that it is no bar to a prosecution of this 
kind (suit for the recovery of the penalty of the bond), 
and it cannot be plead as a defense, that the accused 
voluntarily left the state, violated the laws of the state 
to which he went, and for such violation was imprisoned.” 

In Taylor v. Taintor, 16 Wall. 366, 21 L. Ed. 287, the 
Supreme Court of the United States said: “When bail 
is given, the principal is regarded as delivered to the 
custody of his sureties. Their dominion is a continuance 
of the original imprisonment. Whenever they choose 
to do so, they may seize him and deliver him up in their 
discharge; and if that cannot be done at once, they may 
imprison him until it can be done. They may exercise 
their rights in person or by agent. They may pursue 
him into another state; may arrest him on the Sabbath; 
and, if necessary, may break and enter his house for 
that purpose. The seizure is not made by virtue of new 
process. None is needed. It is likened to the rearrest 
by the sheriff of an escaping prisoner.” 

In State v. Altone, 140 Me. 210, 35 A. 2d 859, the 
court remarked: “The general rule is that it is not an 
abuse of discretion on the part of a court to order the 
forfeiture of bail even though the failure of a respondent 
to appear is due to his imprisonment in another juris- 
diction for an offense committed there.” See, also, Fitz- 
patrick v. Williams, 46 F. 2d 40, 73 A. L. R. 1365; Anno- 
tation, 84 A. L. R. 446; 6 Am. Jur., Bail and Recogni- 
zance, § 100, p. 100. 

The evidence of liability of appellant for the amount 
of the bond was free from conflict. This, and the mo- 


VoL. 154] SEPTEMBER TERM, 1951 899 


State ex rel. Smith v. Western Surety Co. 


tion by each of the parties for a directed verdict, justi- 
fied the court in directing the jury to return a verdict 
for appellee. Swanback v. Sovereign Camp, W.O.W., 
103 Neb. 34, 170 N. W. 354; Wax v. Co-Operative Refin- 
ery Assn., ante p. 42, 46 N. W. 2d 769; Witthauer v. Em- 
ployers Mutual Casualty Co., 149 Neb. 728, 32 N. W. 
2d 413. 

The judgment herein was rendered on the 13th day of 
February 1951. The application of appellant to remit 
the judgment was filed on the 20th day of February 
1951. The showing in support thereof was that appel- 
lant upon learning that Brandon had not appeared 
’ for trial and that the bond had been forfeited made ex- 
tensive and persistent search at large expense to locate, 
apprehend, and surrender him to the court; that in May 
1950, after the bond was forfeited on May 11, 1949, ap- 
pellant learned Brandon had been taken in custody and 
was detained in jail in Marysville, California; and that it 
procured Tom Solomon, sheriff of Cass County, as its 
agent to go to that place and secure and return Bran- 
don to Nebraska. Solomon went there, advised the 
officer of the facts, but was unable to induce the Calli- 
fornia officer to surrender Brandon to him without ex- 
tradition. Appellant then requested the county attorney, 
on behalf of the county and state, to assist in securing 
the return of Brandon, and for that purpose to institute 
and prosecute extradition. This was refused. The es- 
sence of the complaint of appellant is that the state, the 
county, or their representative did not do or assist in 
doing what the bond required of appellant. It is not 
asserted that the state or county did anything to inter- 
fere with performance by appellant. The appellant did 
not claim that after the rendition of the judgment the 
accused had been arrested and surrendered to the dis- 
trict court for Cass County for trial on the pending 
charge against him. A judgment for the penalty of a 
forfeited recognizance may be by the court remitted 
or reduced only after the accused has been surrendered 
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to the proper court to be tried on the charge made 
against him. Section 29-1104, R. R. S. 1943, provides: 
“Whenever any judgment shall have been rendered 
against the defendants for the whole or any part of 
the penalty of a forfeited recognizance, as aforesaid, 
the court rendering such judgment shall have power 
to remit or reduce the amount thereof, when it shall be 
made to appear that after the rendition thereof the ac- 
cused had been arrested and surrendered to the proper 
court, to be tried on such charge.” 

The judgment of the district court should be, and it 
is affirmed. 

AFFIRMED. 


Ciry or ALLIANCE, A MUNICIPAL CORPORATION, APPELLANT, 
v. CoverR-JONES Motor COMPANY, A CORPORATION, ET AL., 


APPELLEES. 
50 N. W. 2d 349 


Filed November 30, 1951. No. 33073. 


1. Actions. A cause of action, as used in section 25-805, R. R. S. 
1943, is a primary right possessed by a plaintiff and a cor- 
responding primary duty devolving upon a defendant, together 
with a delict or wrong done by the defendant which consists in 
a breach of such primary right and duty. 


2. A cause of action, when properly pleaded, consists of 
the facts from which the plaintiff’s primary right and the 
defendant’s corresponding primary duty have arisen, together 
with the facts which constitute the defendant’s delict or act of 
wrong. 

3. The remedial right is the consequence, the secondary 


right which springs into being from the breach of the plaintiff’s 
primary right by the defendant’s wrong, while the remedy is 
the consummation or satisfaction of this remedial right. 


AppEAL from the district court for Box Butte County: 
Earu L. MEYER, Jupce. Affirmed. 


Metz & Metz, for appellant. 


Vox. 154] SEPTEMBER TERM, 1951 901 
City of Alliance v. Cover-Jones Motor Co. 


Reddish & Reddish, P. E. Romig, J. W. Weingarten, and 
W. P. Loomis, for appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


Simmons, C. J. 

In this action the plaintiff City of Alliance, a munici- 
pal corporation, sought a decree annexing certain real 
estate to it; that certain parts of the real estate be opened 
and dedicated to the use of the public as streets; that 
the streets so designated be named; that the addition 
be named as set out in the petition; and for equitable re- 
lief. 

City of Alliance will be hereinafter referred to as 
plaintiff. The defendants were Cover-Jones Motor Com- 
pany, a corporation; Chicago, Burlington & Quincy Rail- 
road Company, a corporation; and all persons having or 
claiming any interest in the land. , 

Cover-Jones Motor Company filed a motion to re- 
quire the plaintiff to separately state and number its two 
causes of action, asserting that by one cause plaintiff 
sought to annex its property to the city, and by the other 
to appropriate and dedicate a portion of its property to 
the plaintiff for public use. The trial court sustained the 
motion. The plaintiff elected to stand upon its petition. 
Cover-Jones Motor Company then moved to dismiss the 
petition as to it. The trial court sustained the motion 
without prejudice. Plaintiff appeals. We affirm the 
judgment of the trial court. 

Cover-Jones Motor Company will be hereinafter re- 
ferred to as the defendant. 

In its petition plaintiff alleged the enactment of an 
ordinance providing for the annexation to it of certain 
described lands of the two named defendants. The ordi- 
nance as pleaded was described as one annexing certain 
lands, compelling the laying out of certain streets and 
avenues, and naming them and the area so annexed. 
The ordinance set out that the lands were contiguous 
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and adjacent to the city and by act of the owners had 
been subdivided into parcels containing not more than 
five acres each and would receive material benefits 
from annexation. The ordinance further described cer- 
tain lands by metes and bounds and provided that a 
certain part of it be dedicated to the use of the public 
as a street and another part as an avenue, and shall 
forthwith be laid out and opened by the owners, in 
part as a street and in part as an avenue. The lands 
so described are owned by the defendants. From a 
study of the descriptions it appears that the land so to 
be laid out was to widen an existing street and open an 
extension of an avenue. The ordinance then directed 
that an action be brought in the district court for the 
annexation and for the laying out of the street and 
avenue. 

The petition then alleged that if the territory sought to 
be annexed was annexed, certain parts described by 
metes and bounds should be opened and dedicated to 
the public as a street and an avenue. Plaintiff prayed 
as above stated. 

In essence plaintiff’s argued assignments of error are 
that the trial court erred in sustaining the motion. 

The motion of defendant is based on section 25-805, 
R. R. S. 1943, which provides: “Where the petition con- 
tains more than one cause of action, each shall be sepa- 
rately stated and numbered.” 

Defendant’s position is stated in the motion made and 
sustained in the trial court. 

The plaintiff’s position is that it has pleaded but one 
cause of action and on that cause seeks two remedies. 

In Johnson v. American Smelting & Refining Co., 80 
Neb. 255, 116 N. W. 517, we quoted with approval this 
language: “ ‘What is a cause of action? We must keep 
in view the difference between the subject of action 
and the cause of action. The subject of action is what 
was formerly understood as the subject matter of the 
action. * * * The cause of action is the right claimed 
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or wrong suffered by the plaintiff, on the one hand, 
and the duty or delict of the defendant, on the other, 
and these appear by the facts of each separate case.’ ” 
That language was again cited with approval in Westover 
v. Hoover, 94 Neb. 596, 143 N. W. 946, 48 L. R. A. N.S. 
984. See, also, Emel v. Standard Oil Co., 117 Neb. 418, 
220 N. W. 685. 

However, in Myers v. Moore, 78 Neb. 448, 110 N. W. 
989, we held this: “And by the phrase ‘cause of action,’ 
as here used, is meant, not the formal statement of the 
facts set forth in the petition as a cause of action, but 
the subject matter upon which the plaintiff grounds 
his right of recovery.’ We approved this definition in 
Burke v. Northup, 98 Neb. 849, 154 N. W. 715; in Zelen 
v. Domestic Industries, 131 Neb. 123, 267 N. W. 352; in 
Lincoln Joint Stock Land Bank v. Barnes, 143 Neb. 58, 
8 N. W. 2d 545; in Gergen v. The Western Union Life 
Ins. Co., 149 Neb. 203, 30 N. W. 2d 558; and in Schwank 
v. County of Platte, 152 Neb. 273, 40 N. W. 2d 863. 

In Sickler v. City of Broken Bow, 143 Neb. 542, 10 
N. W. 2d 462, we quoted with approval this language: 
“In determining whether more than one cause of action 
is stated, the main test is whether more than one pri- 
mary right or subject of controversy is presented, other 
tests being whether recovery on one ground would bar 
recovery on the other, whether the same evidence would 
support the different counts, and whether separate 
actions could be maintained for separate relief.’ ” 

Without attempting to reconcile these pronounce- 
ments we deem it advisable to state the underlying rule. 

A recognized authority states: “Every action is 
brought in order to obtain some particular result which . 
we term the remedy, which the code calls the ‘relief,’ 
and which, when granted, is summed up or embodied 
in the judgment of the court. This result is not the 
‘cause of action’ as that term is used in the codes. It 
is true this final result, or rather the desire of obtaining 
it, is the primary motive which acts upon the will of the 
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plaintiff and impels him to commence the proceeding, 
and in the metaphysical sense it can properly be called 
the cause of this action, but it is certainly not so in the 
legal sense of the phrase. This final result is the ‘ob- 
ject of the action’ as that term is frequently used in the 
codes and in modern legal terminology. It was shown 
in the introduction that every remedial right arises out 
of an antecedent primary right and corresponding duty 
and a delict or breach of such primary right and duty 
by the person on whom the duty rests. Every judicial 
action must therefore involve the following elements: 
a primary right possessed by the plaintiff, and a cor- 
responding primary duty devolving upon the defendant; 
a delict or wrong done by the defendant which con- 
sisted in a breach of such primary right and duty; a 
remedial right in favor of the plaintiff, and a remedial 
duty resting on the defendant springing from this delict, 
and finally the remedy or relief itself. Every action, how- 
ever complicated or however simple, must contain these 
essential elements. Of these elements, the primary right 
and duty and the delict or wrong combined constitute the 
cause of action in the legal sense of the term, and as it 
is used in the codes of the several States. They are the 
legal cause or foundation whence the right of action 
springs, this right of action being identical with the 
‘remedial right’ as designated in my analysis. In ac- 
cordance with the principles of pleading adopted in the 
new American system, the existence of a legal right in 
an abstract form is never alleged by the plaintiff; but, 
instead thereof, the facts from which that right arises 
are set forth, and the right itself is inferred therefrom. 
The cause of action, as it appears in the complaint when 
properly pleaded, will therefore always be the facts 
from which the plaintiff's primary right and the de- 
fendant’s corresponding primary duty have arisen, to- 
gether with the facts which constitute the defendant’s 
delict or act of wrong.” Pomeroy, Code Remedies (5th 
ed.), § 347, p. 527. 
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“If the facts alleged show one primary right of the 
plaintiff, and one wrong done by the defendant which 
involves that right, the plaintiff has stated but a single 
cause of action, no matter how many forms and kinds 
of relief he may claim that he is entitled to, and may 
ask to recover; the relief is no part of the cause of ac- 
tion.” Pomeroy, Code Remedies (5th ed.), § 349, p. 533. 

“The cause of action thus defined is plainly different 
from the remedial right, and from the remedy or re- 
lief itself. The remedial right is the consequence, the 
secondary right which springs into being from the breach 
of the plaintiff’s primary right by the defendant’s wrong, 
while the remedy is the consummation or satisfaction 
of this remedial right.” Pomeroy, Code Remedies (5th 
ed.), § 348, p. 529. 

Our inquiry is whether plaintiff has undertaken to 
allege one or two causes of action. : 

Plaintiff asserts that it has proceeded here in accord 
with the provisions of sections 16-106 to 16-109, and 
section 16-111, R. S. 1943, providing for the annexation 
of land. Reliance is placed upon section 16-106, R. S. 
1943, which provides: “The corporate limits of such city 
shall remain as heretofore, and the mayor and council 
may by ordinance include therein all the territory con- 
tiguous or adjacent, which has been by the act, authority 
or acquiescence of the owners subdivided into parcels 
containing not more than five acres and any tract con- 
sisting of five or more acres which is entirely surrounded 
by land already embraced within the corporate limits 
of said city. The mayor and council shall have power 
by ordinance to compel the owners of lands so brought 
within the corporate limits to lay out streets, ways, and 
alleys to conform to and be continuous with the streets, 
ways, and alleys of such city, and may vacate any 
public road heretofore established through such land 
when necessary to secure regularity in the general 
system of its public ways.” 

Plaintiff asserts that under the above section it has 
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the right to compel the annexation of defendants’ land, 
to compel the laying out of streets, and to compel them 
to conform to its existing streets. We think it patent that 
plaintiff is undertaking to assert a right of annexation 
and, in essence, a right of appropriation of private prop- 
erty for public use, and that each right so asserted is a 
primary right. 

The error of plaintiff’s position is demonstrated by 
its second contention here. It directs attention to sec- 
tions 16-601 to 16-608, and section 16-645, R. S. 1943, 
and states that the procedures provided therein for con- 
demning and appropriating private property for public 
use have, in part at least, not been followed; that, when 
followed, the jurisdiction of the district court is appel- 
late only; and that accordingly it is impossible for it to 
allege a cause of action for condemnation and appropria- 
tion that would not be vulnerable to a demurrer. The 
net of this contention is that plaintiff seeks a remedy 
without having a primary right. 

The trial court did not err in sustaining the motion 
to separately state and number. The judgment of the 
trial court is affirmed. 

AFFIRMED. 
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A cause of action is a primary right possessed by 
a plaintiff and a corresponding primary duty de- 
volving upon a defendant, together with a delict or 
wrong done by the defendant which consists in a 
breach of such primary right and duty. City of 
Alliance v. Cover-Jones Motor Co. .u.....ccccccssceeccssceees 
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‘An order of the Director of Banking will be reviewed 
by the Supreme Court to determine if such order 
is unreasonable and arbitrary. Motors Acceptance 
Corp. VM CLG, nists. tts cchscceeelend se enielevacsticvone’ 
The act conferring upon the Director of Banking 
the power to issue a small loan license affords suffi- 
cient definite standards for the administrative ac- 
tion which the statute authorizes. Motors Acceptance 
Corp. 0. McLain .....ecccceccccccccccccceecesnccersensensssenssnneentssaneveses 
Where a statute sets out adequate standards for 
the exercise of administrative action and provides 
for a review of the action taken in the courts, it is 
not invalid as conferring unlimited discretion upon 
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the administrator. Motors Acceptance Corp. v. Me- 
LAR eccctiieeud Seta ean necked cecil ae 
Where there is competent evidence in the record that 
it would not be for the convenience and advantage 
of the community in which the business of an appli- 
cant for a small loan license is to be conducted, the 
denial of the application is not arbitrary and un- 
reasonable. Motora Acceptance Corp. v. McLain .... 


Adoption of Children. 
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Adoption proceedings are judicial. A decree of 
adoption of a county court is a judgment that may 
not be assailed collaterally except for lack of juris- 
diction of the court. Hester v. Young ......-.---..--cc00 
In the absence of a provision stating special terms 
and conditions of inheritance by an adopted child 
from an adoptive parent, in the petition for, consent 
to, and the decree of adoption, the adopted child has 
only the rights of inheritance of a natural child 
born in lawful wedlock. Hester v. Young ..............-. 
In adoption proceedings the petition, the consent, 
and the decree are the measure of rights thereunder, 
all antecedent agreements in relation thereto are 
merged in the decree, and it may not be shown in 
a collateral action that there were understandings 
of the parties concerned antedating the proceedings 
inconsistent with the decree of adoption. Hester v. 
YOUNG) cescckeccdscce soe tascetesatcowss Acc veussceusssacss2scesticet ics eeetcactensdians 
A decree of adoption which does not obligate the 
adoptive parents to give the adopted child any 
more property than if he had been born to them in 
lawful wedlock does not restrict the right of the 
parents to dispose of their property by deed or 
will. Hester v. Young -....2.....:cceccceeeccececeeeccsnseceseeseenencenee 


Adverse Possession. 
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Where land belonging to a party is used and 
claimed by another as his own and he has had 
actual and uninterrupted possession for ten years 
title will be quieted in him in an appropriate action. 
Birich v. Ostwald 00... eccccccececeececeeceeeececeseceesentenseneesesseans 
The title to land becomes complete in the adverse 
occupant when he and his grantors have maintained 
an actual, continued, notorious, and adverse posses- 
sion thereof, claiming title to the same against all 
persons, for ten years. Walker v. Bell oo... 
If the adverse possession of the occupant is a con- 
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Annuities. : 
Public policy does not forbid the purchase of an 


tinuation of the possession of a prior adverse pos- 
sessor claiming title and such occupant claims title 
from such prior possessor, the possession of the 
occupant may be tacked to that of such prior 
possessor. Walker v. Bell ......cccccecccecccscesecsesceeeeeeseeeeeees 
In determining the rights of an adverse owner, the 
entry and possession of his tenant, expressly au- 
thorized to act, is the entry and possession of such 
owner, Walker v. Bell ....ececccscesccssscseecececeenceeterseeeceees 
Payment of taxes by the occupant for a series of 
years is a strong circumstance tending to show the 


‘ adverse holding and the abandonment of the prop- 


erty by the holder of the title. Walker v. Bell ........ 
To determine the acts necessary to constitute ad- 
verse possession it is sometimes necessary to take 
into consideration the character of the property 
and the purposes for which it is suitable. Walker 
Me Bell mised eM costs yt ceadactalhavwcnhvidectevetecteest seen 


annuity. By the payment of a sum in gross the 
annuitant obtains. a certain sum of money annually 
as long as he lives. It may consist of receiving a 
home, including board and room, for life. Dalton 
v. Florence Home for the Aged ...........0.2c1cceseseeeesennee 


Appeal and Error. 


1. 


The Supreme Court will, in determining the weight 
of the evidence where there is an irreconcilable con- 
flict on a material issue, consider the fact that the 
trial court observed the witnesses and their manner 
of testifying. Cerveny v. Cerveny .......ecccccscsecesceceee 
Rule for trial of equity case de novo is stated. 
Birich v. Ostwald oo.ccceccccccccecccecccssccsceecccssscecssesceesecsneceeese 
Frankenberger 0. Hola ....cccccccccccscccssssssecssecessseecectseseseeseee 
BYTQM V. TROMPSON 00.....senecceeeeceseseeeesseeccesseeccessscseceesecoees 
The Supreme Court is without jurisdiction to enter- 
tain an appeal from the district court unless a notice 
of appeal is filed in the office of the clerk of the 
district court and the docket fee is deposited with 
such clerk within one month after rendition of the 
judgment or decree, or within one month from the 
overruling of a motion for new trial] timely filed in 
the cause. Frenchman-Cambridge Irrigation Dist. v. 
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Under Nebraska practice a motion of the defendant 
to dismiss at the close of plaintiff’s evidence or 
at the close of all evidence on the ground that the 
evidence is insufficient to sustain a cause of action 
has the same purpose and is to be treated the same 
as a motion for directed verdict both in the district 
court and in the Supreme Court on appeal. Wax 
v. Co-Operative Refinery Assn. ........ccccccccssecscsssceeneees 
In an appeal to review the ruling of the district 
court on a motion for new trial the Supreme Court 
may order and direct judgment to be entered in 
favor of the party entitled thereto. Waax v. Co- 
Operative Refinery ASSN. -.......cceccceccecsccececenecneenenceeenee 
Records, letters, or other documents not put in evi- 
dence at a hearing before the Department of Roads 
and Irrigation are no part of the record and may 
not be properly included in the bill of exceptions. 
State v. Birdwood Irrigation District 0.0.0.0... 
Where a party relies upon a variance between the 


’ pleadings and the proof to defeat a recovery, that 


question should be raised at some time during the 
progress of the trial. Unless it is so raised and 
suggested to the trial court, it will not be con- 
sidered on appeal to the Supreme Court. Smith v. 
Brooks ©.2scccscdciiaediavacSh anche de be a 
An appeal from a decree of the district court in 
a suit to detach property from a municipality is 
triable de novo in the Supreme Court. Runyan v. 
Village: Of “ONG: dickitidiccesetsdeseressarstivicncchateateiniwAivk 
Conflicting evidence will not be weighed on review 
in an error proceeding. Prigge v. Olson ...........-:.00+ 
Errors occurring during the trial of a criminal case 
cannot be reviewed in the Supreme Court unless 
they have been assigned in and presented to the trial 
court by a motion for new trial. Fisher v. State .... 
An appeal from a decree rendered in a divorce action 
is triable de novo on the record made in the district 
court. McNamee v. McNamee ..u.........cce-ccecceceeseeeeseess 
The initial period provided by statute within which 
an appellant may reduce his exceptions to writing 
is 40 days from the date notice of appeal is filed 
in the district court. In re E'state of Bingaman. ........ 
The initial period for reduction of exceptions to 
writing may be extended not beyond an additional 
40 days by the judge who tried the case upon 
showing of due diligence by appellant. In re Estate 
Of Bam aman 2c. c- lesen cseeesehe ese deenebescadicn che ent pene tet leaseeseciacest 
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An application for an extension of time to secure a 
proposed bill of exceptions and the order granting 
it may be made after the first 40 days and during the 
additional time granted. In re Estate of Bingaman 
The Supreme Court has jurisdiction to grant time 
additional to the 80 days from the date of the 
filing of notice of appeal within which appellant 
may prepare a bill of exceptions. In re Estate of 
Ban GG .cxsccitsee it sentenced ccieiocdoce teeta isbaetalew het ees 
A prerequisite to obtaining an extension of time 
for preparation of bill of exceptions by the Supreme 
Court is that the litigant has promptly, diligently, 
and as effectually as possible pursued the procedure 
for securing the bill during the 80 days and having 
it settled within the 110 days allowed from the giving 
of notice of appeal. In re Estate of Bingaman. .... 
An application for an extension of time may not be 
made in the Supreme Court until after 80 days from 
the filing of the notice of appeal. In re Estate of 
BING GIMNGN. ciscciovccaveacierccarndssndeiacecdesosoucacceesesessncccesconanteceonsereee 
A situation justifying an exercise of the authority 
to extend the time to secure a bill of exceptions is 
one beyond the capacity and power of, the appellant 
to have prevented. In re Estate of Bingaman ........ 
The Legislature may properly specify the nature 
of orders and rulings subject to review in setting 
up a special appellate proceeding. In re Applica- 
tion of Chicago, B. & Q. Ry. Ri. C0. ucecscecseseecseseeseee 
In the enactment of the statute regulating appeals 
from the Nebraska State Railway Commission, the 
Legislature left it optional whether or not a party 
dissatisfied with an order of the commission upon 
which there has been a hearing, would file a motion 
for rehearing in order to institute proceedings in 
the Supreme Court to reverse, vacate, or modify 
such order. In re Application of Chicago, B. & 
OVER RRs COG rte RR eh eri RO iy tae tA arts 
If a party timely files a motion for rehearing with 
the Nebraska State Railway Commission he may 
have one month from the ruling thereon within which 
to appeal, thereby presenting for consideration and 
review not only errors of law which allegedly 
occurred during the hearing but also whether or 
not the complete record discloses that the commis- 
sion acted within the scope of its authority and 
whether or not its order was arbitrarv and unreason- 
able. In re Application of Chicago, B. & Q. R. R. Co. 
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If a party does not file a motion for rehearing with 
the Nebraska State Railway Commission, or it is 
filed out of time but his appeal is timely perfected 
within one month from the date of the entry of the 
order to which complaint is made, the Supreme 
Court will not consider or review any assigned 
errors of law which allegedly occurred during the 
hearing, but will search the complete record to de- 
termine whether or not the commission acted within 
the scope of its authority and whether or not its 
order was arbitrary and unreasonable. In re Appli- 
cation of Chicago, B. & Q. RB. Re C0. ciesccecsssceesseeeseeeee 
If the appeal of a party from an order of the Ne- 
braska State Railway Commission is not timely per- 
fected within one month from the date of entry of 
the order to which complaint is made, the Supreme 
Court has no jurisdiction. In re Application of 
Chicago, B. & Q. Ry Be C0. o.eeececccteccsscsccsescenscssnceeseseeeees 
It is not the province of the Supreme Court in re- 
viewing the record in an action at law to resolve 
conflicts in or weigh the evidence. James v. Hogan 
It is presumed in reviewing an action at law in 
Supremg¢ Court that controverted facts were decided 
by the jury in favor of the successful party, and 
its finding based on conflicting evidence will not be 
disturbed unless clearly wrong. James v. Hogan ..... 
If the result of the trial in the district court is the 
only one that is permitted by the record, the judg- 
ment will not be reversed for errors of the trial 
court. James Vv. Hogan .uu...cecccecccccseenseccsccsesseesseeesecees 
An order of the Director of Banking will be reviewed 
by the Supreme Court to determine if such order is 
unreasonable and arbitrary. Motors Acceptance 
Corp: 0: Melati eid sel hele tecesset tee, DOs aha sea 
The right of appeal provided by section 77-510, R. 
R. S. 1943, is limited to proceedings for the equali- 
zation of assessments contemplated and regulated 
by sections 77-505 to 77-509, R. R. S. 1948. Mid- 
Continent Airlines, Inc. v. State Board .........0020... 
The right of appeal is purely statutory. Unless the 
statute provides for appeal in the specific instance 
under examination at any time, such right does not 
exist. Mid-Continent Airlines, Inc. v. State Board .... 
Errors assigned but not argued will be considered 
as waived. Daugherty v. State .......ecccccccccccescccecceseeee 
Turpit Vv. State on. ..ccecceccececcceccetececeessecseoecsceeecenees soem eset 
A verdict of guilty in a criminal case that is con- 
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trary to the evidence will not be sustained. Jacox 
Ws States c2ii6ts sn sete ss citan Aiea dals Sete a site eee detains Aeseaneaon 
Errors alleged to have been committed in a trial 
where the trial court grants a new trial will be 
considered and determined in the Supreme Court so 
far as necessary to the appeal, subject to the right 
to notice and consider plain errors not assigned. 
Nelson v. Wiepen ........ccccc00c00- ease ieeascadbestascassblandes stats 
When a demurrer to a petition is sustained, the 
plaintiff’s action dismissed, and a motion for a new 
trial is filed, the time for appeal begins to run from 
the date of the ruling on the motion for a new trial. 
Harkness v. Central Nebraska Public Power & 
Trrigation Dist. .........ccccscsccscscssesssesssecsscccccesesensesncesseneanes 
During the pendency of a motion for a new trial 
timely filed, no appealable order is considered as 
having been rendered until the motion for a new 
trial is disposed of. Harkness v. Central Nebraska 
Public Power & Irrigation Dist. ............:sscsccsseeseeeeees 
Power is vested in the Supreme Court on appeal to 
review the action taken by the trial court in any 
action taken upon motion for judgment notwith- 
standing the verdict and to enter here the judgment 
in favor of the party who was entitled to the judg- 
ment in the trial court. In re Estate of Fehrenkamp 
Upon review of an order overruling a motion for 
directed verdict, the duty rests upon the appellee 
to point out in Supreme Court the evidence upon 
which he relies to sustain the action taken by the 
trial court. In re Estate of Fehrenkamp ................. 
Where there is a reasonable dispute as to the 
physical facts, the conclusions to be drawn there- 
from are for the jury. A verdict based thereon 
will not be disturbed unless clearly wrong. Danner 
Ws; W Ol 678 ck ee EG a a tN ok 
Where evidence is objected to which is substantially 
identical with evidence admitted without objection, 
prejudicial error does not occur. Danner v. Walters 
Instructions are to be considered together to the 
end that they may be properly understood. If as 
a whole they fairly state the law applicable to the 
evidence when so construed, error cannot be predi- 
cated on the giving thereof. Danner v. Walters .... 
A judgment will not be set aside because a more 
accurate statement of the law might have been made 
when from a consideration of the instructions 
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as a whole no prejudicial error appears. Danner 
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Where erroneous evidence is admitted by a court but 
is withdrawn by the court from the jury’s con- 
sideration, such withdrawal ordinarily cures the 
error committed in the admissions of the evidence. 
Danner v. Walters 2.2... .ccccecncsecceccenccnnnessececsseeeeneeesenaeenceeess 
Where evidence improperly received is later stricken 
out and withdrawn from the consideration of the 
jury, the error involved in its reception is ordi- 
narily cured. Danner v. Walters _.....2..:cccccccsececseeeeeee 
The inherent power of the Supreme Court to stay 
an order of the railway commission pending the 
determination of an appeal cannot be invoked except 
for cogent reasons requiring preservation of the 
status quo. Safeway Cabs, Inc. v. Honer .......-.:0-+ 
A party is not permitted, without objection, to take 
the chances of a favorable result and then, if dis- 
appointed, for the first time complain. Sundahl v. 
SEG G» case cc Neredte cena esk seacoc anaes dace ab cesiaccacee noid axecsaapasvebec¥enseuttts 
By statute, the Supreme Court has authority to 
reduce the sentence in a criminal case and to render 
such sentence as in its opinion is warranted by the 
evidence. Sundahl v. St@te ...eeeccecccscccsssceesescesseeeeeee 
Reduction of sentence and rendering a new one 
warranted by the evidence is in no sense a com- 
mutation or the exercise of clemency. Sundahl v. 
babe © ao cas adee ete Redavatebden Gass deets aud bade laes toc senestoa deteeateaeatgans 
In determining the question of reduction of sentence, 
the Supreme Court has no right to be deterred from 
discharging its duty through considerations of mercy 
or sympathy. Sundahl v. State. ...........: oss Sha sete Ae 
A substantial reason or reasons warranted by the 
evidence must be found to cause either an affirmance 
or reduction of the sentence by the Supreme Court. 
SUNG Ws SUQE Go lecevcsccccoven tence teitecateiacicls esedadncasnedstaedes 
Whether or not a death sentence shall be reduced 
to life imprisonment rests upon the facts and cir- 
cumstances of each case. Sundahl v. State .......0....... 
Where, after a fair trial, the jury has imposed the 
death penalty upon conviction of murder in the 
first degree, and the court has nassed sentence in 
conformitv with the verdict, the Supreme Court will 
not interfere with such sentence on the ground that 
it is excessive, in the absence of any mitigating 
circumstances. Sundahl v. State ............cccccccceeeeeeeee 
Whatever repugnance the individual may feel to- 
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53. 


54. 


55. 


66. 


57. 


58. 


59. 


60. 


ward capital punishment must be put aside in obe- 
dience to law and in deference to the verdict of 
the jury. Sundahl v. State -2........eeeccececeseeeeeeeeeteeeeeeeeee 
In determining whether or not a sentence of death 
is to be reduced to life imprisonment, mental ab- 
normality of the convicted person is to be considered 
but is not necessarily a controlling factor requiring 
reduction of the sentence. Sundahl v. State ............ 
A stipulation concerning matters in litigation may 
only be presented to and considered by the Supreme 
Court on appeal when identified, offered in evidence, 
and preserved in a bill of exceptions. Todd v. Board 
of Educational Lands and Funds ...-.......:.:c--0ceeeee- 
Unless an order of the railway commission is shown 
to be unreasonable or arbitrary, the Supreme Court 
is not authorized to interfere with the power of the 
commission to regulate common carriers. In re 
Application of Resler ..........scscesceeccecceceseceseeeteeseeseseeess 
The review by the district court of assessments 
made by the county assessor is limited to questions 
presented to the county board of equalization. 
Archer-Daniels-Midland Co. v. Board of Equaliza- 
CLONE? isles ee Aossecde sth lack ceca Daaeca alt iadess oe eee de Oiealseinesates 
It is reversible error for the court to include, in 
its instructions to the jury, issues found in the 
pleadings but which have not been supported by 
any evidence. Weisenmiller v. Nestor ........0.....00:-00+ 
Where on appeal findings of fact are made which 
become the law of the case and there is a remand 
for a new trial, such findings are binding on the 
parties, the trial court and the Supreme Court, unless 
on a retrial the facts relating to the issues upon 
which the findings were made are materially and 
substantially different from those adduced on the 
former trial. Weisenmiller v. Nestor .....0.....cccc00 
In the absence of a proper bill of exceptions, no 
question will be considered which necessarily in- 
volves an examination of the evidence adduced in 
the trial court. If the pleadings are sufficient to 
support the judgment, it will be affirmed. Lawson 
Vo EOE cserccen cee cacseszes teenie aetetatereaScaune rec wcveeees Sieaeoseetesngeclesd 
An order sustaining a general demurrer to a peti- 
tion, not followed by a judgment of dismissal or 
other final disposition of the case, is not a final 
order or judgment and is not reviewable in the 
Supreme Court. Shipley v. Shinleu ...0...ccccceecees 
Under statute regulating appeals and Revised Rules 
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of the Supreme Court, consideration of the cause 
on appeal is limited to errors assigned and dis- 
cussed, except that the court may, at its option, 
note a plain error not assigned. Okuda v. Hampton 


Assault and Battery. 


Where one intentionally points a loaded gun at another, 


he is guilty of an unlawful assault, and if such gun 
is unintentionally discharged and the person assaulted 
is killed thereby, he is guilty of manslaughter. 
PUurpit Ve StQtee. cicisiee acs coecde tA tccldees codes necitin bescccesbowss ys 


Attorney and Client. 


1. 


A reasonable attorney’s fee may be allowed for the 
services of a person’s attorney in defending against 
a suit for annulment of marriage in the Supreme 
Court. Nelson v. ROdinson .2.......ccccceecesnccesecesseseceessesee 
Before a litigant may claim the right to have an 
attorney’s fee assessed in a case statutory authority 
or a uniform course of procedure must be found 
therefor. Hawkeye Casualty Co. v. Stoker ...0.......0..-. 
Allowance of attorney’s fees is authorized by stat- 
ute to parties designated who bring actions at law 
against the classes of insurers designated therein 
who are doing business in this state. Hawkeye 
Casualty Co. v. Stoker u..ccccccccccecccsessscecssceeseesvecesesseaececes 
A party not entitled at the time to maintain an 
action at law upon an insurance policy is not 
entitled to have an attorney’s fee assessed. Hawkeye 
Casualty Co. v. Stoker ....ccccccccccccsesescssccscsscsesceneneceeceecsenees 


Automobiles. 


1, 


The general rule is that an employee using an auto- 
mobile in his employer’s business has no implied or 
apparent authority to invite others to ride with him, 
and that, if a passenger who accepts the unauthorized 
invitation of the employee is injured, the employer 
is not liable, for the reason that the passenger is 
not a guest of his but merely a guest of his em- 
ployee. Gunn v. Coca-Cola Bottling Co. 0.0... 
As used in the Iowa guest statute, “reckless opera- 
tion” means proceeding without heed of or concern 
for consequences. It means more than negligent 
operation. It may but does not necessarily include 
willfulness or wantonness. It implies no care coupled 
with disregard for consequences. Speed alone does 
not amount to recklessness. Conduct arising from 
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mere inadvertence, thoughtlessness, or error of judg- 
ment is not reckless. Yanney v. Nemer ...........s:00+- 
Under the Iowa guest statute the actions and con- 
duct of the driver and not his mental attitude 
measure the degree of care and determine whether 
or not he is proceeding with a heedless disregard 
for consequences. Yanney v. Nemer .Q.......-cccereeeee 
In order for a guest to establish reckless operation 
under the Iowa guest statute, it is necessary to 
show some act of the host that amounts to utter 
indifference to the safety of the guest. Yanney v. 
NG MON -creidecsesesinsteucnwsa vetoncascdésnsidivaadateSitavervagkinaccastelcvecssaTentecd 
To establish reckless operation under the Iowa 
guest statute, it is necessary to show that the dan- 
ger was known to the driver, or was so obvious 
and apparent that the driver must be held to have 
known of it; or that there was a danger amounting 
to an almost certain probability and not a possi- 
bility; and that the driver, with conscious knowl- 
edge of such situation, did not exercise the slightest 
care to avoid injury to his guest. Yanney v. Nemer 
The lawfulness of the speed of a motor vehicle 
within the prima facie limits fixed is determined 
by the further test of whether the speed was greater 
than was reasonable and prudent under the con- 
ditions then existing. Stark v. Turner 
TohNBON V. Schrepf ...cseeesecoseccesceseeeseecesaceeesseesesstesseesserens 
One having the right-of-way may not on that ac- 
count proceed serenely unconscious of the sur- 
rounding circumstances. He has the right-of-way 
over traffic approaching on his left, but is not 
thereby relieved from the duty of exercising ordi- 
nary care to avoid accidents. Stark v. Turner ........ 
Where the driver of a motor vehicle upon a public 
highway, in attempting to pass another vehicle from 
the rear, operates his vehicle in such a manner as 
to strike the other vehicle in passing, he is ordi- 
narily guilty of negligence when the driver of the 
vehicle being passed is without fault. Johnson v. 
Sehr pf ccs. .ntezcccecees2 asus aaahabeessecaues Facies gus ca towloveno eavsdssaiés 
The speed of a motor vehicle is not a matter of 
expert knowledge and skill exclusively. Any one 
with a knowledge of time and distance, and an op- 
portunity to formulate the basis for an opinion, 
is a competent witness to give an estimate. Kris- 
tufele We Rapp tedeicicccnccsieisacsteterstotecstistens f.20hideaceeciehiaccts 
Where it appears that a witness had no opportunity 
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to formulate a basis for an opinion as to the speed 
of a motor vehicle, it is error to permit him to esti- 
mate such speed. Kristufek v. Rapp ........-.:-cc-cccec--- 
In an action between the operator of an automobile 
and a pedestrian crossing a street between inter- 
sections it is error for the tria] court, when re- 
quested, to refuse to instruct the jury that such a 
pedestrian is required to keep a constant lookout 
for his own safety in al] directions of anticipated 
danger. Kristufek v. Rapp .......-...-2:----ccccecesseseeeeeeeeeeeees 
The rules of the road fixed by statute extend to 
all public highways however created. Becks vw. 
DI CRUSECT . Libis cece etnies tetas 
When a person enters an intersection of two streets 
or highways he is obligated to look for approaching 
ears. If he fails to see a car which is favored over 
him under the rules of the road, he is guilty of 
contributory negligence as a matter of law. If he 
fails to see an automobile not shown to be in a 
favored position, the question of his contributory 
negligence in proceeding to cross the intersection 
is a jury question. Becks v. Schuster -W..0......cccccc00 
Where two motorists approach an intersection at or 
about the same time, the driver approaching from 
the right ordinarily has the right-of-way. But if 
the situation is such as to indicate that to proceed 
to cross would probably result in a collision, then he 
should exercise ordinary care to prevent an ac- 
cident. Becks v. Schuster ......cccccccccccssceeseeccessscseceeeeees 
It is the duty of an automobile driver to keep such 
a lookout ahead that he will see an obstruction or 
a vehicle as soon as it is illuminated by his lights, 
and to have his car under such control, under the 
driving conditions then existing, that he can stop 
it in time to avoid a collision with an object in the 
area lighted by his lights. Mundy v. Davis .............. 
Where the driver of an automobile claiming negli- 
gence against another enters an intersection with- 
out looking where looking would be effective to 
prevent an accident he is guilty of contributory 
negligence as a matter of law. Dale v. Omaha & C. 
Bs bs RY. CO eg ie oe sac te ge 
If the driver of an automobile entering an inter- 
section looks for approaching vehicles but fails to 
see one which is favored over him under the rules 
of the road, he is guilty of contributory negligence 
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sufficient to bar a recovery as a matter of law. 


Dale v. Omaha & C. B. St. Ry. C0. .....ssccececeeeeeeeeeee 
A person traveling a favored street protected by 
a stop sign, of which he has knowledge, may properly 
assume that oncoming traffic will obey it. Dale v. 
Omaha & C. By. St. RY. CO. oocscccccceccccecccceccseceeecseecenteneeeee 
When one sees or could have seen the approach of 
a moving vehicle in close proximity to him, suddenly 
moves from the place of safety into the path of 
such vehicle, and is struck, his own conduct con- 
stitutes contributory negligence more than slight in 
degree and precludes recovery. Dale v. Omaha & 
Co Bi St: RY GOs cisco ucisevtncese eonteentbeent deat eb settee ede rtcectests 
Gd) 0, COTS OM. oss. ccsccsissecesssnnccdhasbencinaued shuaesstesotecueecavecdiess 
The duty of the driver of a vehicle to look for ve- 
hicles approaching on the highway implies the duty 
to see what is in plain sight. Dale v. Omaha & 
Co Be St NYS C08 ss on oe lene A eee! 
The duties and obligations which attend a motorist 
when he approaches a stop sign erected pursuant to 
city ordinance are the same as those which attend 
when he approaches one erected pursuant to statute 
or statutory rules of the road. Dale v. Omaha & 
Ce BE St, RY SCs c.zcsseistictsascltacdice eWieteivi cs hisiestoniossSilese 
Under the laws of lowa, the registration certifi- 
cate of an automobile is prima facie evidence of 
ownership of the automobile. It may be overcome 
by other evidence. Hawkeye Casualty Co. v. Stoker 
Under the laws of Iowa, where an automobile is 
registered in the name of one person and an issu- 
able claim is made that the true ownership is in 
another, the question of ownership is one of fact 
determinable by a jury. Hawkeye Casualty Co. v. 
SOM OP scccacerescientchcecstessesct So ce ete ce ves cea tecetensus teseatecstaeduaeatawus 
The negligence of a person driving an automobile 
may not ordinarily be imputable to his guest, but 
such guest may be responsible for the consequences 
of his own negligence. Kuska v. Nichols Construc- 
CRON GO... desc asst covets cecunctetel leon rate see cabsas ceed doccse 


A guest riding in an automobile is required to use 
care in keeping a lookout commensurate with that 
of an ordinarily prudent person under like circum- 
stances, but is not required to use the same degree 
of care as devolves upon the driver. If the guest 
perceives or should anticipate danger, he should 
warn the driver. Ordinarily, the guest need not 
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watch the road or advise the driver in the manage- 
ment of the car. Kuska v. Nichols Construction Co. 
An invited guest in an automobile driven by another, 
with knowledge of approaching danger, should warn 
the driver of the danger, unless to a reasonably 
careful, cautious, and prudent person it appears 
that the warning would be of no avail or go un- 
heeded, or that the driver observed or should have 
observed the danger. For failure to give such 
warning the guest would be chargeable with con- 


tributory negligence. Kuska v. Nichols Construc- . 


CON: COs a .batese ssh Aiesssseeeen ee dacch Ateecsceede lessened thie: 
An invited guest, with knowledge of approaching 
danger, in the exercise of ordinary care should 
protest to the host if there is time and oppor- 
tunity, unless it reasonably appears that such pro- 
test would go unheeded or would be of no avail. 
For failure so to do the guest may be chargeable 
with contributory negligence. Kuska v. Nichols Con- 
BETUCEION CO. .0...-nesecccecccsscsceeeseeesseecssececcconsennseeecsensceancecsevene 
The statute requiring a driver to operate a motor 
vehicle on a highway at a reasonable rate of speed 
is the basic speed rule. Other provisions following 
in the statute are specific speed restrictions based 
on the existence of the fact situation or situations 
mentioned in the act. Krepcik v. Interstate Transit 
PANES) osiks Secale sss Ss a ca ere ate hictvaibdate ss dendaslona cd 
The definition of “business district” in prior statute 
applies to statute in effect amendatory thereof. 
Krepcik v. Interstate Transit Lines ...0......cccccceccccece- 
In determining whether or not an accident hap- 
pened within a business district, the occupied front- 
age on both sides of the highway for three hundred 
feet or more traveled immediately before the acci- 
dent by the vehicle involved is to be considered. 
Land which is not occupied by buildings in use for 
business is not to be considered. Krepceik v. Inter- 
state Transit Limes .2...2......ccsnceeseseeeeceseccensceseecesersstsecesees 
The restrictions set out in the Motor Vehicle 
Operators’ Act are speed limitations upon the prima 
facie lawful speeds fixed for various districts. 
They place a duty to decrease sneed below those 
prima facie lawful speeds when the conditions de- 
scribed exist. Thev prescribe conditions under which 
the prima facie lawful speeds shall not be lawful. 
Krepeik v. Interstate Transit Linea _o.0. cece 
The “right half of the highway,” as that term is 
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37. 


used in the Motor Vehicle Operators’ Act, means 
the right half of the main traveled portion of the 
highway available for traffic. Krepcik v. Interstate 
PrONStt LNCS cock ccc Ss ees el nag eset ania seen aseestiie 
Under Certificate of Title Act, a chattel mortgage 
on a motor vehicle is void as to creditors of the 
mortgagor unless a notation thereof is made on the 
face of the certificate of title. Alliance Loan & 
Investment Co. v. Morgan 20....cccceccccecsecseesecneseeceeeeeeenseenee 
Statute relating to crossing a bridge. with an over- 
load weight creates a liability absolute in its terms 
when the facts set out therein are shown to have 
happened. Central Neb. Public Power & Irrigation 
Dist. v. Boettcher .......cccccccccceeeeees Sitio ates itr Seong 
A pedestrian has equal rights with the operator 
of a vehicle in the use of public highways. Each 
must use reasonable care for his own safety and 
the safety of others. Heeney v. Churehill -...000.00...... 
A pedestrian has the right to assume that the 
driver of a vehicle approaching from the rear will 
exercise ordinary care in keeping a lookout for 
him and others using the highway. Heeney v. 
WUT CW All Sissi catcsa ahs es asic, abecccceats ence sa aes tad saves cescute dian 
The exceptions to the general rule requiring a 
motorist at night to be able to stop within the area 
lighted by the lights on the automobile should em- 
brace all situations wherein reasonable minds may 
differ on the question of whether or not the operator 
of the automobile exercised due care, caution, and 
prudence. Heeney v. Churchill .2......000cccccccceccccceeeeeeeeee 


The object of bail is to relieve the accused of im- 
prisonment before his trial, to save the county the 
expense incident to his confinement before trial, 
and to insure attendance to answer the charge 
against him and that he will abide the judgment 
of the court. State ex rel. Smith v. Western Surety 
COE Sasa diesSeleeteat titel bals Saies avesinzavlisstasusoavatesslestescedsetsaceteate sade 
If the surety on a bail bond fails to deliver his 
principal into the custody of the proper officer 
of the law or to procure his attendance in court, 
as the bond requires, the liability of the surety for 
the penalty of the bond becomes absolute and the 
bond should be forfeited. State ex rel. Smith v. 
Western Surety Co. ....eccccceccscceccssccseessssssecscceeeeeesesseeeeeseee 
After default in performance of the conditions 


921 


671 


745 


815 


848 


848 


848 


895 


895 


922 


Bridges. 


INDEX [VoL. 154 


of a recognizance, the proper court may remit or 
reduce the penalty thereof according to the cir- 
cumstances of the case and the situation of the 
accused upon such terms and conditions as are 
just and reasonable. State ex rel. Smith v> Western 
SUPCty COs ceo ss hie ose ede lisssted ae haees He eS 
The court in which a judgment has been rendered 
for the penalty of a forfeited bail bond has power 
to remit or reduce the amount of the judgment only 
when it is shown that after the rendition of the 
judgment the accused has been arrested and sur- 
rendered to the proper court for trial of the charge 
against him because of which the bond was furn- 
ished. State ex rel. Smith v. Western Surety Co. .... 


Statute relating to crossing a bridge with an overload 


Brokers. 
1, 


Burglary. 
1. 


weight creates a liability absolute in its terms when 
the facts set out therein are shown to have happened. 
Central Neb. Public Power & Irrigation Dist. v. 
Boettcher: : 222.2 eee ae elie 


To entitle a broker or agent to exact a commission 
for the sale of lands, there must be an agreement 
evidenced by a writing or writings subscribed by 
the agent or broker and the owner wherein is set 
forth the compensation to be allowed. VerMaas 
vy. Culbertson, Roe & Bell, Ine. -.......:.cccsecsceesscessseseeeee 
In the absence of agreement in writing subscribed 
by both parties a commission may not be exacted 
or retained by a broker or agent for the sale of 
land in the absence of voluntary consent or ac- 
quiescence of the owner of the land sold. VerMaas 
uv. Culbertson, Roe & Bell, Ine. .......1.::1:1ccccesseescesseceeseoee 


The essential elements of the offense of possession 
of burglar’s tools are the possession of instruments 
or tools suitable for breaking and entering with 
the intent to use them for a burglarious purpose. 
Wad LAL 1S ae Una) 21 1: ee aes a SS OE 
The material elements of the crime of possession, 
custody, or control of instruments or tools with 
intent to break and enter may be proved by direct 
or circumstantial evidence. Phillips v. State ............ 
In a prosecution for possession of burglar’s tools 
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and implements, the ownership thereof is ordinarily 
immaterial. Phillips v. State .......22....:c-ecccceseeceneeeeeeee 790 
4. In a prosecution for possession of burglar’s tools, 
the possession may be actual or constructive, and 
unless expressly provided by statute, possession 
upon one’s person is not necessary. Two persons 
may have constructive possession, or one may have 
actual possession and the other constructive pos- 
session. Phillips v. State o...eccceecccsceescsceecceeeeseeesenees 790 
5. The possession of burglarious implements or tools 
with a guilty intent may be joint as well as several. 
Where the guilty intent of several is manifested by 
their joint act, it becomes a joint offense. Phillips 
Dis SEALE: reve csestivccsdiesevsasssdndatdeutseasduvcautaecucastssusatnedreseesssdesecseeeees 790 
6. The words “possession, custody or control,’’ as used 
in statute prohibiting possession of burglar’s tools, 
express an alternative of terms, definitions, or 
explanations of the same thing in different words. 
Phillipe v. State .......ccscccescscssseccecsccenscesseasccecccennsesacssesanes 790 


Carriers. . 

1. In determining the issue of public convenience and 
necessity, controlling questions are whether the 
operation will serve a useful purpose responsive to 
a public demand or need; whether this purpose can 
or will be served as well by existing carriers; and 
whether it can be served by applicant in a specified 
manner without endangering or impairing the opera- 
tions of existing carriers contrary to public interest. 

In re Application of Canada o00..........csesccesesecccnsnsesceseeeseee 256 

2. The guaranty of equal protection does not prevent 
the state or a city from adopting the simple ex- 
pedient of prohibiting operations by additional 
carriers. Council Bluffs Transit Co. v. City of 
OMANG ..002-seeeececeeenne dvesaaznstad cstdiqdatsisiecavssandtadae-lantctcdecnsxcsees qW17 

8. Evidence that one interstate carrier is granted the 
right by a city to use certain streets is not a 
sufficient fact to establish the right of another 
interstate carrier, operating under a like interstate 
authority, to use the same streets. Council Bluffs 
Transit Co. v. City of Omaha .0002..2..ccecceceeeeeceneeeee 17 


Charities. 

1. It is a well-accepted rule of construction that a 
legislative act granting powers, privileges, or im- 
munities to corporations must be held to apply only 
to corporations created under the authority of that 
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state over which such state has the power of visita- 
tion and control, unless a contrary intent is plainly 
expressed in the terms of such legislation. In re 
Eistate of Halstead ..00...........ee-ccceeeeeeeeecesereenereneeecanesaeees 
A gift to an exclusively charitable corporation, 
organization, association, or foundation by name, 
without more, is a gift in trust for the objects and 
purposes of the institution and by its terms is a 
donation to charity. In re Estate of Halstead ........ 
A devise or bequest, although in form an outright 
gift, yet when made to an institution whose sole 
reason for existence and whose entire activity is 
charitable, is in purpose and practical effect a 
charitable trust. In such cases, the recipient takes 
not beneficially but as trustee to use the funds in 
furtherance of its charitable objects and purposes. 
In re Estate of Halsted ..i........ceccecceeceecceeseeseseeeeeeeeeee 
The fact that charitable bequests or devises are 
exempt from inheritance taxes does not modify the 
rule that such bequests or devises for charity should 
be construed liberally for the purpose of upholding 
them whenever possible. In re Estate of Halstead... 
Ordinarily a court of equity will not permit a gift, 
devise, or bequest for charitable uses or purposes, 
otherwise valid, to fail for want of a trustee com- 
petent to take charge of it, but will in appropriate 
proceedings appoint a competent trustee to ad- 
minister it. In re Estate of Halstead ............000..0..... 
A gift, devise, or bequest in the nature of a trust 
to a corporation, organization, association, or founda- 
tion in this state for expenditure by it within the 
state for exclusively charitable purposes and uses, 
is exempt from payment of inheritance taxes. In re 
Estate of Halstead .20.....2....cccccccccccessecscenscscensescessssesenescceese 


Chattel Mortgages. 


1. 


Where a mortgagor removes property from another 
state into this state, which has been encumbered 
by a mortgage duly recorded and valid under the 
laws of the former state, such removal does not 
invalidate the recording of such mortgage, nor neces- 
sitate the recording of it again in the county in this 
state to which the mortgagor has removed with the 
property. Somith v. Brooks .......2....ccccccecetececceteseesseeee 
The constructive notice imparted by the recording 
of a chattel mortgage, by the law of comity between 
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the different states, is not confined to the county 
or state where the mortgage was executed and the 
property then was. Smith v. Brooks .........ccccccseeeee 
A chattel mortgage duly executed in the state 
where the chattels were located at the time of its 
execution and recordation creates a lien that is not 
lost when the chattels are moved into this state and 
consigned to a commission company to be sold on the 
public market with the consent of the mortgagee 
conditioned on an agreement that the proceeds of 
the sale will be remitted to the mortgagee to apply 
on the mortgage debt. Smith v. Brooks ....0.......00-+ 
Under Certificate of Title Act, a chattel mortgage 
on a motor vehicle is void as to creditors of the 
mortgagor unless a notation thereof is made on the 
face of the certificate of title. Alliance Loan & 
Investment Co. v. Morgan 


Colleges and Universities. 


1. 


The statute making it the duty of the Board of 
Regents of the University of Nebraska to prescribe 
rules for the admission of indigent patients who 
may be sent to the University Hospital is not a 
delegation of legislative power to an administrative 
agency which is prohibited by the Constitution. 
Board of Regents v. County of Lancaster ................ 
A rule that no indigent patient shall be admitted 
to the University Hospital from any county except 
upon condition that the county shall pay the cost 


_of new and expensive drugs and medicines used 


Commerce. 
1. 


which are not paid for by the patient is not un- 
reasonable or arbitrary. Board of Regents v. County 
of Lancaster 


Property in transit in interstate commerce through 
this state only as an incident to its transfer to some 
other state acquires no situs for taxation and is not 
taxable in this state. Archer-Daniels-Midland Co. 
v. Board of Equalization oo... cecccccccccecessssesceeeessneececese 
Property purchased in transit within this state 
which does not thereafter lose its character as 
property in transit in interstate commerce until it 
reaches its destination outside the state is not tax- 
able under the Grain Broker’s Tax Act. Archer- 
Daniels-Midland Co. v. Board of Equalization 
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Conspiracy. 

1. A conspiracy, like other facts, may be proved by 
direct or circumstantial evidence. One means of 
proof is by showing overt acts or representations 
of the individuals charged with conspiracy. From 
the fact that different persons at different times 
by their acts or representations pursued the same 
object, the jury may, in connection with other facts, 
infer the existence of a conspiracy to effect that 
object. Trebelhorn v. Bartlett .........cecccsccccccecccceceteeneee 113 

2. In an action for damages based upon a conspiracy 
to defraud by wrongful acts or false representations, 
the damages and not the unlawful confederation is 
the gist of the action. If damages are shown to 
have resulted to plaintiff from such acts or repre- 
sentations of defendants or any of them, a judg- 
ment against such defendants may be sustained 
without establishing a conspiracy among them all. 
Trebelhorn v. Bartlett .0......cccccccccceccceeececesceeceneccseecenseenses 113 

3. Where damages are shown to have resulted from 
acts or representations of defendants, the proof of a 
conspiracy is of no consequence except as bearing 
upon rules of evidence or to-bring within the ambit 
of liability someone who may have conspired but 
did not actively participate in the conduct itself. 
Trebelhorn v. Bartlett ......ccccccccccccscccsccscesseccsccecssssesseeese 113 

4. Failure to prove an allegation of conspiracy does 
not affect the plaintiff’s right to recover, there 
being sufficient independent grounds for recovery, 
although it limits those against whom recovery may 
be had to persons actively participating in the con- 
duct complained of, and whose acts, as regards time, 
substance, and result, in fact united to produce the 
injury. Trebelhorn v. Bartlett ....0..0.200.cccccccccceceeseteeeee 113 


Constitutional Law. 

1. The power of the Nebraska State Railway Commis- 
sion to regulate common carriers is derived from 
Article IV, section 20, of the Constitution. Such 
powers are plenary and self-executing in the ab- 
sence of specific legislation on the subject. In re 
Application of Richliteg .........eccecccececcceccessesecceeeseeseeecseeees 108 

2. Where the Legislature enacts specific legislation 
implementing Article IV, section 20, of the Consti- 
tution, the Nebraska State Railway Commission is 
subject to and governed by the provisions of such 
enactment. In re Application of Richling ................ 108 
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12. 


The public school lands of the state are held in 
trust for educational purposes by the terms of the 
Constitution. State ex rel. Ebke v. Board of Educa- 
tional Lands & Funds. 00....2.....cec--cccecceereeeeceeetenetteeeeeneeee 


Two sections of amendatory acts relating to leasing 
of educational lands are violative of the duties and 
functions of a fiduciary trustee and, as such, con- 
travene the Constitution of Nebraska. State ex rel. 
Ebke v. Board of Educational Lands & Funds ........ 


The statute making it the duty of the Board of 
Regents of the University of Nebraska to prescribe 
rules for the admission of indigent patients who may 
be sent to the University Hospital is not a delegation 
of legislative power to an administrative agency 
which is prohibited by the Constitution. Board of 
Regents v. County of Lancaster ...00.........ccccceecceeeceeeeeee 
A rule that no indigent patient shall be admitted 
to the University Hospital from any county except 
upon condition that the county shall pay the cost 
of new and expensive drugs and medicines used 
which are not paid for by the patient is not un- 
reasonable or arbitrary. Board of Regents v. County 
OF LONCOALCT sencseccnsnessSecceetescecescsnsecseietecassuendsith Mndgeten sa ctbarbacee 
A constitutional right may be forfeited in criminal 
as well as civil cases by the failure to make timely 
assertion of the right before a tribunal having jur- 
isdiction to determine it. Truman v. Hann ............ 
To meet constitutional requirements, a city ordinance 
must meet the tests required of statutory enact- 
ments. Arrigo v. City of Lincoln oo... cececcceeeeeeeecee 
To establish arbitrary discrimination inimical to 
constitutional equality, there must be more than 
an intentional and repeated failure to enforce legis- 
lation against others. Arrigo v. City of Lincoln .... 
The Governor is vested with the supreme executive 
power. State ex rel. Beck v. Young -0.0...eccceccceccseseceee 
The Governor’s power to remove an officer or em- 
ployee of the executive branch of the government, 
appointed by him, is an executive function, limited 
only by the Constitution. State ex rel. Beck v. 
Young 


The power of the Governor to remove a member of 
the Nebraska Liquor Control Commission is de- 
rived from the Constitution. The authority granted 
by statute is declaratory of the power granted 
by the Constitution and its provisions do not operate 
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as a limitation upon the supreme executive power. 
State ex rel. Beck v. YOung. ............::sscsececsseceeeeeeeeeeneetees 
The power of the Governor to remove an officer of 
the executive branch of the government, appointed 
by him for a definite term, requires a sufficient 
specification of charges, notice, hearing, and ade- 
quate competent evidence to sustain the order made. 
The proceedings and order are subject to review by 
the courts to assure compliance with the Constitution. 
State ex rel. Beck v. Young .0.....cscccccscccnceseccsscessceneeeeeees 
The violation of a statutory prohibition affords an 
adequate basis for a charge upon which an order of 
removal by the Governor can be based. State ex. 
Tel. Beck Vi YOUNG ....ccccccceecccccccesecesceenscscceenseeceeseescseseeeesses 
The power of the Governor to remove an officer of 
the executive department, appointed by him for a 
definite term, is derived from the Constitution and 
is self-executing. State ex rel. Beck v. Young ........ 
The acceptance of insurance commissions by a mem- 
ber of the liquor control commission on policies of 
insurance issued to persons subject to the regulation 
and control of the liquor control commission in vio- 
lation of statute constitutes malfeasance in office 
within the meaning of the Constitution. State ex 
rel, Beck V. YOUNG ......ccccccccssssescesesseeseeceeeesceeecessesecesseee 
The receipt of insurance commissions by a member 
of the liquor control commission involves a question 
of public morals in the administration of govern- 
ment of which the Governor could take cognizance 
in the performance of his constitutional duties. State 
ex rel, Beck v. YOwng oii.....2220..ccccccessecceeeccccssscsecsccesenseecs 
The right of an owner to dispose of property is 
substantial and valuable. It is incident to and in- 
heres in the constitutional right to acquire and own 
title to every species of property recognized by 
law. It may not be impaired or defeated by legis- 
lation after the right is vested. Todd v. Board of 
Educational Lands and Funds o.....1..0..scccccccecseeceeeecceeee 
Two sections of amendatory act relating to leasing 
of school lands violate the Constitution and are 
invalid. Todd v. Board of Educational Lands and 
POUNDS © chez dicate Bt Oa Det RE NOS og i i es 
The provision of a city ordinance for shutting off 
water furnished by the city to the premises of the 
consumer failing to pay sewer service charges is 
not unconstitutional as depriving persons of prop- 
erty without due process of law where both water 
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21, 


22. 


23. 


24. 


and sewer services are interlocked. Michelson v. 
City of Grand [sland -20.........cccccccceeeeeceeceeeeteecceeteeeeeeeeeenees 
A regulation promulgated by municipal ordinance 
which provides that the water supply be shut off 
to residents delinquent in the payment of sewer 
charges is valid and not an unreasonable or arbi- 
trary regulation. Michelson v. City of Grand Island 
Classifications for legislative-purposes, to be valid, 
must rest on some substantial difference of situa- 
tion or circumstances that naturally suggest the 
justice or expediency of diverse legislation with re- 
spect to the objects classified. Council Bluffs 
Transit Co. v. City of Om@ha -220.....eccecceccescetseeeeeeeeeeees 
A police regulation not operating unreasonably 
beyond the occasion of its enactment is not in- 
valid simply because it may affect incidentally the 
exercise of some right guaranteed by the Constitu- 
tion. Council Bluffs Transit Co. v. City of Omaha .... 
The guaranty of equal protection does not prevent 
the state or a city from adopting the simple ex- 
pedient of prohibiting operations by additional car- 
riers. Council Bluffs Transit Co. v. City of Omaha 


Continuances. 


1. 


An application for a continuance is addressed to the 
sound discretion of the trial court and its ruling 
thereon will not be held erroneous unless an abuse 
of discretion is disclosed. Sundahl v. State ....0..0........ 
It is no abuse of discretion for the trial court to 
refuse a continuance unless it clearly appears that 
prejudice resulted. Sundahl v. State 0... 


Contracts. 


1. 


Agreements made that are in violation of the orders 
and regulations of the Price Administrator in force 
at the time, which orders and regulations have been 
promulgated under the Emergency Price Control Act 
of 1942, are illegal and unenforcible. Bohy v. 
Abbot. chit Sees Se cab di Stocco ctinetean bees 
An indivisible contract cannot be rescinded in part 
and a part remain executed. If rescinded at all, it 
must be the entire contract, and the parties thereto 
placed in the situation they were at the time it was 
made as nearly as the circumstances will permit. 
Tames V. Hogan «0.0.02... ...cceccecsecececeenecveseseseseceeesacseseseseeeesees 
Where parties have clearly indicated by provision 
in a contract that the contract shall be void if it 
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Corporations. 


1. 


Costs. 


Counties. 
AF 
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is not performed within a prescribed time the courts 
will enforce the provision. Einot, Inc. v. Einot Sales 
CO Ties ccs Pie eee ea den chs sds een ee 
Where a party to a contract, with full knowledge 
of the facts and with knowledge of a breach by 
the other party, receives money in the performance 
of the contract the breach will be deemed to have 
been waived. LFinot, Inc. v. Einot Sales Co., Ine. .... 
The assertion of the rescission of a contract is 
nullified by the subsequent acceptance of benefits 
growing out of the contract claimed to have been 
rescinded. Einot, Inc. v. Einot Sales Co., Ine. ........ 
The acceptance of the benefits of a contract after 
breach whether before or after action is commenced 
to enforce a forfeiture waives the forfeiture. Hinot, 
Inc. v. Einot Sales Co., Ie. c.ecccccsssccccsesccssceceeceecteneseeee 


The actual value of corporate stock which has no 
market value, that is, where it is all common stock, 
closely held and not listed or actively traded in on 
any stock exchange, is ordinarily determinable from 
the then net worth of the corporation divided by the 
number of bona fide shares issued and outstanding. 
Trebelhorn v. Bartlett .......ecccecccccescecceccceesscsecsessssseesees 
For the purpose of deciding net worth, evidence 
of the many related factors and elements, such as 
assets, liabilities, and all other matters pertinent 
to the value of the particular corporation involved, 
may be admitted and considered. Trebelhorn v. 
Br tlete,, coc cscthatetbavdeceess teas: vated colaludetica cancel Oaveaseies 
An action to enforce corporate rights or to redress 
injuries to a corporation cannot be maintained by a 
stockholder in his own name. Such a suit must be 
brought by the corporation or bv a stockholder on 
behalf of the corporation. Ruplinger v. Ruplinger 


An offer to confess judgment after suit commenced in 
district court to be effective to defeat subsequent 
costs must comply with the requirements of the 
statute relating thereto. James v. Hogan 


A mandatory duty is imposed upon a county board to 
set off and deduct from any account or claim pre- 
sented to it for allowance the amount of delinquent 
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Courts. 


personal taxes assessed against the person, firm, or 
corporation in whose favor such account or claim 
has been presented and allowed. State ex rel. 
Bates Vi. MOT GO 22. .0cccccccecsccceseceeccenecesncecesscnceceeeessnenscevecsace 
A county in this state has only such powers as 
are expressly conferred upon it by statute and such 
as are incidentally indispensable to carry into effect 
those expressly granted it. State ex rel. Johnson 
VU. County Of GO ge oo.ceeccecccsccececescceeeceneceeeceseseeccessecessseceeeseee 
A grant of power to a county is strictly construed 
and any reasonable doubt of the existence of the 
power is resolved against the county. State ex rel. 
Johnson v. County Of Gage ...cccceccccsccecececceccerssccssescseceeees 
The powers of a county board in regard to the 
maintenance and repair of county roads and rural 
mail and star route roads are commensurate with 
the duty imposed, and the performance thereof in 
any reasonable manner by the county may not be 
interfered with or defeated. State ex rel. Johnson 
VD. County Of Gg oo..cccccccccccccseresesccncsrececsevsareseesseseseesenceee 
A county in this state is not a municipal corpo- 
ration but is a quasi corporation, governmental in 
character, charged with objects of necessary local 
administration and in that capacity acts as an agent 
of the state. State ex rel. Johnson v. County of Gage 
A county does not possess the double governmental 
and private character that cities do. State ea rel. 
Johnson v. County Of Gage .....ccccecccccececssesessessssesceeceeesees 
The county board has exclusive original jurisdiction 
in the examination and allowance of claims against 
the county arising ex contractu. Strawn v. County 
Of SANDY erie sens vinc hassles tend acto isee dcth ie dats acasecloutactv ds use oevixee 
The jurisdiction of the district court as to claims 
against a county arising on contract is appellate 
only. Strawn v. County of Sarpy 0... ccccccccccceeseseseees 
A judgment of the district court entered in an 
original action in that court as to claims against 
a county for legal services rendered the county is 
void for want of jurisdiction. Strawn v. County of 
SOT DY seksi ited hein eee pi epee te Bt Dae 


Under both the Constitution and statute, the county 
court has exclusive original jurisdiction of all 
matters relating to the settlement of the estates 
of deceased persons. In re Estate of Bergren ........ 
The county court in the settlement of an estate 


931 


822 


822 


822 


822 


822 


844 


844 


844 


289 


932 


INDEX [Vou. 154 


has jurisdiction to determine the heirs of the 
decedent. In so doing, the court does not determine 
the title to real estate, although the determination 
may incidentally involve a question of title. In re 
Estate Of Bergren .22......scceencccscesceeeescceceeecseceessenenseseaneese 
Courts of general jurisdiction have inherent power 
to do all things necessary for the proper administra- 
tion of justice and equity within the scope of their 
jurisdiction. Bize v. Bitz oo... seeceeecscccceececceeceeteneeneereneneee 
Harrington Vv. Griese ........ccecscceessceenceescseseeecersennesseneaeee 
The Legislature has determined the public policy 
as to the penalty for murder in the first degree. 
It is the duty of the courts to enforce the law. 
Sundahl v, State  oo.ccceeeccceccccecccseccecceceesceeesseseneessnesseceete 
The jurisdiction of the district court as to claims 
against a county arising on contract is appellate 
only. Strawn v. County of SQrpy  -......c.cccccccccceccceseeee 


Criminal Law. 


1. 


Evidence of good character of the defendant in 
a criminal case should be considered by the jury 
not by itself but in connection with all the evidence 
in the case. Fisher v. State .........cccscccceccceeceeeccecveseeees 
It is proper to include in an instruction a statement 
that when, after giving evidence of good character 
due weight, the proof still shows the accused to 
be guilty beyond a reasonable doubt, such evidence 
of good character is unavailing. Fisher v. State .... 
If the person committing a criminal act has capa- 
city to know what he is doing and to understand 
that his act is wrong, he is sane in law even though 
his mental faculties are disordered or deranged. 
Fisher a: State wesc nd train lalla ee an Ske 
Admission of defendant of facts tending to estab- 
lish a criminal charge against him is generally con- 
sidered direct and not circumstantial evidence. 
Pigher v. State ......ccccee-sssessscsssrsscsssesessnessesecsssecssncccuseeeees 
Absence of any direct, incriminatory evidence is 
ordinarily made the test of the obligation of the 
trial court to instruct as to the probative value and 
manner of considering circumstantial evidence in 
a criminal case. If there is direct incriminatory 
evidence of the principal facts essential to guilt, 
the failure to instruct in this regard is not error. 
Fisher V. State 2... .sescccsecccsssecessscssnsssscscessecsersonseecesseeeee 
The credibility of witnesses and the weight of their 
testimony are for the jury to determine in a crim- 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


inal case, and the conclusion of the jury cannot 
be disturbed unless it is clearly wrong. Fisher v. 
ERE cescecectacccsldcccsscecuiercseeStz ice sav desudeaeness cveeecde teense 
Extrajudicial admissions or a voluntary confession 
is insufficient to prove that a crime has been com- 
mitted, but either or both are competent evidence 
of the fact and may, with corroborative evidence 
or circumstances, establish the corpus delicti and 
guilty participation of the defendant. Fisher v. 
DStAbN- Sihedcseie dates Madi Siem Nisbedeve eae 
Evidence that accused has committed another crime 
independent of, and unconnected with, the one on 
trial, is inadmissible. It is not competent to prove 
one crime by proving another. Turpit v. State ........ 
Evidence of other similar acts or offenses com- 
mitted at or about the time involved is admissible 
to be considered solely for such purposes where 
intent is or becomes material and such acts or of- 
fenses tend to establish the absence, or to rebut 
a defensive inference or claim, of mistake, acci- 
dent, or inadvertence. Turpit v. State 00.0... 
Evidence to rebut or disprove statements as to 
material facts made on direct examination by the 
defendant may be offered and received in evidence. 
DUr prt: Vs State sosscleldcceseikcacessictaibiascccetcstiesived te ha estecatene 
An information need not negative exceptions of a 
statute which are not descriptive of the offense. 
JOCOG Vi. State: nica aioe Aad aes eee 
Statutes of limitation, as applied to criminal pro- 
cedure, need not be specially pleaded and may be 
raised under a plea of not guilty. Jacoxw v. State .... 
The applicable statutes of limitation should be 


liberally construed in favor of defendant in a- 


criminal case. Jacox V. State .....c.cceceseseseeccevccesessecsecene 
A verdict of” guilty in a criminal case that is con- 
trary to the evidence will not be sustained. Jacox 
Ws NSEMLE: 8 stisdcc ds Si se ah eh ces ielee da dac then tac deed a oe the ibe 
In the trial of a criminal action, where counsel for 
defendant proceed with the trial, without objection 
and without request for a mistrial, they will not 
be heard to complain for the first time, on motion 
for a new trial, of applause by spectators. Sundahl 
Ds OEE: ko oie d oe Aamir lie ia oo ten rad me ieee 
Where voluntary intoxication is interposed as a de- 
fense in a criminal case involving deliberation, 
premeditation, and the formation of intent, the court 
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may instruct on the effect of intoxication on the 
ability to form an intent. Tvurz v. State ......0000 
Where the trial court on its own motion instructs 
the jury as to the defense in a criminal case, it is 
not required to repeat in another form any such 
instruction or instructions at the request of the de- 
fendant. Turz v. State o.cccceccccccecccccceccceccecceesesscssceecereanees 
Where purported statements of a defendant in a 
criminal case are testified to by witnesses that are 
not material proof of the crime charged, it is not 
error to refuse to give an instruction that such 
evidence should be received with caution because 
of unintentional alteration of words or expressions 
by the witness. Tvrz v. State ......eeccceccccecceseceeeeeeseeeee 
In a criminal case no presumption flows from 
the use of a deadly weapon where proof of guilt 
including the element of malice is dependent upon 
the evidence given by eyewitnesses. Tvurz v. State 
A distinction exists between an offense and the 
unlawful act out of which it arises. The rule that 
a person cannot be twice put in jeopardy for the 
same offense has no application where two separate 
and distinct crimes are committed by one and the 
same act. Jeppesen v. State ......ccccccceccecccssseccesecseeaeeees 
To justify a conviction on circumstantial evidence, 
it is necessary that the facts and circumstances 
essential to the conclusion sought must be consistent 
with each other and with the hypothesis sought 
to be established thereby and inconsistent with any 
reasonable hypothesis of innocence. Jeppesen v. 
DUGEEs s.cisetecccsl aie ahs ceds chs, Sssz ceed bdeozev tae ea oes aatiealenets 
In a case depending on circumstantial evidence, any 
fact or circumstance reasonably susceptible of two 
interpretations must be resolved most favorably to 
the accused. Jeppesen v. State .p....eccccscsscccessesceceeeees 
A plea of abatement for variance is unavailing 
where the information which charges an offense 
is based upon the same transaction for which de- 
fendant had a preliminary hearing upon a com- 
plaint substantially charging the same offense as 
in the information. Phillips v. State 2... 
The same rule as to the information, conduct of 
the case, and punishment, applicable to a principal 
in fact now governs his aider, abettor, or procurer. 
No additional facts need to be alleged in an in- 
formation against the latter than are required 
against his principal. Phillips v. State ...... cE bay 
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26. 


27, 


28. 


29. 


30. 


31. 


Damages. 
1. 


The test by which to determine the sufficiency of 
circumstantia] evidence in a criminal prosecution 
is whether the facts and circumstances tending to 
connect accused with the crime charged are of such 
conclusive nature as to exclude every reasonable 
hypothesis except that of his guilt. Phillips v. State 
It is the province of the jury to determine the 
sufficiency of circumstantial evidence. If the facts 
proved cannot be accounted for upon any rational 
theory which does not include the guilt of the ac- 
cused, the proof cannot, as a matter of law, be said 
to have failed. Phillips v. State -0..........ccccecescceceseeeeeees 
In a criminal case, the Supreme Court will not 
interfere with a verdict of guilty based upon the 
evidence, unless it is so lacking in probative force 
that, as a matter of law, it is insufficient to support 
a finding of guilt beyond a reasonable doubt. Phillips 
Wes SUOLG: fens had ceca dette teseed canada dbstiatasetatlcare aboutus thoence 25 
When complaint is made of the refusal to give an 
instruction, the burden is upon the party com- 
plaining to show not only that he was probably 
prejudiced by such refusal, but also that the en- 
tire instruction was correct as a proposition of law 
and applicable to the facts in evidence in the case. 
Phatitpa: 0.. State: oocccd.csecsc bec scedincstisvsces ensestadecevsisvteestesentes 
Under the code of criminal procedure, the law 
does not distinguish between principals in the 
first and second degrees, and whoever aids, abets, 
or procures another to commit any offense may be 
prosecuted and punished as if he were the principal 
Offender. Phillips v. State ....ccccccccececcssseeseccecseeneecesees 
The word “or”? when used not to connect two dis- 
tinct facts of different natures, but to characterize 
and include two or more phases of the same fact, 
attended with the same result, states but a single 
ground, and not the alternative. Phillips v. State .... 
The words “possession, custody or control,” as used 
in statute prohibiting possession of burglar’s tools, 
express an alternative of terms, definitions, or ex- 
planations of the same thing in different words. 
Phillips v, State 22. ..ceccecceccccceccsssccoeecssecccesencensesssercneavacesene 


The measure of damages recoverable by one who has 
been induced to sell corporate stock by fraud of the 
purchaser is the difference between the consideration 
received by the seller and the actual value of such 
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stock at the time of the transaction, if the latter 
exceeds the former. Trebelhorn v. Bartlett ............ 
The remedies of rescission and damages are incon- 
sistent; the former proceeding upon disaffirmance, 
and the latter upon affirmance of the contract. 
TOMES V. HOGAN... ceeceeececcenseseecnececeneeentesssesencsanenseneteraeeees 
In an action for damages, where the law furnishes 
no legal rule for measuring them, the amount to 
be awarded rests largely in the sound discretion 
of the jury. The courts are reluctant to inter- 
fere with a verdict so rendered. Johnson v. Schrepf 
A verdict may be set aside as excessive only where 
it is so clearly exorbitant as to indicate that it was 
the result of passion, prejudice, or mistake, or it is 
clear that the jury disregarded the evidence or 
controlling rules of law. Johnson v. Schrepf ........ 
A court will not ordinarily hold a verdict to be 
excessive when the amount fixed by the jury is 
sustainable by factors of pain, suffering, mutilation, 
disability, wage losses, medical costs, or other 
pecuniary losses, including those resulting from 
existing economic conditions such as the low pur- 
chasing power of money. Johnson v. Schrepf ........ 
Where a substantial amount of water from another 
source or sources has been added to the water for 
which defendant is liable and the combined waters 
have caused the damage, it is incumbent upon the 
plaintiff to establish either that his damages would 
have occurred from the waters for which defendant 
is liable, or to establish the amount of his damage 
that had been caused by the waters for which de- 
fendant is liable. McGill v. Card-Adams Co. ........ 
Where the pleadings and evidence sufficiently raise 
the issue in a personal injury case concerning dam- 
ages for loss of time or earnings, the trial court 
should properly instruct the jury concerning the 
same. Nelson v. Wiepen .n...ccccecccccceeccescesscsseceeccereceneess 
Where the issue is duly raised, the trial court may 
and should advise the jury that it may award 
damages for impaired earning capacity by an in- 
struction in proper form and clearly stating appli- 
cable rules. Nelson v. Wiemen ........2..ccccssccscssseeccsceseeee 
Measure of damage for breach by the landlord of 
a covenant to make repairs to leased premises 
generally and for a particular use is set forth. 
Master Laboratories, Inc. v. Chesnut 2.....c.-ccccccce0--.- 
The measure of damages for breach of express 
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Deeds. 


warranty of quality or condition is the difference 
between the value of the property at time of sale 
and the value it would have had if as warranted. 
Long V. Carpenter ....cececccccsecceccesceencneceeeccessenenserseseeeeees 
All damages in contemplation of the parties to the 
contract or which directly and naturally result from 
a breach of warranty accrue in favor of the party 
injured by such breach. Long v. Carpenter ............ 
Special damages may also be recovered in an action 
for breach of warranty if they are such as may 
fairly be supposed to have entered into contempla- 
tion of the parties when they made the contract. 
Long V. Carpenter ...ccccccecccccsesccnseecenencccecsnnceececsceeenseeceesases 


The possession of a deed by the grantee, in the 
absence of opposing circumstances, is prima facie 
evidence of delivery, and the burden of proof is on 
him who disputes this presumption. Cerveny v. 
COTUONY. cov scisasecGuhe oa sacdesuiw tse sebeagae hestaads seek vaaude Fonssabationeateeest 
A deed, delivered to grantee in grantor’s lifetime, 


937 


862 


862 


is operative, though enjoyment of estate conveyed - 


is postponed until grantor’s death, as present estate 
or interest is transferred by such delivery. Cerveny 
Wi COP VONY: inc ccies ceoskacs vbadisvaicedeveaacabeeckssabdsetsbeacbaacdteaciatensisescel 
In suit to set aside deed to defendant for want of 
delivery plaintiffs have the burden of proving non- 
delivery of deed and producing evidence to overcome 
presumption of delivery due to defendant’s posses- 
sion of deed. Cerveny v. Cerveny  occccccccccecccccseceseee 
The presumption of delivery of a deed is not con- 
clusive but it raises a strong implication which 
can only be overcome by clear and satisfactory proof, 
Cerveny V. Cerve ny ....cccccccccccsccccceececeessessesseeneesnceseseetsasece 
The Supreme Court has consistently held that de- 
livery is largely a question of intent to be deter- 
mined from the facts and circumstances of the given 
case. Cerveny V. Cerveny o...c.ccccccccccscseccensescecceseceseesees 
No particular act or form of words is necessary to 
constitute a delivery of a deed. Anything done by 
the grantor from which it is apparent that a de- 
livery was intended, either by words or acts, or 
both combined, is sufficient. Cerveny v. Cerveny .... 


Descent and Distribution. 


1. 


Under both the Constitution and statute, the county 
court has exclusive original jurisdiction of all matters 
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Divorce. 


1. 
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relating to the settlement of the estates of deceased 
persons. In re Estate of Bergren -.........ccecsccsccesseesens 
The county court in the settlement of an estate 
has jurisdiction to determine the heirs of decedent. 
In so doing, the court does not determine the title 
to real estate, although the determination may in- 
cidentally involve a question of title. In re Estate 
OF BOT QFN: + sascnscaicss sv cbeneceteolueuadesteesettsydes jeiataleceeinaccsaveess 
A surviving husband or wife may file in the county 
court, within one year after the issuance of letters 
testamentary,.a refusal in writing to accept real 
estate devised or other provisions made in the will 
and his or-her intention to take by inheritance, 
descent, and distribution as by law provided. In re 
Eistate of Ber green .......cccsccccccccecccsesccsssecssssssceecececenccserensece 
A person asserting that at the time a surviving 
spouse executed and filed an election to take under 
the statute of descent and distribution the spouse 
was subject to undue influence must establish by 
a preponderance of the evidence (1) that the spouse, 
at the time of executing such instrument, was sub- 
ject to undue influence; (2) that the opportunity 
to exercise it existed; (3) that there was a dispo- 
sition to exercise it; and (4) that the result ap- 
pears to be the effect of such influence. In re 
Estate Of Berggren .....cececececccecccsseseccssecccssessseecssetevescsesceees 
Where it is sought to invalidate and set aside an elec- 
tion to take under the statute of descent and dis- 


tribution and renounce the provisions of a will for - 


the want of mental capacity of the surviving spouse 
to execute the instrument, the burden of proof is on 
the one who alleges the mental incapacity. In re 
Estate of Berggren o......ecceccccsecccescsssseseccssecesscescessnsnsesceeesees 
In order to invalidate an election of a surviving 
spouse to take under the statute of descent and 
distribution on the ground of mental incapacity it 
is necessary to show such a degree of mental weak- 
ness as renders the person executing the instrument 
incapable of understanding and protecting such rights 
In re Estate of Bergren 


In order to maintain an action to set aside a decree 
of divorce the court must have jurisdiction of the 
parties and of the subject matter to the same extent 
as when the original judgment was entered. Havl- 
man v. Bowman 
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11. 


A petition to annul a marriage shall be filed, and 
proceedings shall be had thereon, as in the case 
of a petition for divorce. Upon due proof thereof 
it shall be declared void by a decree of nullity. 
Nelson V. ROvinson 0....--.ccccccceccenceccrececsccecsencecseceecenesseeesnase 
Where the evidence on material questions of fact in 
a divorce suit is in irreconcilable conflict, the Su- 
preme Court will, in determining the weight of the 
evidence, consider the fact that the trial court ob- 
served the witnesses and their manner of testifying, 
and must have accepted one version of the facts 
rather than the opposite. Hodges v. Hodges ............ 
Lichtenberg v. Lichtenberg  ........cccccccsssseeseesssecssseseessssace 
In an action for divorce if the evidence is prin- 
cipally oral and is in irreconcilable conflict, and the 
determination of the issues depends upon the re- 
liability of the respective witnesses, the conclusion 
of the trial. court as to such reliability will be 
carefully regarded by the Supreme Court on review. 
Hodges v. Hodges .....ccc..ccccccccscssscececensesseescecseteccccecserseneecene 
It is impossible to lay down any general rule as to 
the degree of corroboration required in a divorce 
action, as each case must be decided on its own facts 
and circumstances. Hodges v. Hodges ..0........cceccccss0-0- 
Where condonation or repetition of the wrong con- 
doned is relied upon it should be pleaded, but the 
absence of a plea of condonation does not prevent 
the court from considering that question. Hodges 
Vis"FLOA QOS: deicesict: nse 8a elie a coctieatus eased edad ot teak iain 
Condonation is forgiveness for the past upon con- 
dition that the wrongs shall not be repeated. It 
is dependent upon future good conduct. The repe- 
tition of the offense revives the wrong condoned. 
Hodges Vv. Hodges oo.cceccccccscsecsccssssssesesesesesceecsscsecsssecssscees 
Condonation of extreme cruelty may be avoided by 
abusive language and the use of opprobrious epithets. 
lodges Vv, Hodges i... cecceccccseccsccscesesesesssecsetessesesesecsesecses 
Conduct of a husband towards his wife which would 
not alone support a decree of divorce on the ground 
of extreme cruelty may, nevertheless, be sufficient 
to avoid a condonation extended to the husband by 
the wife for such cruelty. Hodges v. Hodges ............ 
One party to the marriage may condone the cruelty 
of the other but one claiming condonation must 


_establish it by clear and satisfactory proof. Hodges 


Ws, HODMOS: 3.22 ai 8 Nite soade a tnicoi unin Deb heist Beg 
In a divorce case where the custody of minor 
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children is involved the custody of the child is to 
be determined by the best interests of the child, 
with due regard for the superior rights of fit, proper, 
and suitable parents. Hodges v. Hodges ................---- 
McNamee v. McNQme ee o....--:.ccccccseeeereceesecsnececseeecssseeeeseee 
Lichtenberg v. Lichtenberg ..........sc-c-ceecscsesesseeeeeeeeeeee 
In awarding the custody of minor children, the 
court looks to the best interests of such children, 
and those of tender age are usually awarded to the 
mother. Other considerations being equal, it is 
usual to award the custody of children to the inno- 
cent spouse. Hodges v. Hodges ...........2--.-cseceeeeeeee 
Custody of minor children awarded their mother 
in a divorce action will not be disturbed unless it 
is shown that the mother is an unfit person to have 
their custody, or that their best interests require 
such action. Hodges v. Hodges ...............:.:c--cceceeeeeeee 
An appeal from a decree rendered in a divorce 
action is triable de novo on the record made in the 
district court. McNamee v. McNamee ..........0......0000 
The state is constructively a party to a divorce 
action, and thildren involved in such action are 
wards of the court. McNamee v. McNamee ............ 
Rule in determining question of alimony stated. 
McNamee ¥v. McNamee ....0.....scccccccccenecceneensesneeeteseneneeceees 
Waugh V. Waugh .....ccccceeccccencecceeeceececncececeseescesseetecssscesece 
After a decree of divorce has been granted if the 
circumstances of the parties shall change or if it 
shall be to the best interests of their children the 
court may on its own motion revise or alter the 
decree so far as it concerns the care, custody, and 
maintenance of the children, or any of them. Mce- 
Namee Vv. MeN @mee  o...2..22.-:cc-cccccccccecsceeeeeeeesenseensecescesese 
A divorce may not be decreed on the uncorroborated 
declarations of a party seeking a divorce. Kuta v. 
FUG sco cane nee eet chicks noes 
The care, custody, and control of a child of tender 
years is almost uniformly awarded to the mother 
if she is a fit and suitable person to have its 
custody. Lichtenberg v. Lichtenberg 0.0... 
In a divorce suit where the court has jurisdiction 
of the parties, it has power to adjust all their 
respective property interests. Waugh v. Waugh .... 
Upon the granting of an absolute divorce the trial 
court has a legal right to assign the property, both 
real and personal, acquired during the marriage by 
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24. 
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Drains. 


1. 


the joint efforts of the parties, between the parties 
as the equities require. Waugh v. Waugh. ..............- 
A father usually continues to be liable for the 
support of his minor children to the same extent 
after the divorce as before. Provisions in a di- 
voree decree for their suitable maintenance and 
support are entirely distinct from the allowance of 
alimony to the wife or division of property be- 
tween the parties. Waugh v. Waugh ......2....::c0:000 
The decree of a district court in a divorce action, 
insofar as a minor child is concerned, is subject to 
modification at any time in the light of changing 
eircumstances. Bize Vv. Bize o...-cecccccccccccesseeensecceeneccneee 
The district court has a continuing power to re- 
view and revise the provisions of a decree for child 
support at its subsequent terms on petition of either 
of the parties. Bize v. Baze o...ceceecceccccseeneccceesenseeeneetseees 
An application to modify the terms of a decree of 
divorce is not an independent proceeding. It is 
not the commencement of an action. It is a pro- 
ceeding supplementary or auxiliary to an action in 
which certain matters theretofore determined are by 
the terms of the statute subject to modification. 
Biz) Vi BARE cso cS se estes a nlse hd ances oea os nn cosas cea 
Jurisdiction of the court in matters relating to 
divorce and alimony is given by the statute. Every 
power exercised by the court with reference thereto 
must look for its source in the statute or it does not 
exist. Harrington Vv. Grieser o0.....ceccccsccccseccesereesseees 


It is the duty of those who build structures across 
natural drainways to provide for the natural passage 
through such obstruction of all waters which may be 
reasonably anticipated to drain there. This is a 
continuing duty. McGill v, Card-Adams Co. ............ 
An owner of land may, without liability in damages, 
drain the same in the general course of natural 
drainage by constructing and maintaining in a 
reasonable and proper manner, and wholly on his 
own land, an open ditch or tile drain, discharging a 
reasonable quantity of water therefrom into a na- 
tural watercourse upon his own land or into a 
natural drainway thereon, whereby such water may 
be carried into some natural watercourse. McGill v. 
Card-Adams Co, «....ssccccccccesscscesesecesecrestsseseessessesecsceseaeeeeees 
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Easements. 
One who purchases land burdened with an open and 
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visible easement is ordinarily charged with notice 
that he is purchasing a servient estate. Magnuson 
DW. CODUTNE section ay ele Ree et 


Eminent Domain. 


1. 


Equity. 


The measure of damages for land taken for public 
use is the fair and reasonable market value of the 
land actually appropriated and the difference in the 
fair and reasonable market value of the remainder 
of the land before and after the taking. Crawford 
v. Central Neb. Public Power & Irrigation Dist. .... 
Special benefits may go to reduce the damages to 
what remains of the land, but cannot be set off 
against the value of the part taken. Crawford v. 
Central Neb. Public Power & Irrigation Dist. ............ 
The most satisfactory distinction between general 
and special benefits is that general benefits are 
those which arise from the fulfillment of the pub- 
lic object which justified the taking, and special 
benefits are those which arise from the peculiar 
relation of the land in question to the public im- 
provement. Crawford v. Central Neb. Public Power 
& Trrigdtion Dist. oo. ccececccecccceeeccesesescecseseeecseeeesesseenes 
In eminent domain proceedings, everything which 
affects the market value is to be taken into con- 
sideration. The burden of additional fencing, and 
like matters, are to be included, not by being added 
together item by item, but to the extent that, taken 
as a whole, they detract from the market value of 
the property. Crawford v. Central Neb. Public 


Where the circumstances call for equitable relief, 
a decree may, upon petition in equity, be set aside 
by a court of equity having jurisdiction of the parties 
and of the subject matter of the suit, after expiration 
of the term at which it was rendered. Haulman v. 
Bowen: <2: o eee oe ice Nel te aN Ain SP ea 
In order to maintain an action to set aside a decree 
of divorce the court must have jurisdiction of the 
parties and of the subject matter to the same ex- 
tent as when the original judgment was entered. 
Haulrnan 0. Bowman oo....cccccccccccecceeecceeessesscnecsenececscecseesees 
A court of equitv will not permit a gift, devise, or 
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Evidence. 


1. 


bequest for charitable uses or purposes, otherwise 
valid, to fail for want of a trustee competent to take 
charge of it, but will in appropriate proceedings 
appoint a competent trustee to administer it. In re 
Eistate of Halstead 0o....c.ccececcceccccceceeseeeceetentserenenesasneeeese 
In an action for declaratory judgment the entry 
of such judgment is one of practice and procedure 
rather than one of jurisdiction. The action is a 
special proceeding and is equitable in its nature, 
but it is not an exercise of general equity jurisdiction 
in which the court may grant consequential relief 
on a general prayer or upon general equitable con- 
siderations. Graham v. Beauchamp .........-....:0000--08+ 


Records, letters, or other documents not put in evi- 
dence at a hearing before the Department of Roads 
and Irrigation are no part of the record and may 
not be properly included in the bill of exceptions. 
State v. Birdwood Irrigation District .............:000 
By the Uniform Judicial Notice of Foreign Law Act, 
the courts of this state are required to take judicial 
notice of the common law and statutes of every state, 
territory, and other jurisdiction of the United 
States, Smith v. Brooks ..........cc.ccccccscececsssseseecssceeenees 
State courts will take judicial notice of general 
rules and regulations established and published by 
federal agencies under authority of law. Bohy v. 
ADD OEE aie casio States, cies aal act oceeat abe cdieatehon ceetaeeslean’ 
Evidence of good character of the defendant in a 
criminal case should be considered by the jury not 
by itself but in connection with all the evidence in 
the case. Fisher v. State ........ccccceccccecesesecesssscesecsesses 
Admission of defendant of facts tending to establish 
a criminal charge against him is generally con- 


- sidered direct and not circumstantial evidence. 


Pasher °U. State? seccclececeseestetcesesctevescieesacsdssntastlssicvecsvesianevs 
Extrajudicial admissions or a voluntary confession 
is insufficient to prove that a crime has been com- 
mitted, but either or both are competent evidence 
of the fact and may, with corroborative evidence or 
circumstances, establish the corpus delicti and guilty 
participation of the defendant. Fisher v. State ........ 
The speed of a motor vehicle is not a matter of 
expert knowledge and skill exclusively. Any one 
with a knowledge of time and distance, and an op- 
portunity to formulate the basis for an opinion, 
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is a competent witness to give an estimate. Kris- 
tufek Vv. Rapp... .c-cccecseececeessssesecscsseeenearsseccseseneneeensesenenenes 
Where it appears that a witness had no opportunity 
to formulate a basis for an opinion as to the speed 
of a motor vehicle, it is error to permit him to 
estimate such speed. Kristufek v. Rapp 00.0.1... 
Evidence that accused has committed another crime 
independent of, and unconnected with, the one on 
trial, is inadmissible. It is not competent to prove 
one crime by proving another. Turpit v. State ........ 
Evidence of other similar acts or offenses com- 
mitted at or about the time involved is admissible 
to be considered solely for such purposes where 
intent is or becomes material and such acts or 
offenses tend to establish the absence, or to rebut 
a defensive inference or claim, of mistake, accident, 
or inadvertence. Turpit v. State oceeccccecccceccccseceeeeee 
Evidence to rebut or disprove statements as to ma- 
terial facts made on direct examination by the de- 
fendant may be offered and received in evidence. 
Terpit Vv. State .eceecccccccccccccccecessecsessscsnscecseseessesnseesscteneesers 
A photograph proved to be a true representation of 
the person, place, or thing which it purports to 
represent, is competent evidence of anything of which 
it is competent and relevant for a witness to give 
a verbal description. Turpit v. State .o...ccccccccee- 
Sundahl v. State ....ccccccecccccccsccsssecsssssssssesesececrerseeessssenseaeoes 
Where a photograph illustrates or makes clear some 
controverted issue in the case, a proper foundation 
having otherwise been laid for its reception in evi- 
dence, it may properly be received, even though 
it may present a gruesome spectacle. Turpit v. 
DEOL tes esses. ileeden seat hoe SR ia sstasela din claa coteescdscescsversvacs 


Photographs of the person or body of a deceased, 
proper foundation having been laid, may ordinarily 
be received in evidence (1) for purposes of identifi- 
cation, (2) to show the condition of the body, or 
(3) to indicate the nature or extent of wounds or 
injuries thereon. Turpit v. State .o..cccccccccscccccccscccecees 
Sundahl v. State oo... ccccccccceseccecssesesssevensesececnesssereesseceseeees 
An objection that certain evidence offered is in- 
competent, irrelevant, and immaterial, is not neces- 
sarily sufficient to require its exclusion on the ground 
that there is not sufficient foundation for its in- 
troduction. Turmit v. State .oo..cc.ccccceccccccescceccseeececeseecce 
Pleadings in another case or parts thereof which 
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22. 


23. 


24. 


25. 


amount to admissions against interest in a case on 
trial are admissible against the party who made the 
admissions. Zimmerman v. Lindblad ..........c-2ccee 
Physical facts are not sufficient for refusal to 
submit a case to a jury as against the testimony of 
witnesses unless they are demonstrable to a degree 
that reasonable minds cannot disagree as to their 
existence, and agree with the known and immutable 
laws of physics, mechanics, or mathematics. Danner 
WI SWEOLLOT So ica5 cscs lelediey sates ee Sodan eee cawaastepecct Ade eos edeas 
Where evidence is objected to which is substan- 
tially identical with evidence admitted without ob- 
jection, prejudicial error does not occur. Danner v. 
W Glb6r 8s ofc Pcosceincteie een tien aed eA 
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453 


506 


A witness may describe the marks that he ob- . 


‘served near the place of an accident. The inference 


to be drawn from such testimony is solely the prov- 
ince of the jury. Danner v. Walters occ 
Where erroneous evidence is admitted by a court 
but is withdrawn by the court from the jury’s con- 
sideration, such withdrawal ordinarily cures the 
error committed in the admission of the evidence. 
Danner Vv. Walters oo.ccceccesaceccesscereecssccecececceesseersecceesnseeeesnee 
Where evidence improperly received is later stricken 
out and withdrawn from the consideration of the 
jury, the error involved in its reception is ordi- 
narily cured. Danner v. Walters -....1.....cccccccccseceeeeeeees 
When a letter is read in evidence, other letters on 
the same subject between the same parties may be 
admissible. When a detached writing is given in 
evidence, any other writing which is necessary to 
make it fully understood, or to explain the same, 
may also be admissible. Cartney v. Olson ................ 
The admission of incompetent evidence is not 
prejudicial where the same facts are established 
by the complaining party himself. This is true 


’ whether he established them before or subsequent 


to the admission of the incompetent evidence. Tvrz 
MWe ULE Fo ccccast sie eies eat Ste ster et testeatte dh trae ese eee tae 
There is a presumption that articles transported by 
and delivered in the ordinary course of regular 
United States mail are delivered in substantially 
the same condition in which they were sent. Such 
presumption, however, is one which may be re- 
butted. Schacht v. St@te ooccceccecccceccessecesecceseeeeseeee 
In a prosecution for driving an automobile while 
under the influence of alcoholic liquor, a_ bottle 
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Executions. 
A valid execution levied by a sheriff on nonexempt 
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containing intoxicating liquor found in the car at 
the time of defendant’s arrest is admissible as 
circumstantial evidence tending to support the 
charge. Schacht v. State .......ccceccssssecescsssscsscesessesenneeees 
Where sufficient foundation has been laid, the 
evidence of a qualified chemist that blood samples 
taken from the defendant showed an alcoholic con- 
tent sufficient to produce intoxication is admissible 
where the requirements of the blood test statute 
have been met. Schacht v. State -........ccccccssssssssssseeeee 
When on direct examination an objection to a ques- 
tion is interposed by the adverse party and sustained, 
there must be an offer of proof in order to present 
the ruling to the Supreme Court for review. 
HAuckfeldt v. Union Pacific R. R. Co. ..cccsccscsscseceeseoee 


property of the judgment debtor creates in him 
a special interest in and the right to the possession 
of the property. Alliance Loan & Investment Co. v. 
MOR GOI occ saitctes sca socks tasecSietindescxs A coon ne sztdiathotdentbbsisttcactnt veltscd 


Executors and Administrators. 


1. 


An administrator takes no title to the real estate 
of the decedent and is without authority to maintain 
an action’ to quiet title to such real estate. Egan v. 
NUOMONT > ies ein eles oi Bind Se catadatsa tebe cacssassisseed 
The true representative is bound by those acts of 
an executor de son tort which are lawful and such 
as the true representative would be bound in any 
event to perform in the due course of administration. 
Gilbert v. First National Bark. .00.....2cc.22cccscececseeeeeceee 
Although an executor de son tort cannot by his 
own wrongful act acquire any benefit, yet he is 
protected in all his acts not for his own benefit 
which a rightful representative might do. Gilbert 
v. First National Bank  00......0...cccccccccesceceseeeceeceeesceseesnece 
An executor de son tort is liable to the lawful 
representative or a creditor for all the assets of 
the estate he received, except payments of just and 
lawful claims against the estate and payments for 
the use and benefit of distributees as would have 
been lawfully made in due course of administration. 
Gilbert v. First National Banke -0.00...:.0..eccccceccccceseeeee 
One advancing money to an executor or an adminis- 
trator which is applied to the payment of debts for 
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which the estate is bound may be subrogated to the 
place of the executor or administrator if it clearly 
appears by competent evidence that the estate has 
been benefited by the payment thereof. Gilbert v. 
First National Barks o.......cccsccecccsccceseceeeeeceeeeececeseeeereeeceees 404 
6. Subrogation only arises in case money advanced has 
in fact been applied to the payment of debts for 
which the estate was justly and legally bound. Gil- 
bert v. First National Bank. o...........ccccsccnccesceseeeeeeeeees 404 
7. A subrogee ean acquire no greater rights than those 
possessed by the party to whose rights he succeeded. 
Gilbert v. First National Bark .0.......cccccseeeceeereeeeeree 404 
8. The rules of subrogation apply where money is ad- 
vanced or paid to an executor de son tort or a 
creditor of the estate, and applied to payment of 
debts for which the estate was justly and legally 
bound, since in such a situation it was in fact paid 
to the estate. Gilbert v. First National Bank. ............ 404 
9. While payments by third persons directly to a 
representative or creditors of an estate are not 
favored, reimbursement by way of subrogation will 
generally be allowed where it is clearly established 
that the payments were not made voluntarily but 
in good faith whereby the estate received the benefit 
thereof. Gilbert v. First National Bank. ................--- 404 


Fires. 

1. An.owner or occupant is not liable for injuries 
to a fireman or individual fighting a fire, who 
is a bare licensee, except those injuries proximately 
resulting from willful or wanton negligence, a de- 
signed injury, or a hidden danger or peril known 
to the owner or occupant but unknown to the fire- 
man or individual. Wax v. Co-Operative Refinery 
ASSIS, sca ccdes ch ccs sees Melee estes bee ie NS cTeeree ie ageane 805 

2. In an action by a fireman or person injured while 
fighting a fire, it is immaterial whether or not the 
fire was started by negligence of the occupant or 
owner of premises or that such was continuing 
negligence, since a fireman or individual undertakes 
to fight a fire knowing that it exists and as licensee 
ordinarily assumes the risk of the premises as he 
finds them. Was v. Co-Operative Refinery Assn. .... 805 


_Forfeitures. ; 
The acceptance of the benefits of a contract after 
breach whether before or after action is commenced 


948 


Fraud. 
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to enforce a forfeiture waives the forfeiture. Einot, 
Ine. v. Finot Sales Co., INC. .........ccccecccccecsscceecccesectsesseenee 


Fraud may consist in words, acts, or the suppression 
of material facts with the intent to mislead or 
deceive. Trebelhorn v. Bartlett -.2.......cccccccsccssesceeseeees 
Where fraud or misrepresentation is material with 
reference to a transaction subsequently entered into 
by a person deceived thereby, it is assumed in the 
absence of facts showing the contrary that it was 
induced by the fraud or misrepresentation. Trebel- 
horn Vv. Bartlett ee cecceccceccecceccecccsnecesceescesecsessscsseessseseseees 
To maintain an action for damages for false repre- 
sentation, plaintiff must allege and prove what 
representation was made; that it was false and so 
known to be by the defendant charged with making 
it, or was made without knowledge as a positive 
statement of known fact; that plaintiff believed 
the representation to be true; that he relied and 
acted upon it; and was thereby injured. Trebelhorn 
De DOT ELCEE: cores ecco secd aaa esasdsagthes2o -cdcavcabloeebachbecssacstesonie 
A person is justified in relying upon a representa- 
tion made to him where the representation is a 
positive statement of fact and where an investiga- 
tion would be required to discover the truth. 
Trebelhorn v. Bartlett ....cccccccccccccecscssecsssesscsssesssseseeeseees 
The general rule that fraud is not presumed but 
must be proved by the party alleging it does not 
mean that it cannot be otherwise proved than by 
direct and positive evidence. Fraud in a _ trans- 
action may be proved by inferences which may 
reasonably be drawn from intrinsic evidence re- 
specting the transaction itself, such as inadequacy of 
consideration, or extrinsic circumstances surround- 
ing the transaction. Trebelhorn v. Bartlett ............ 
Actionable fraud may not be predicated upon mere 
expressions of opinion as to value honestly made 
under circumstances that do not give another the 
right to relv thereon, but representations of positive 
facts pertaining to the qualitv of the thing sold or 
purchased and relied upon by the purchaser or seller, 
which are calculated to mislead and deceive, if proved 
false, constitute actionable fraud. Trebelhorn v. 
BORELCEE: Zoho et eed oaks eo Roce ab Agee aeeanleces ot a 
The measure of damages recoverable by one who 
has been induced to sell corporate stock by fraud 
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of the purchaser is the difference between the con- 
sideration received by the seller and the actual 
value of such stock at the time of the transaction 
if the latter exceeds the former. Trebelhorn v. 
Bartlett 


Frauds, Statute of. 


1. 


An oral lease for only one year is void, within the 
meaning of the statute of frauds, if made before 
the commencement of the term. Prigge v. Olson .... 
A lease of land for a term in excess of one year 
signed by the lessor only is sufficient to satisfy the 
requirement of the statute of frauds. Prigge v. Olson 
A signature on any appropriate writing made, au- 
thorized, or adopted by the party to be bound, with 
intent actual or apparent to give force and effect 
to the writing, satisfies the requirement of the 
statute of frauds. Prigge v. Olson -20.....2..ccccceceeneees 
The statute of frauds may be complied with by the 
act of the parties adopting their signatures on an 
old contract to authenticate a new agreement made 
by them. Prigge v. Olson .00.......0.0cccsccneees sidevsltctouctszcesse 
A written lease, signed by the parties to it, de- 
livered to lessor by the tenant to obtain an exten- 
sion of the term of the tenancy, the insertion therein 
by the lessor of extension phraseology for such 
purpose, and the redelivery of the lease with the 
added provision to the tenant, is sufficient to satisfy 
the statute of frauds though no formal words ex- 
pressing intent to recognize and republish the 
signatures were used. Prigge v. Olson ...............+ 
The adoption by the parties of their prior signatures 
on a lease of real estate after an alteration or 
change had been inserted in the lease with intent 
to be bound by the altered instrument is a com- 
pliance with the statute of frauds. Prigge v. Olson 
To entitle a broker or agent to exact a commission 
for the sale of lands, there must be an agreement 
evidenced by a writing or writings subscribed by 
the agent or broker and the owner wherein is set 
forth the compensation to be allowed. VerMaas v. 
Culbertson, Roe & Bell, Ine. o.ececccccccccccccccceececcccceecenne 
In the absence of agreement in writing subscribed 
by both parties a commission may not be exacted 
or retained by a broker or agent for the sale of 
land in the absence of voluntary consent or ac- 
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quiescence of the owner of the land sold. VerMaas 
v. Culbertson, Roe & Bell, Inc. ..cceeccecececccseecsceseseesenee 


Garnishment. 


Gifts. 


A garnishing creditor acquires no greater rights by 


garnishment than had his debtor. Smith v. Brooks 


To make a valid and effective gift inter vivos, 
there must be an intention to transfer title to the 
property, a delivery by the donor, and an acceptance 
by the donee. Dalton v. Florence Home for the 
AiG OG. cscsce ccs toct ssc racscabecdues teak ote csc oles ede eid edi cuac tench cheb Boss 
A transfer inter vivos should be sustained if all the 
facts and circumstances show the desire and the 
act completed, whatever may have been the method 
adopted. Dalton v. Florence Home for the Aged .... 


Guardian and Ward. 


1. 


By statute the duty is imposed upon a guardian 
to represent his ward in all legal suits and pro- 
ceedings, except in those instances where a special 
guardian or next friend has been appointed for that 
purpose. Kuta v. Kuta oo eeeccecccccccseesesesecesescseesscceseseeeees 
Where a party plaintiff under guardianship brings 
an action in his own name without representation 
by his guardian, or by a special guardian or next 
friend appointed for the purpose of representation, 
and the lack of capacity of the plaintiff to sue 
appears on the face of the petition, objection to 
such lack of capacity is waived unless it is raised 
by special demurrer. Kuta v. Kuta oo. 


Guardianship. 


Where there is a present, actual, bona fide contro- 


versy, where justiciable issues are presented, and 
where all interested persons are made parties, the 
guardian of an incompetent person may have a 
declaration of the rights or legal relations to de- 
termine the title to certain personal property in 
order to file a proper inventory in the guardianship 
estate. Graham v. Beauchamp -20.0.00......ccccccccececccecseeleee 


Habeas Corpus. 


1. 


In a petition for a writ of habeas corpus if rela- 
tor sets forth facts which. if true. would entitle 
him to discharge then a hearing should be held 
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Highways. 
1. 


2. 


thereon to determine questions of fact presented; 
but if relator shows by the facts alleged in his 
petition that he is not. entitled to relief then the 
writ should be denied. Truman v. Hann. ........2.:000000 
Habeas corpus is a collateral and not a direct pro- 
ceeding when regarded as a means of attack upon 
a judgment sentencing a defendant and cannot be 
used as a substitute for a writ of error. Truman v. 
FAI, sa sosecs cs ccce ti castes Res Sache stnsavs cnnctaatcasesigotestteueiveentcesctta atest 
Habeas corpus will not lie to discharge a person 
from a sentence of penal servitude when the court 
imposing the sentence had jurisdiction of the offense, 
had jurisdiction of the person of the defendant, 
and if the sentence was within the power of the 
court to impose. Truman v. Hann .000......cccccccceececeene 
The regularity of the proceedings leading up to 
the sentence in a criminal case cannot be inquired 
into on an application for a writ of habeas corpus. 
If the court had jurisdiction of the defendant and 
the authority to try the charge against him, its 
action can be assailed only in a direct proceeding. 
Truman VU. HOM o.......c.ceeorscereenscensseascececsosseacassseeasassenres 


The rules of the road fixed by statute extend to all 
public highways however created. Becks v. Schuster 
Where the driver of an automobile claiming negli- 
gence against another enters an intersection with- 
out looking where looking would be effective to 
prevent an accident he is guilty of contributory 
negligence as a matter of law. Dale v. Omaha & 
C. By. St. Ry. Co. cec.ccccecceccceeee jasecSatescsaecestadcteateltsascsaseas stay 
If the driver of an automobile entering an inter- 
section looks for approaching vehicles but fails 
to see one which is favored over him under the 
rules of the road, he is guilty of contributory 
negligence sufficient to bar a recovery as a matter 
of law. Dale v. Omaha & C. B. St. Ry. Co. 0.0.0.0... 
A person traveling a favored street protected by a 
stop sign, of which he has knowledge, may properly 
assume that oncoming traffic will obey it. Dale v. 
Omaha & C. B. St. Ry. CO. cocceccccececesecececeeceeceeceeecceecccccce 
Where the operator of an automobile about to enter 
an intersection sees an approaching car and tests 
an obvious danger by moving from a place of safety 
into the path of the oncoming vehicle and is struck, 


_he is guilty of contributory negligence sufficient 
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to bar a recovery as a matter of law. Dale v. Omaha 
GC). Bu cSts Bye COs: idee citsk casein dens eeacins Sete stan saaet cancun 
The duty of the driver of a vehicle to look for 
vehicles approaching on the highway implies the 
duty to see what is in plain sight. Dale v. Omaha 
CO3 Be SE RY. COs cescecseieeh eis hte eee bea 
The duties and obligations which attend a motorist 
when he approaches a stop sign erected pursuant to 
city ordinance are the same as those which attend 
when he approaches one erected pursuant to statute 
or statutory rules of the road. Dale v. Omaha & 
65-Be Sb RY. (COs Festa ee Bi, 
It is the continuing duty of a road contractor en- 
gaged in highway construction to adequately warn 
the traveling public of danger to travel or if ob- 
structions are placed thereon. A failure to so warn 
the traveling public is continuing negligence as 
distinguished from a condition. If reasonable minds 
could conclude from the evidence that such negli- 
gence proximately caused an accident, the issue 
should be submitted to a jury for its determination. 
Kuska v. Nichols Construction C0. .....:.ccscccccsseeceeseess 
A traveler may ordinarily occupy and use any 
part of a public highway when not needed by another 
whose rights thereto are superior to his own. Kuska 
V. Nichols Construction Co. .....cesccscccsesscessceeeesssssensenees 
The presence of a well-traveled track connecting 
with a public highway open to travel, with no 
barricades thereto and no warning signs thereon, 
constitutes a continuing invitation to the traveling 
public to use the same, and justifies the assumption 
that it is reasonably safe for the accommodation 
of the public while using ordinary care. Kuska v. 
Nichols Constrrction CO. o.......c:cccccccccceccesesceseecesceseeetseeee 
The “right half of the highway,” as that term is 
used in the Motor Vehicle Operators’ Act, means 
the right half of the main traveled portion of the 
highway available for traffic. Krepcik v. Interstate 
Pransit: Lanes: ecco ci ects daanelise tesa litenseveccedaceiored edesvansvees sue 
The dutv of maintenance and repair of county 
roads and rural mail and star route roads is nlaced 
unon the county board by statute. State ex rel. 
Johnson v. County of Gage .....ceccccccccceeceececeeceeeceveteeeees 
The powers of a countv board in regard to the 
maintenance and renair of countv roads and rural 
mail and star route roads are commensurate with 
the duty imposed, and the performance thereof in 
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14. 


15. 


Homicide. 
1. 


any reasonable manner by the county may not be 
interfered with or defeated. State ex rel. Johnson 
VY. County Of GOge ....eecscsccccececccecccecceesceecccsenseerersceseesees 
A pedestrian has equal rights with the operator 
of a vehicle in the use of public highways. Each 
must use reasonable care for his own safety and 
the safety of others. Heeney v. Churchill ................ 
A pedestrian has the right to assume that the driver 
of a vehicle approaching from the rear will exercise 
ordinary care in keeping a lookout for him and 
others using the highway. Heeney v. Churchill ........ 


An unintentional killing of a person without malice 
by an unlawful assault and battery that in itself 
is not of a character or intended to cause death 
may result in the assailant being guilty of man- 
slaughter. Fisher v. State -.........ccccsessssecseeeeceeeeeeeteees 
Where one intentionally points a loaded gun at 
another, he is guilty of an unlawful assault, and 
if such gun is unintentionally discharged and the 
person assaulted is killed thereby, he is guilty of 
manslaughter. Turpit v. State .2........ccccecccecccccseeeseees 
In a case involving murder in the first degree, it is 
the jury’s duty to determine the question of guilt 
or innocence, If it finds a verdict of guilty, then 
it must fix the penalty. That decision should not 
rest upon whether parole is easy or difficult to 
secure. Sundahl v. State 2... cccccecccccecesccceesesseeeseeeesee 
The right of the jury to determine whether the 
penalty shall be death or imprisonment for life 
upon conviction of murder in the first degree is 
not limited by statute. The whole matter is com- 
mitted to the judgment and conscience of the 
jury. Sundahl v. State 22... .ceccescccceceeescessceeceseceseceeceeenes 
By statute, the jury has the primary duty to fix 
the penalty of first degree murder at either death 


or imprisonment for life. Sundahl v. State ............ 


By statute, the Supreme Court has authority to 
reduce the sentence in a criminal case and to render 
such sentence as in its opinion is warranted by the 
evidence. Sundahl v. State oo........cccccccceccccccccecseccceeseces 
Reduction of sentence and rendering a new one war- 
ranted by the evidence is in no sense a commutation 
or the exercise of clemency. Sundahl v. State ........ 
In determining the question of reduction of sentence, 
the Supreme Court has no right to be deterred from 
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discharging its duty through considerations of mercy 
or sympathy. Sundahl v. State 2.02... 2.csccceccsceeeeeeeee 
A substantial reason or reasons warranted by the 
evidence must be found to cause either an affirm- 
ance or reduction of the sentence by the Supreme 
Court. Sundahl v. State o2......eccecccccccecceseeccesceeeneceesceneeee 
Whether or not a death sentence shall be reduced 
to life imprisonment rests upon the facts and cir- 
cumstances of each case. Sundahil v. State ..............-- 
Where, after a fair trial, the jury has imposed 
the death penalty upon conviction of murder in the 
first degree, and the court has passed sentence in 
conformity with the verdict, the Supreme Court will 
not interfere with such sentence on the ground that 
it is excessive, in the absence of any mitigating 
circumstances. Sundahl v. State .0....2....ccceeccsceeeeeeees 
Whatever repugnance the individual may feel to- 
ward capital punishment must be put aside in obe- 
dience to law and in deference to the verdict of the 
jury. Sundahl v. State oeccicceccccccecsecsccceseeeesseesscesseeee 
In determining whether or not a sentence of death 
is to be reduced to life imprisonment, mental ab- 
normality of the convicted person is to be considered 
but is not necessarily a controlling factor requiring 
reduction of the sentence. Sundahl v. State ............ 
The Legislature has determined the public policy as 
to the penalty for murder in the first degree. It 
is the duty of the courts to enforce the law. Sun- 
GAR V.. StO EG ec cscccscececedecssesacseesucssucesieutece sat coc cesceszéataceesezeassees 
Evidence justified death sentence and no substantial 
legal reason is found for reducing it to life im- 
prisonment. Sundahl v. State oo...ccecccccccccceseccessescseee 


Husband and Wife. 


1. 


A surviving husband or wife may file in the county 
court, within one year after the issuance of letters 
testamentary, a refusal in writing to accept real 
estate devised or other provisions made in the will 
and his or her intention to take by inheritance, 
descent, and distribution as by law provided. In 
re Estate of Berggren .....c.cccccccscsesssssscectsscseneesessnssssecesssecees 
A person asserting that at the time a surviving 
spouse executed and filed an election to take under 
the statute of descent and distribution the spouse 
was subject to undue influence, must establish by 
a preponderance of the evidence (1) that the spouse, 
at the time of executing such instrument, was sub- 
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ject to undue influence; (2) that the opportunity 
to exercise it existed; (3) that there was a dispo- 
sition to exercise it; and (4) that the result ap- 
pears to be the effect of such influence. In re Estate 
OF Bev Q TON: 2. slhccc foes Fi casnces ice eae cis ka es waa vsesed dacs he vneeacetete 
Where it is sought to invalidate and set aside an 
election to take under the statute of descent and 
distribution and renounce the provisions of a will 
for the want of mental capacity of the surviving 
spouse to execute the instrument, the burden of 
proof is on the one who alleges the mental incapacity. 
In re Estate of Bergren ........scccccccccecenecnscseceseaceencessenseees 
In order to invalidate an election of a surviving 
spouse to take under the statute of descent and 
distribution on the ground of mental incapacity 
it is necessary to show such a degree of mental 
weakness as renders the person executing the in- 
strument incapable of understanding and protecting 
such rights. In re Estate of Bergren ........0ccccccccc0 


Indictments and Informations. 


1. 


Where a statute makes either of two or more distinct 
acts connected with the same general offense, and 
subject to the same measure and kind of punishment, 
indictable separately and as distinct crimes when 
committed by different persons, or at different times, 
they may, when committed by the same person at 
the same time, be coupled in one count as con- 
stituting one offense. Hughes v. State ............c:c00 
A defendant is entitled to the protection of the 
statutes of limitation when prosecuted by informa- 
tion to the same extent as. he would have been if 
presented for the same offense by indictment. 
FOCOB Vi SEQEE o.oo ccccse apace atacand ebbSvag ss ba acepacg ec eddedaates 
An information must be filed within the period 
designated by the statutes of limitation or a prose- 
cution for an offense within its terms is barred. 
TACO Ve SUMES. os csicet Soctanpeletsvissananccesalauasduoresnerd niedizesceuse 
Violations of the Blue Sky Law constitute felonies. 
SACOG: Vs StGte® vc erectccaeeesdevhesiense sche eee ek ease sae nee 
Offenses charging violation of the Blue Sky Law on 
three specific dates were not continuing crimes. 
SACO Ue SECC: sessile cei ceae eth edd sled steve ted eue ddan stisceaiecadonetaees 
A complaint or information is fatally defective only 
if its allegations can be true and still not charge 
a crime. Phillins v. State 20....2.cccceccceeseesseeceeseecseeeeees 
The same rule as to the information, conduct of the 
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case, and punishment, applicable to a principal in 
fact now governs his aider, abettor, or procurer. 
No additional facts need to be alleged in an informa- 
tion against the latter than are required against his 
principal. Phillipe v. State ....cecceccccceccccsccesceeseseeeeees 


Injunction is the proper remedy to prevent the arrest- 


Insurance. 
1. 


ing of flow of surface water. Equity looks to the 
nature of the injury inflicted, together with the 
fact of its constant repetition, or continuation, rather 
than to the magnitude of the damage inflicted, as 
the ground of affording relief. McGill v. Card- 
AOGING. COs. -csscsiibesecasiedacevestietnsceteaeNalcesc ete doveakelestas Jocdausenteee 


Before an insurer may make a defense of misrepre- 
sentation or breach of condition or warranty it must 
have seasonably tendered back the unearned premium 
and kept such tender good. Hawkeye Casualty Co. 
Di Stoker ek hate csi 8 itl cca vc daa ltsedes 
An insurer has the right under a reservation of 
rights agreement to defend an insured without waiver 
of right or estoppel to defend against liability under 
a policy of insurance. Hawkeye Casualty Co. v. 
DECOM eed cccss tae cnssccanccccadancipad coeteceaes, ebuadiceteccenteds ced euevasseeincs 
Where an insurer disclaims liability under an in- 
surance policy it may not of right exact of the in- 


sured a reservation of rights agreement and thus . 


become entitled to defend an action without waiver 
of or estoppel to assert nonliability under the policy. 
Hawkeye Casualty. Co. v. Stoker .....ccsccesessceeseeseeeseesees 
An insurer does not have the right without consent 
of the insured to retain control of the defense of 
an action indemnifiable under the apparent terms of 
an insurance policy and at the same time reserve 
the right to disclaim liability on the policy. Hawk- 
eye Casualty Co. v. Stoker _.0......2.2.cccsccceeceeseeeeeceessnenees 
Where an insurer denies liability for indemnity under 
an insurance policy, the insured has the right to 
treat the denial as a breach of the contract by 
the insurer and to secure attorneys of his own 
choosing to defend an action. Hawkeye Casualty 
C0. Ver LONER: -ccbeavete caters cater zed Ae Ab donc ses ewnds Ne tieiselalieds 
Where an insurer accepts the defense of an action 
under a reservation of rights agreement with the 
insured and thereafter institutes action in which 
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it unequivocally declares nonliability and invalid- 

ity of the policy and prays for judgment accord- 

ingly, the insured is freed from any obligation to 

allow the insurer to continue with the defense of 

the action. Hawkeye Casualty Co. v. Stoker ........ 466 
7. Where an insurer denies liability, it leaves the in- 

sured free to defend the action in actual trial to 

judgment or in good faith make such a settlement 

as ordinary and reasonable prudence and caution 

might dictate as advisable. Hawkeye Casualty Co. 


Vs Stok? 228 eee, had ee eee hee ee 466 
Interest. 

Interest is properly allowable in an action based on 
quantum meruit for labor and materials furnished 
from the date the judgment is rendered. Umberg- 

OP Vs SONNY: cccsr ses cocstsccassesnetv docs cttedunesbavecastecueriQestieesseeteonven 881 


Intoxicating Liquors. 

1. In a prosecution for driving an automobile while 
under the influence of alcoholic liquor, a bottle 
containing intoxicating liquor found in the car at 
the time of defendant’s arrest is admissible as cir- 
cumstantial evidence tending to support the charge. 
SORGGRE: 0. Stabe: c.cccccecsccseisscctvcsieecceseteiseseisatiacsiasatessessstiaes 858 

2. Where sufficient foundation has been laid, the evi- 
dence of a qualified chemist that blood samples taken 
from the defendant showed an alcoholic content 
sufficient to produce intoxication is admissible where 
the requirements of the blood test statute have been 
met. Schacht v. State .o.....cccccccccccececcecceceeececeeceesceeseesee 858 


Irrigation. 

An action to confirm proceedings for issuance of 
bonds of an irrigation district is a special pro- 
ceeding in rem wherein, upon proper legal notice, 
jurisdiction is given the district court to render a 
valid judgment upon the issues appropriately in- 
volved in the particular case presented. Frenchman- 
Cambridge Irrigation Dist. v. Ferguson. .................--- 20 


Judgments. 
1. Where the circumstances call for equitable relief, 
a decree may, upon petition in equity, be set aside 
by a court of equity having jurisdiction of the 
parties and of the subject matter of the suit, 
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after expiration of the term at which it was ren- 
dered. Haulman V. Bowman o.0.......ccccccccceccesseceseeeeeeeee 
An action to confirm proceedings for issuance of 
bonds of an irrigation district is a special pro- 
ceeding in rem wherein, upon proper legal notice, 
jurisdiction is given the district court to render a 
valid judgment upon the issues appropriately in- 
volved in the particular case presented. Frenchman- 
Cambridge Irrigation Dist. v. Ferguson ........02..c.0000 
A plea of tender is materially different in char- 
acter and effect from an offer of confession of 
judgment after an action is begun. James v. 
FOG OM, 22d cKcs.citte savers ecicansaeuen teas luelieetes tech enssav Reels ie 
An offer to confess judgment after suit commenced 
in district court to be effective to defeat subse- 
quent costs must comply with the requirements of 
the statute relating thereto. James v. Hogan ........ 
Under the Uniform Declaratory Judgments Act, 
an issue of fact may properly be submitted for de- 
termination by a jury. Hawkeye Casualty Co. v. 
SCOR cess cca i secesessei os dtd vas vias nts thake vce orecsedan vets 
Any right, fact, or matter in issue, and directly 
adjudicated upon, or necessarily involved in the 
determination of an action before a court of com- 
petent jurisdiction in which a judgment or decree 
is rendered upon the merits is conclusively settled 
by the judgment therein. Watson Hay Co. v. Board 
of Educational Lands and Funds ..........:cccccccceeeseeeees 
In an action wherein there has been a judgment 
or decree on the merits, matters settled by the 
judgment or decree must be regarded as conclu- 
sively settled by the Supreme Court unless such 
matters are reviewed by appeal or cross-appeal. 
Watson Hay Co. v. Board of Educational Lands and 
MPUNES ss sioen cca Ein ae ap tian ee deevssthbseceke ld ehthedes 


A judgment of the district court entered in an 
original action in that court as to claims against 
a county for legal services rendered the county 
is void for want of jurisdiction. Strawn v. County 
Of OTD Y ics cece sees ctdgenseodab ecstatic less voavesveeetaaated iM ecavesahes 
Where there is a present, actual, bona fide con- 
troversy, where justiciable issues are presented, 
and where all interested persons are made parties 
the guardian of an incompetent person may have a 
declaration of the rights or legal relations’ to de- 
termine the title to certain personal property in 
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Juries. 


1. 


order to file a proper inventory in the guardian- 
ship estate. Graham v. Beauchamp... 
In an action for declaratory judgment the entry 
of such judgment is one of practice and procedure 
rather than one of jurisdiction. The action is a 
special proceeding and is equitable in its nature, 
but it is not an exercise of general equity jurisdic- 
tion in which the court may grant consequential re- 
lief on a general prayer or upon general consider- 
ations. Graham v. Beauchamp ..........2..c2cccceeseeeeeeeeeees 


The extent to which examination of jurors may be 
pursued upon voir dire rests in the sound discretion 
of the trial court, and its ruling thereon will not 
be disturbed unless there has been an abuse of dis- 
cretion to the prejudice of the complaining party. 
Trebelhorn v0, Bartlett .......ecccsecsceceecesesecesreressnseeseeeseess 
Opportunity for prejudice or disqualification of jur- 
ors is not sufficient to raise a presumption that they 
exist. Fisher v. State .. S 
SUNdahl Vv. State oo eeecceceseenceceseceseeseeceeeecsensenessessesenssenee de 
An admonition each time the jury is permitted to 
separate is not required. Sundahl v. State .......0...... 
Although it is better to admonish in the language 
of the statute substantial compliance therewith is 
sufficient. Sundahl v. State ..eeccccccccccesecsesseseseseeees 
Interrogation furnishes a defendant ample oppor- 
tunity to establish whether or not prospective jurors 
have been prejudiced by reading newspaper accounts 
and statements. The reading of such matters by 
prospective jurors is not prejudicial per se. Sun- 
GORY Vs, SCOte: -cseccbeelectesscassVecdaSiacacceneoctoatelea seni Mincsuncideveets 
Whether or not a motion for a new trial in a 
criminal case, based on alleged misconduct of jurors, 
should be sustained rests in the sound discretion of 
the trial court. Its ruling on such motion will not 
be disturbed unless an abuse of discretion is shown. 
SUndahl v. StQbe o.eieeeeeceseccccccccssccceeeecesscesecssssssscanenesavecenens 
The district court, in trying the issues presented by 
a motion for a new trial, has the right to indulge 
the presumption that the jurors were mindful of 
the oaths which they took, and found the verdict 
they did solely upon the evidence introduced on the 
trial of the case. The law supplies, by presumption, 
the evidence that the jurors obeyed their oaths. 
Sundahl v. State 
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Landlord and Tenant. 


1. 


Larceny. 
1. 


2. 


Licenses. 
It is an ancient and well-settled doctrine of the com- 


A provision of a written lease that any agreement 
modifying it must be in writing and signed by the 
lessee and lessor will be given effect. Prigge v. 
OBO Its cise ee ves aa Seca seh es iee ace ase eco ce ech ate oven dete 
In the absence of statutory or contractual restric- 
tions, a lease for a definite term may generally be 
assigned by the lessee without the consent of the 
lessor. Todd v. Board of Educational Lands and 
Fund s® sac) ote hoe nn nets 
Measure of damage for breach by the landlord of 
a covenant to make repairs to leased premises gen- 
erally and for a particular use is set forth. Master 
Laboratories, Inc. v. Chesnut ............cccccccccccesseseecesseeeees 


Larceny is the unlawful and felonious stealing, 
taking, and carrying away of the personal property 
of another, of some value, with a felonious intent 
on the part of the taker to permanently deprive 
the owner of his property. Daugherty v. State .... 
Taking an article feloniously is accomplished by 
simply laying hold of, grasping, or seizing it animo 
furandi, with the hands or otherwise. The very 
least removal of it by the thief from the place 
where found is an asportation or carrying away. 
Daugherty Vv. State  iecesecccecccecccscceceesseeescesneseeseeeseeesecee 
The intent to commit larceny may be proved by 
circumstantial evidence. Daugherty v. State ............ 
Evidence examined and held sufficient to sustain 
a verdict of guilty of the crime of larceny. Daugh- 
OP bY VE DEMERS Sars ccthe esl Sadek lesedcecwtedteah Setnete ole stacdstienendees 


mon law that a mere license, whether by deed or 
by parol, is revocable at pleasure. To this rule 
there is recognized an exception when, by reason 
of expenditures by the licensee on the strength of 
the license, it would be inequitable to permit the 
licensor to effect a revocation. Magnuson v. Coburn 


Limitations of Actions. 


1. 


Statutes of limitation, as applied to criminal pro- 
cedure, need not be specially pleaded and may be 
raised under a plea of not guilty. Jacox v. State .... 
The applicable statutes of limitation should be 
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Mandamus. 
1. 


Marriage. 
1. 


liberally construed in favor of defendant in a 
criminal case. Jacox v. State... cececcceseeeeeeeeneeeee 


Mandamus may issue against a public officer to 
compel him to act, when: (1) The duty is one 
imposed upon him by law; (2) the duty still exists 
at the time the writ is applied for; and (3) the 
duty to act is clear. State ex rel. Bates v. Morgan 
Mandamus is not a preventive remedy but essentially 
a coercive writ, one that commands performance of 
a duty and not desistance therefrom. State ex rel. 
Bates Vv. Morgan 2...ccccccccccccsececesecccssecesennccensecenceesssceeenseeeees 
Mandamus should be denied where it appears that 
the acts sought to be coerced are unauthorized or 
forbidden by law, or where they tend to aid or 
promote an unlawful purpose. Such a writ will 
not issue when the act commanded would result in 
violation of a statute. State ex rel. Bates v. Morgan 


When a marriage is supposed to be void, or the 
validity thereof is doubted, either party may file 
a petition in the district court of the county where 
the parties, or one of them, reside, for annulling 
the same. Nelson v. Robinson -.........ccsscscesecesecrseseesees 
A petition to annul a marriage shall be filed, and 
proceedings shall be had thereon, as in the case of 
a petition for divorce. Upon due proof thereof it 
shall be declared void by a decree of nullity. Nelson 
We TRODINGON: co csckselisDeakeceeectasdintee deeb okies bctuc valine actos 


Master and Servant. 


1, 


For all acts done by a servant in obedience to the 
express orders or directions of the master, or in 
the execution of the master’s business, within the 
scope of his employment, and for acts in any 
sense warranted by the expressed or implied au- 
thority conferred upon him, considering the nature 
of the services required, the instructions given, 
and the circumstances under which the act is done, 
the master is responsible; for acts which are not 
within these conditions the servant alone is respon- 
sible. Gunn v. Coca-Cola Bottling Co. .0.......ccccc-cccc-0-- 
The general rule is that an employee using an auto- 
mobile in his employer’s business has no implied 
or apparent authority to invite others to ride with 
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him, and that, if a passenger who accepts the un- 
authorized invitation of the employee is injured, 
the employer is not liable, for the reason that the 
passenger is not a guest of his but merely a guest of 
his employee. Gunn v. Coca-Cola Bottling Co. ........ 
If the act causing the injury is within the class of 
service for the doing of which the servant was em- 
ployed, the master is bound, even if the servant 
was forbidden to perform the particular act. But 
if the act forbidden was outside the class of serv- 
ice which the servant was employed to perform, 
the doing of the act is outside the scope of his em- 
ployment. Nelson v. Pennsylvania Fire Ins. Co. .... 


Money Lent. 


1. 


Mortgages. 
The mortgagee’s burden of proving that the mort- 


A loan of money is the delivery by one party and 
the receipt by the other party of a given sum, 
upon an agreement, express or implied, to repay 
the sum loaned, with. or without interest. Cartney 
Bs OUB ON vedere baie cesecceheecetet a eave ee achat tia caste cesseideastncentschons 
A prima facie case is established in an action for 
money lent, by evidence that the money was de- 
livered, that it was a loan, and has not been re- 
paid. Cartney v. O1800 .0........ssccsscsssesceseseeeneesesnesseeeeeaees 


gage was properly recorded, or the burden of prov- 
ing, by one who asserts it, that the recordation was 
invalid, may be sustained by any competent evidence 
sufficient to establish the necessary facts. Smith 
We BOOKS: hoo cise atte enc beds ecksntesca dakicenta stan contbressenbanstuencsted 


Motor Carriers. 


1. 


A motor carrier must have a certificate of conven- 
ience and necessity issued by the Nebraska State 
Railway Commission. Conditions precedent to the 
issuance of a valid certificate are stated. In re 
Application of Richling  ....2.2.2----:::-ccc-scccescsceeeneccsssceeees 
In the absence of specific legislation to the con- 
trary, the Motor Carrier Act provides the exclusive 
method for obtaining a valid certificate of conven- 
ience and necessity. In re Application of Richling 
A temporary certificate is subject to the same re- 
quirements as any other certificate of convenience 
and necessity. The Motor Carrier Act makes no dis- 
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Municipal 
1. 


tinction between classes or types of certificates. 
In re Application of Richling .0........cccccceeeeeseeceeenee 
Where the Nebraska State Railway Commission 
fails to give notice to all interested persons of the 
filing of an application for a certificate of conven- 
ience and necessity, it has no power to issue a valid 
certificate of convenience and necessity, temporary 
or otherwise. In re Application of Richling ............ 
Statute dealing with emergency rate orders has no 
relation to an application for a certificate of con- 
venience and necessity by a common carrier in intra- 
state commerce by motor vehicle upon the public 
highways of the state. In re Application of Richling 
The Nebraska State Railway Commission has juris- 
diction and authority to suspend, change, or re- 
voke a certificate of convenience and necessity in 
whole or in part, provided that in so doing it 
proceeds in conformity with statute. In re Appli- 
CAbION Of Resber ou... ...cseeececcscencecescceceeececeeeseestsseseseseeeaee 
The term “willful failure,” is such behavior through 
acts of commission or omission which justifies a 
belief that there was an intent entering into and 
characterizing the failure complained of. In re 
Application of Resler ........cc.cccccececcssesecessseseccesetssessscessecees 


Corporations. 

It is the general rule that the streets of a city, 
whether acquired by condemnation or dedication, 
are subject to the power of vacation. Hanson v. 
City Of OMA oan ceenceccccsesesececseeseeccecnstsecenessessesseeseseces 
Statutory provision for filing of objections to va- 
cation of street or alley includes any owner or 
party interested in property who may suffer re- 
coverable damage by the proposed vacation of a 
street or alley. Hanson v. City of Omaha ................ 
Compliance with statute is an essential act to the 
valid enactment of an ordinance vacating a street 
or alley. Hanson v. City of Omaha ooo... ccc 
Where it appears that lands sought to be removed 
from within the corporate limits of a village have 
no unity or community of interest with such village 
and receive few, if any, benefits by reason thereof, 
justice and equity require that they be disconnected 
from the village. Runyan v. Village of Ong ............ 
The power and authority to make public improve- 
ments does not of itself confer power and author- 
ity to levy and collect special taxes or assessments 
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to defray the cost of such improvements. Besack 
VM. City Of BeQtrice ........eccccescccceeecencecscceesceetsececsecetessecceneees 
A city of the first class has no statutory jurisdic- 
tion or authority to levy special assessments upon 
real estate located within the boundaries of one 
lawfully created sewer district to defray the cost 
of any portion of a sewer constructed or recon- 
structed and situated outside the boundaries there- 
of and within the boundaries of another such 
created district. Besack v. City of Beatrice ............ 
The legislative power and authority delegated to a 
city to construct local improvements and levy assess- 
ments for payment thereof is to be strictly con- 
strued and every reasonable doubt as to the ex- 
tent or limitation of such power and authority is 
resolved against the city and in favor of the tax- 
payer. Besack v. City of Beatrice ...........:1cccee 
The methods prescribed by statute for levying special 
assessments to defray the cost of sewer construction 
are mandatory and jurisdictional, and any such 
assessments otherwise imposed are void, in which 
case estoppel has no application. Besack v. City 
OF BOGET1CO iic2 do ccntessschatensec ietecesscuteocdesdsbnccsdcsscvevenskestensebectee 
Where special assessments for such improvements 
are made without compliance with jurisdictional 
requirements, they are void as distinguished from 
irregular, and may be assailed collaterally. Besack 
M. City Of BeQtrice ........ceecceecccecececcecsescseseeeeeeeectesnseensenees 
When sewers are constructed and any assessment to 
defray the cost thereof is declared void, the mayor 
and council of a city of the first class are authorized 
and empowered to make a reassessment of costs on 
real estate lying and being within the sewerage dis- 
trict in which such sewer may be situated, to the 
extent of the benefits to such property by reason of 
such improvement. Besack v. City of Beatrice ........ 
A railroad company’s right-of-way and other real 
property specially benefited by a public improve- 
ment is liable for special. assessments in the same 
manner and upon the same basis as other property 
owners in a public improvement district. Chicago 
& N. W. Ry. Co. v. City of Omaha oo... eee 
In making special assessments for benefits received, 
it is presumed that the authorities arrived at the 
amounts thereof with reference alone to the benefit 
accruing to the property assessed, and that the own- 
ers are required to contribute to the cost of the im- 
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13. 


14. 


15. 


16. 


17. 


18, 


19. 


20. 


21. 


22. 


23. 


provement only in proportion as their property is 
specially benefited thereby. Chicago & N. W. Ry. 
Co. v. City Of Om har. ee cccccceneeceecceneecceeeeneceencereeeeeee 
When a party attacks a paving assessment as void, 
the burden is upon him to prove the invalidity of 
such assessment. Chicago & N. W. Ry. Co. v. City 
OF OWN b2cse2sindis els chesnonsieiteesonvatasbeszcceovsgtoolecherasteviceeeeeedese 
A municipal corporation may legislate reasonably 
with respect to Sunday observance. Arrigo v. City 
OF Limo ar ccc secede clbcwdcsea cdesnsebisavecctsaedes ticabeakpeudeabeetn tidy wtettaste 
There is no distinction between an unreasonable 
and arbitrary statute and an ordinance containing 
these characteristics. Arrigo v. City of Lincoln .... 
To meet constitutional requirements, a city ordinance 
must meet the tests required of statutory enact- 
ments. Arrigo v. City of Lincoln 0.00.02... e1ceeeeeeeee 
Failure to consistently enforce or abuse in the en- 
forcement of an ordinance does not affect its validity. 
Arrigo ¥. City of Lincoldr oo.ccecccccecccccccccecneceeeecceeneceeeeeeeees 
If a city ordinance contains valid and void provi- 
sions, the valid portion will be upheld if it is ca- 
pable of enforcement and not dependent upon that 
which is invalid. Arrigo v. City of Lincoln ............ 
Under the Constitution, a home rule charter must 
be consistent with and subject to the Constitution 
and laws of this state. Michelson v. City of Grand 
DBL iscsdadi sa ceceadt ess iodes de saad ste tocastadet tend inated Renct nen etioeee 
Whether or not an act of the Legislature pertains 
to a matter of state-wide or strictly local concern 
becomes a question for the courts when a conflict 
of authority arises. Michelson v. City of Grand 
WglON G2 Boi ed ee Aa he tesla eels esa 
The sanitary condition existing in any one city of 
the state is of vast importance to all the people of 
the state because of the danger of spreading con- 
tagious and infectious diseases. The state has not 
delegated to the municipal authorities complete con- 
trol over health and sanitation. Michelson v. City 
OF Grand Taland @0u...c.cccececccececccneccnseeeteeccceeccccnevensesereceeees 
When the Legislature has enacted a law affecting 
municipal affairs, which are also of state-wide con- 
cern, such law takes precedence over any provi- 
sions in a home rule charter and the provisions of 
the charter must yield. Michelson v. City of Grand 
D1, 1 (1) Se eee PORE, Hau atts occas Laie 
The Legislature has enacted legislation authorizing 
issuance of mortgage and revenue bonds for sew- 
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erage purposes which do not impose a general lia- 
bility upon the municipality. Michelson v. City 
Of Grand [sland 202... ce eccecccsccnececencaeecceeceeeseseecesnceneeeeee 
The imposition of a rental charge for the use of a 
sewage disposal system is not an exercise of the 
taxing power, nor is it the levy of a special assess- 
ment. Michelson v. City of Grand Island 0.0... 
The provision of a city ordinance for shutting off 
water furnished by the city to the premises of the 
consumer failing to pay sewer service charges is 
not unconstitutional as depriving persons of prop- 
erty without due process of law where both water 
and sewer service are interlocked.. Michelson v. 
City of Grand [sland oo....c.cccecesccccseeceescseceecsceeeeeseeeeeseeee 
A regulation promulgated by municipal ordinance 
which provides that the water supply be shut off 
to residents delinquent in the payment of sewer 
charges is valid and not an unreasonable or arbi- 
trary regulation. Michelson v. City of Grand Island 
The definition of “business district” in prior statute 
applies to statute in effect amendatory thereof. 
Krepceik v. Interstate Transit Lines ............. toile elses 
In determining whether or not an accident hap- 
pened within a business district, the occupied 
frontage on both sides of the highway for three 
hundred feet or more traveled immediately before 
the accident by the vehicle involved is to be con- 
sidered. Land which is not occupied by buitdings in 
use for business is not to be considered. Krepcik 
vw. Interstate Transit Lines i. ecccecccsccececessescneeeteeeees 
The restrictions set out in the Motor Vehicle 
Operators’ Act are speed limitations upon the prima 
facie lawful speeds fixed for various districts. 
They place a duty to decrease speed below those 
prima facie lawful speeds when the conditions de- 
scribed exist. They prescribe conditions under 
which the prima facie lawful speeds shall not be 
lawful. Krepcik v. Interstate Transit Lines ........ 
Municipal corporations are prima facie the judges 
of the necessity and reasonableness of ordinances. 
A legal presumption exists in their favor unless the 
contrary appears on their face or unless unreason- 
ableness is established by clear and unequivocal evi- 
dence. Council Bluffs Transit Co. v. City of Omaha 
In determining the validity of a city ordinance 
regularly passed in the exercise of police power, 
the court will presume that the city council acted 
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32. 


33. 


34. 


35. 


36. 


with full knowledge of the conditions relating to 
the subject of municipal legislation. Council Bluffs 
Transit Co. v. City Of Omaha ooo... ececcesccsceeeeseeeeseeees 
In the exercise of police power delegated by the 
state legislature to a city, the city council, within 
constitutional limits, is the sole judge as to what 
laws should be enacted for the welfare of the people, 
and as to when and how such police power should 
be exercised. Council Bluffs Transit Co. v. City of 
OMG sind ee ikschhi stele te ls BA chads sags aide Nee 
The burden is upon a person attacking an ordinance 
as invalid to show that a regulation imposed by a 
municipality is so unreasonable and arbitrary as to 
amount to depriving such person of property with- 
out due process of law. Council Bluffs Transit Co. 
VW. City Of Omaha oieeeeccccecesceccececesccseecsesesceseseesecetasensenenee 
A city has the right by ordinance to prescribe 
reasonable regulations for the control of traffic on 
its streets as a matter of public safety. Council 
Bluffs Transit Co. v. City of Omaha 00... cece eee 
In dealing with the problem of control of traffic on 
its streets, a city may adopt the expedient of pro- 
hibiting operations thereon by additional carriers. 
Council Bluffs Transit Co. v. City of Omaha ............ 
A municipal corporation may, when authorized to 
engage in the business of furnishing services to its 
inhabitants, dispose of by private sale a surplus 
necessarily acquired, when to do so does not inter- 
fere with any prior rights of its inhabitants thereto. 
State ex rel. Johnson v. County of Gage ........cccee 


Negligence. 


1. 


Negligence to be the basis of an action for damages 
must have proximately caused or contributed to 
the injury for which recovery is sought. Wax v. 
Co-Operative Refinery A8sn. .......cccccccsseccececeersensseceeeses 
Where, in an action of tort, it is shown that, sub- 
sequent to the negligent act, a new and independent 
cause intervened, sufficient of itself to stand for 
the cause of injury, the former is too remote to be 
made the basis of recovery. Wax v. Co-Operative 
Refinery Assn. .....ccccccccececseeccceecsesssceseesnecsseceenccaeeenecceceeeees 
If original negligence is of a character which, 
according to the usual experience of mankind, is 
liable to invite or induce intervention of some sub- 
sequent cause, the intervening cause wil] not excuse 
it and the subsequent mischief will be held to be 
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the result of the original negligence. Wax v. Co- 


- Operative Refinery Assn. .....-ccccceescccncecsnecesscssesecseetees 


Kuska v. Nichols Construction Co. ...... Pa 
A party is only answerable for the natural, prob- 
able, reasonable, and proximate consequences of his 
acts; and where some new efficient cause inter- 
venes, not set in motion by him, and not connected 
with but independent of his acts and not flowing 
therefrom, and not reasonably in the nature of 
things to be contemplated or foreseen by him, and 
produced the injury, it is the dominant cause. 
Wax v. Co-Operative Refinery Assn. .......ccccccceccce 
In an action based on negligence the question of 
whether or not there was an intervening cause 
which removed the negligence of the defendant as 
the proximate cause is usually one for a jury. 
Waz v. Co-Operative Refinery Asan. .........2ccccccccens 
Where the evidence on the question of whether or 
not there was an intervening cause is not conflicting 
and is such that reasonable minds cannot differ 
as to the conclusion to be derived therefrom, the 
question is'one to be decided as a matter of law by 
the court. Wax v. Co-Operative Refinery Assn. ........ 
As used in the Jowa guest statute, “reckless opera- 
tion” means proceeding without heed of or concern 
for consequences. It means more than negligent 
operation. It may but does not necessarily include 
willfulness or wantonness. It implies no care coupled 
with disregard for consequences. Speed alone does 
not amount to recklessness. Conduct arising from 
mere inadvertence, thoughtlessness, or error of judg- 
ment is not reckless. Yanney v. Nemer ............. 
Under the Iowa guest statute the actions and con- 
duct of the driver and not his mental attitude 
measure the degree of care and determine whether 
or not he is proceeding with a heedless disregard 
for consequences. Yanney v. Nemer ........cccccccseeeeeeeeee 
In order for a guest to establish reckless operation 
under the Iowa guest statute, it is necessary to 
show some act of the host that amounts to utter 
indifference to the safety of the guest. Yanney v. 
INGCMET  ssscties catee she Shes nspectds aobalk ec beasd ae oadbatoa ne calnasasgee ccc yaee 
To establish reckless operation under the Iowa 
guest statute, it is necessary to show that the 
danger was known to the driver, or was so obvious 
and apparent that the driver must be held to have 
known of it; or that there was a danger amounting 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 


to an almost certain probability and not a possi- 
bility; and that the driver, with conscious knowl- 
edge of such situation, did not exercise the slightest 
care to avoid injury to his guest. Yanney v. Nemer 
The violation of any statutory or valid municipal 
regulation, established for the purpose of protecting 
persons or property from injury, is sufficient to 
prove such a breach of duty as will sustain a 
private action for negligence, if the other elements 
of actionable negligence concur. Stark v. Turner 
Mundy V2. Davis oiccicciececcccscccsecccceeseseeeeeccesseceeccessssessceevecese 
A violation of a statutory or municipal regulation 
is evidence of negligence, which the jury is entitled 
to consider upon the question whether actionable 
negligence existed. Stark v. Turner 
Mundy v. Davis oi.eeecceccecscccsessscsesceeeeeee 


The lawfulness of the speed of a motor vehicle 
within the prima facie limits fixed is determined by 
the further test of whether the speed was greater 
than was reasonable and prudent under the condi- 
tions then existing. Stark v. Turner o000.....ccceeee 


One having the right-of-way may not on that ac- 
count proceed serenely unconscious of the surround- 
ing circumstances. He has the right-of-way over 
traffic approaching on his left, but is not thereby 
relieved from the duty of exercising ordinary care 
to avoid accidents. Stark v. Turner .0.....ccccscceccsesseeees 


Where there is no evidence to support the pleaded 
defense of contributory negligence it should not be 
submitted to the jury, and to do so under such cir- 
cumstances constitutes prejudicial error. Johnson v. 
WORT ODS scsicsce.ceiacee slo saab ua seeecet nant Nona ces ada a nak ce eilen 
Weisenmiller v. NeStor .........cccscccescessesesscecceesececeseecseseeeees 


An instruction, which places upon the defendant 
the burden of proving by a preponderance of the 
evidence “gross negligence or contributory negli- 
gence” on the part of the plaintiff in order to estab- 
lish the defense of contributory negligence, is error. 
Kristufek v. Rapp .0....ccccccescccseccessceseseessseeesceecseesesssesseeseees 


When a person enters an intersection of two streets 
or highways he is obligated to look for approaching 
cars. If he fails to see a car which is favored 
over him under the rules of the road, he is guilty 
of contributory negligence as a matter of law. If 
he fails to see an automobile not shown to be in a 
favored position, the question of his contributory 
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negligence in proceeding to cross the intersection 
is a jury question. Becks v. Schuster ..........:.-s00+ 
Where two motorists approach an intersection at or 
about the same time, the driver approaching from 
the right ordinarily has the right-of-way. But if 
the situation is such as to indicate that to proceed 
to cross would probably result in a collision, then 
he should exercise ordinary care to prevent an ac- 
cident. Becks v. Schuster -2........cceceteccscsseseesceeeeeseeeeeeeess 
Where different minds may seasonably draw differ- 
ent conclusions or inferences from the evidence or 
there is a conflict in the evidence as to whether 
or not negligence or contributory negligence has 
been established, the question is for the jury. Becks 
AY SS CMUSEOR ccc ceccs \castece sic av snie sda igthsnasauvassdcsiccepeuccetanestesdeies 
Negligence is a failure to do what reasonable and 
prudent persons would ordinarily have done or 
doing what reasonable and prudent persons would 
not have done. Mundy v. Davis ..000......cccsecceeceeeeeee 
The burden is upon defendant to plead and prove 
the defense of contributory negligence and this 
burden does not shift during the trial of the case. 
However, if the evidence adduced by the plaintiff 
tends to prove that issue the defendant is entitled 
to receive the benefit thereof and the court must 
instruct the jury to that effect. Mundy v. Davis .... 
Krepcik v. Interstate Transit Lines o.........ccceceeeees 
Contributory negligence is conduct by plaintiff 
amounting to a breach of the duty which, concurring 
and cooperating with actionable negligence for which 
defendant is responsible, contributes to the injury 
complained of as a proximate cause. Mundy v. Davis 
The negligence of a person driving an automobile 
may not ordinarily be imputable to his guest, but 
such guest may be responsible for the consequences 
of his own negligence. Kuska v. Nichols Construc- 
COM CO e805 sss ccec ec cal fa stele sdacheasenndapsncepbgedbecuceciuenseatea teins 
A guest riding in an automobile is required to 
use care in keeping a lookout commensurate with 
that of an ordinarily prudent person under like 
circumstances, but is not required to use the same 
degree of care as devolves upon the driver. If 
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the guest perceives or should anticipate danger, © 


he should warn the driver. Ordinarily, the guest 
need not watch the road or advise the driver in the 
management of the car. Kuska v. Nichols Construe- 
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An invited guest in an automobile driven by another, 
with knowledge of approaching danger, should warn 
the driver of the danger, unless to a reasonably 
careful, cautious, and prudent person it appears 
that the warning would be of no avail or go un- 
heeded, or that the driver observed or should have 
observed the danger. For failure to give such warn- 
ing the guest would be chargeable with contributory 
negligence. Kuska v. Nichols Construction Co. ........ 
An invited guest, with knowledge of approaching 
danger, in the exercise of ordinary care should pro- 
test to the host if there is time and opportunity, 
unless it reasonably appears that such protest would 
go unheeded or would be of no avail. For failure 
so to do the guest may be chargeable with contribu- 
tory negligence. Kuska v. Nichols Construction Co. 
In a jury case, where different minds may draw 
different conclusions or inferences from the evi- 
dence adduced, or if there is a conflict in the evi- 
dence, the matter at issue must be submitted to the 
jury. Where the evidence is undisputed, or but one 
reasonable inference or conclusion can be drawn, 
the question is one of law for the court. Kuska v. 
Nichols Construction C0. .....ccccccssccccccceccessseceseseeseserecseees 
Where separate independent acts of negligence 
combine to produce a single injury, each partici- 
pant is liable for the resulting damages, although 
one of them alone might not have caused the injury. 
Kuska v. Nichols Construction Co. .........:2.cc20c200e0e 
It is the continuing duty of a road contractor en- 
gaged in highway construction to adequately warn 
the traveling public of danger to travel or if ob- 
structions are placed thereon. A failure to so warn 
the traveling public is continuing negligence as dis- 
tinguished from a condition. If reasonable minds 
could conclude from the evidence that such negli- 
gence proximately caused an accident, the issue 
should be submitted to a jury for its determination. 
Kuska v. Nichols Construction Co, ........c:cccceccsseseseeeees 
A traveler may ordinarily occupy and use any part 
of a public highway when not needed by another 
whose rights thereto are superior to his own. 
Kuska v. Nichols Construction Co. .0......::cc01cccssscee-s 
The presence of a well-traveled track connecting 
with a public highway open to travel, with no bar- 
ricades thereto and no warning signs thereon, con- 
stitutes a continuing invitation to the traveling public 
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to use the same, and justifies the assumption that 
it is reasonably safe for the accommodation of the 
public while using ordinary care. Kuska v. Nichols 
Construction CO. ...csccscsceccsecceccscersccceersescecceeeeeeeeneesseeaeacees 
It is the duty of the trial court, without request, 
to submit to and properly instruct the jury upon 
all the material issues presented by the pleadings 
and the evidence. This rule applies to the affirma- 
tive defense of contributory negligence. Krepcik v. 
Interstate Transit Lines «..0.....222.:ccccecceeeeeeceeeeeeeeeneneeeeteee 
Where specific charges of contributory negligence 
are pleaded and supported by proof, the instruc- 
tions should submit those specific charges to the 
jury for its determination. To fail to do so, 
whether or not requested to do so, is error. Krepcik 
vu. Interstate Transit Lines .2....0.....ccccccceccceceececseeceeceeeenees 
A person who knowingly and of his own volition 
exposes himself to an obvious danger cannot re- 
cover damages for any injury which he might have 
avoided by the use of reasonable care. Gade v. 
Carlson: i 26. scshecehect in Sele ceili e lel ences tines 
Want of ordinary care, and not knowledge of the 
danger, is the test of contributory negligence. Gade 
Ws “COLSON ir cesccse code ea cates as bats sntvectabastes gests sdeceecevosseeseed 
When one sees or could have seen the approach 
of a moving vehicle in close proximity to him, sud- 
denly moves from the place of safety into the path 
of such vehicle, and is struck, his own conduct con- 
stitutes contributory negligence more than slight in 
degree and precludes recovery. Gade v. Carlson .... 
The cause which will afford the basis for an action 
for damages for negligence must be a proximate 
cause of the accident and the ensuing injuries or 
death. Frerichs v. Eastern Neb. Public Power Dist. 
To be regarded as a proximate cause of an accident 
negligence must be of such a character that it may 
be said that the accident was the natural and prob- 
able result thereof. Frerichs v. Eastern Neb. Public 
POwWer? Di8t. -.2iccccncsalesetaceocsasccaascesoscacccsscacecascasesvusonessicoasbass 
Where a negligent act creates a condition from 
which injury flows only by a subsequent independ- 
ent act of a third person, the two acts are not con- 
current and the existence of the condition is not a 
proximate cause of the injury. Frerichs v. Eastern 
Neb. Public Power Dist. -22..2....2.-2:0ccescecsececeeeneeceesecesnecees 
An owner or occupant is not Hable for injuries to 
a fireman or individual fighting a fire, who is a bare 
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New Trial. 
1. 


licensee, except those injuries proximately resulting 
from willful or wanton negligence, a designed injury, 
or a hidden danger or peril known to the owner or 
occupant but unknown to the fireman or individual. 
Wax v. Co-Operative Refinery Asan. .........cceceecescsereeees 
In an action by a fireman or.person injured while 
fighting a fire, it is immaterial whether or not the 
fire was started by negligence of the occupant or 
owner of premises or that such was continuing 
negligence, since a fireman or individual undertakes 
to fight a fire knowing that it exists and as licensee 
ordinarily assumes the risk of the premises as he 
finds them. Wazx v. Co-Operative Refinery Assn. .... 
The duty of an owner or occupant of premises 
owing to a licensee is not confined to real prop- 
erty, but applies as well to personal property. 
Wax v. Co-Operative Refinery Assn. .....ccccccccceseees 
The exceptions to the general rule requiring a 
motorist at night to be able to stop within the area 
lighted by the lights on the automobile should em- 
brace all situations wherein reasonable minds may 
differ on the question of whether or not the oper- 
ator of the automobile exercised due care, caution, 
and prudence. Heeney v. Churchill ...........cccccccececsee 
It is more than slight negligence as a matter of law 
under the comparative negligence statute for one to 
stop an automobile on a railroad track without look- 
ing or listening for approaching trains. This rule 
prevails even though the whistle was not blown, the 
bell not rung, or the speed of the train excessive. 
Huckfeldt v. Union Pacific R. R. Co. ....ecccccccccscceceeee 


An application for new trial must be made within 
ten days, either within or without the term, after 
the verdict, report, or decision is rendered, except 
(1) where unavoidably prevented, or (2) for the 
cause of newly discovered evidence material for the 
party applying, which he could not with reasonable 
diligence have discovered and produced at the trial. 
Frenchman-Cambridge Irrigation Dist. v. Ferguson 
A motion for a new trial which is not filed within 
the time specified by statute is a nullity and of no 
force and effect. Frenchman-Cambridge Irrigation 
Dist Us, FCP QUSON ooo cnc ccacecescistescetenteseieasistes lees cdeeweti ek 
Where a verdict is returned against a plaintiff and 
in favor of several defendants, on different, dis- 
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tinct, and separate defenses pleaded separately by 
them, a single joint motion for a new trial against 
them all is insufficient, and it should be overruled 
if the verdict is good as to any one of the defendants. 
Gunn v. Coca-Cola Bottling Co. ......ccccccceccecesceceseneeeeeeee 
The time for filing a motion for new trial begins to 
run from the time the decision was rendered, and 
not from the date it was filed or entered on the 
journal of the court. Molczyk v. Molezyk .....2...0....-- 
The time limitation on filing motion for new trial 
is not directory merely but wholly mandatory, and 
only the date the decision was rendered is to be 
considered in determining the time within which a 
motion for new trial must be filed. Molczyk v. 
MOlC RY le Secsscectcsvccsonianes tusiccscbetescatesstvedeccdeledetdenavecaly 
Errors occurring during the trial of a criminal case 
cannot be reviewed in the Supreme Court unless they 
have been assigned in and presented to the trial 
court by a motion for new trial. Fisher v. State .... 
A new trial will not be granted upon the ground 
of newly discovered evidence, unless it is made to 
appear that such evidence, if offered and admitted 
on the trial, would probably have produced a dif- 
ferent result. Hodges v. Hodges .......c..ccccccecceccenceoeese 
In re Estate of Bergren ....eccccccsccseccessssssssssscccesseceeeseceeee 
The application for a new trial on the ground of 
newly discovered evidence is addressed to the sound 
judicial discretion of the trial court, and its action 
thereon will not be overruled unless a clear abuse 
of discretion is shown. Hodges v. Hodges ............ 
In re Estate of Berggren ........ccccccccccccceccssscseccenssenseceeseens 
Where a trial judge does not give a reason for 
granting a new trial, justification for so doing 
must be found in the record. Nelson v. Wiepen .... 
Where a trial judge grants a new trial there is no 
burden in the sense of a burden of proof on either 
party. The burden is upon both parties to assist 
the court to a correct determination of the question 
or questions presented. Nelson v. Wiepen ................ 
Errors alleged to have been committed in a trial 
where the trial court grants a new trial will be 
considered and determined in the Supreme Court 
so far as necessary to the appeal, subject to the 
right to notice and consider plain errors not assigned. 
Nelson V. Wiemen .on.eecceccescccceecccescecccececececesssesaceesecececessee 
In the trial of a criminal action, where counsel for 
defendant proceed with the trial, without objection 
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14. 


15. 


Pardons. 
Pardon or parole relates to events after conviction 


and without request for a mistrial, they will not 
be heard to complain for the first time, on motion 
for a new trial, of applause by spectators. Sundahl 
Me SEAL cca yc aewsstauitey cab ceeseie tagetonsuesoAcleeee Seated taeda beet 
Where a defendant elects not to interrogate pro- 
spective jurors as to whether or not they have read 
a newspaper article before trial, and it develops that 
one juror had read the article and others did so 
during the trial, the defendant waives the prejudice, 
if any, where objection is made for the first time 
on motion for new trial. Sundahl v. State ............ 
The district court, in trying the issues presented 
by a motion for a new trial, has the right to in- 
dulge the presumption that the jurors were mindful 
of the oaths which they took, and found the verdict 
they did solely upon the evidence introduced on the 
trial of the case. The law supplies, by presump- 
tion, the evidence that the jurors obeyed their oaths. 
SUNdAAL v. State nc ceecesccesseccessesecssnneveneensonsscsssessseesceserenees 


‘If an appellee desires to insist upon his right to a 


new trial in case the entry of a judgment notwith- 
standing the verdict is held to be erroneous, he 
must assign such error contained in his motion for 
a new trial upon which he intends to rely to obtain 
it. Long v. Carpenter .....ccccccccccccccccscsesssesecsesseseeesscesecense 


and to action by the executive department. Sun- 
GOAL V. State ee eeeesceccccecscesesseseeeeecenseeceseseesscsccsesencesacacens 


Parent and Child. 


1. 


A parent is not liable criminally for moderately or 
reasonably correcting a child, but it is otherwise 
if the correction is immoderate and unreasonable. 
Fisher VU, State o.....cecccccccsscsssssescsecsenssesevscesvsseseseuseseecceeees 
A father usually continues to be liable for the sup- 
port of his minor children to the same extent after 
the divorce as before. Provisions in a divorce de- 
cree for their suitable maintenance and support are 
entirely distinct from the allowance of alimony to 
the wife or division of property between the parties. 
Wargh v. Waugh oiccccccccccccccscccccsccssccevecererecsessesescecsesesees 
The custody of minor children is to be determined 
by their best interests with due regard for the su- 
perior rights of fit, proper, and suitable parents. 
Bize v. Bize 


975 


550 


550 


550 


862 


550 


166 


325 


976 


Parties. 


1. 


Partition. 
In an action for partition it is the duty of the parties 
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A motion for judgment on the pleadings admits facts 


well pleaded or admitted, but does not admit con-— 


clusions of law. It is only where, upon statements 
in the pleadings, one party is entitled by law to 
judgment in his favor that judgment should be so 
rendered by the court. Gilbert v. First National 
Baile cisivstecsbd sos cishesst ee catetasrecces dcocbctdavavdastinsisdseacteasstiverdsesse 
One having an interest in the result of pending 
litigation may intervene as a matter of right. 
Gilbert v. First National Bark o0u.......csccscccecesscereeeeeeeee 
An intervener must factually plead some interest 
in the subject matter of the litigation as distin- 
guished from a mere denial of the rights of plain- 
tiff or defendant. Gilbert v. First National Bank .... 
The interest in a matter in litigation which will 
authorize a person to so intervene must be such a 
direct and immediate interest that the person or 
persons seeking to intervene will either lose or gain 
by the direct operation and legal effect of the judg- 
ment which may be rendered in the action. Gilbert 
v.- Firat National Banke oiieececccccceccecmcccscescseeeeesseeseeeneeeee 
An interest authorizing intervention must be one 
arising from a claim to the subject matter of the 
action or some part thereof or a lien upon the money 
or property or some part thereof, as distinguished 
from an indirect, remote, or conjectural interest 
in the result of the suit. Gilbert v. First National 
Biles sen oat Sess cass ene eee see ace eas lteecas aay, sedan cdeaei aed 
An intervener who is not an indispensable party 
cannot change the position of the original parties 
or change the nature and form of the action or the 
issues presented. Gilbert v. First National Bank .... 
An intervener is ordinarily entitled to present only 
issues, as distinguished from facts, which sustain 
or oppose the respective contentions of the plaintiff 
and defendant or either of them. Gilbert v. First 
National. Bares :2:2.5225 zeit hoieicbedecete cate eaeteigtenciceee eine 


appearing, whether as plaintiff or defendant, to 
exhibit documentary proof of title, if any they 
have, and if they have no documentary evidence of 
title, to adduce other satisfactory and sufficient 
evidence in proof of their interest in the real estate 
in question. Frankenberger v. Holm .0.00.....cc000- 
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Partnership. 


1, 


Pleading. 


1. 


The existence of a partnership depends upon the 
agreement of the parties. Their intention is to 
be ascertained from all the evidence. Byram v. 
PROMMSON ..fvisscndccseccdsStsactvencbsaeisswsxsulentesgcbaatdedteativecesidedsortenat 
Without recourse to court proceedings partners 
may state an account among themselves, either in 
full or as to some particular branch of the part- 
nership transactions. Byram v. Thompson. ...........- 


A general demurrer admits all allegations of fact in 
the pleading to which it is addressed, which are 
issuable, relevant, material, and well pleaded; but 
does not admit the pleader’s conclusions of law or 
fact. In re Estate of Halstead ...0.0....2..:ccceeecee 
A general demurrer tests the substantive legal 
rights of parties upon admitted facts, including 
proper and reasonable inferences of law and fact 
which may be drawn from facts which are well 


pleaded. If the petition states facts which entitle. 


the plaintiff to relief, whether legal or equitable, 


_it is not demurrable upon the ground that it does 


not state facts sufficient to constitute a cause of 
action. In re Estate of Halstead 00... 
Where a party relies upon a variance between the 
pleadings and the proof to defeat a recovery, that 
question should be raised at some time during the 
progress of the trial. Unless it is so raised and 
suggested to the trial court, it will not be considered 
on appeal to the Supreme Court. Smith v. Brooks 
In order for a litigant to invoke the benefits of the 
Uniform Judicial Notice of Foreign Law Act it 
is required that he give reasonable notice in the 
pleadings or otherwise to the adverse party of his 
intention so to do. Such notice is a prerequisite to 
offering proof of such foreign law or asking the 
court to take judicial notice thereof. Smith v. Brooks 
The correctness of the ruling of the district court 
sustaining a demurrer to a petition must be de- 
termined by consideration only of the facts well 
pleaded therein and any reasonable intendments 
implied from them. Hester v. Young  ....c.cccccccccccccee 
Pleadings in another case or parts thereof which 
amount to admissions against interest in a case 
on trial are admissible against the party who made 
the admissions. Zimmerman v. Lindblad ................ 
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In deciding the correctness of a ruling on a de- 
murrer to a pleading, only allegations of fact in 
the pleading to which it is directed may be con- 
sidered. Todd v. Board of Educational Lands and 
D SCT 24 fan Ne Pee re Le oo USPS A 
A general denial is available to a defendant to 
challenge one or more of the elements essential to 
a recovery. The effect of the denial is to put the 
burden on plaintiff to establish by evidence the 
matters denied. Master Laboratories, Inc. v. Chesnut 
Evidence in an action based on quantum meruit that 
defendant did not agree to pay the reasonable 
value of labor and materials furnished does not 
constitute a material variance with an allegation 
of the petition that defendant orally agreed to pay 
such reasonable value. Umberger v. Sankey ........ 
It is not necessary in a pleading to state facts which 
the law implies. When they are so pleaded they 
do not change the identity of the cause of action 
and they will ordinarily be treated as surplusage. 
Umberger v. Sankey  ..2...c.ccccccccccceccecccetesessetesensssssececceeee 


Principal and Agent. 


Process. 


1. 


The extent of the authority conferred upon an agent 


may be a question of fact but the question of 
whether there is any evidence to prove it is one 
of law. Gunn v. Coca-Cola Bottling Co... 


Where a statute authorizes personal service on 
a nonresident then out of the state, and prescribes 
the manner in which the service shall be made, the 
service must be made by the person or officer 
designated. Nelson v. Robinson .........ccccccccseeecseseeeee 
Service outside of the state by a sheriff, deputy 
sheriff, or other person of a foreign jurisdiction, 
without appointment by the sheriff of the county 
in which the suit was brought, as required by 
statute, is insufficient and invalid. Nelson v. Robin- 
BOM caveh sevacc saa srsdsd ea ddas dais eu tnadatengevavede la edeeetaeeiliceretetennieticls 
Statutes prescribing the manner of service of 
summons are mandatory and must be strictly pur- 
sued. Nelson v. Rodinson ......ccccccceccesesecceesecseceesneesess 


Public Lands. 


1. 


The public school lands of the state are held in 
trust for educational purposes by the terms of the 
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Constitution. State ex rel. Ebke v. Board of Educa- 

tional Lands & Funds ....n......cccccccceseceesececseeesesnceeeneeneenees 244 
2. As a trustee of the public school lands and the in- 

come derived therefrom, the state is required to ad- 

minister the trust estate under the rules of law 

applicable to trustees acting in a fiduciary capacity. 

State ex rel. Ebke v. Board of Educational Lands 

PUNKS. x scsseccsils nis Medicare tie di Se derndte SUN scceicevs esegibcedese 244 
38. A breach of the duties and functions imposed upon 

the state as a trustee by virtue of its constitutional 

status as such is a violation of the Constitution 

itself. State ex rel. Ebke v. Board of Educational 

Lands: :@ Funds) acces nig se es 244 
4. The Legislature is authorized to provide by statute 

the terms upon which the public school lands of 

the state may be leased, but such terms must be 

consonant with the duties and functions of a 

trustee acting in a fiduciary capacity. State ex 

rel. Ebke v. Board of Educational Lands & Funds 244 
5. The state as trustee of the public school lands owes 

the beneficiaries of the trust its undivided loyalty 

and good faith, and its acts must be in the sole 

interest of such beneficiaries. State ex rel. Ebke v. 

Board of Educational Lands & Funds ...........000c000000- 244 
6. An act of the Legislature dealing with trust prop- 

erty of which the state is the trustee constitutes 

a breach of trust where it appears that it sub- 

stantially benefits a special class of persons at the 

expense of the trust estate. State ex rel. Ebke v. 

Board of Educational Lands & Funds ....00......:0c00000 244 
7. A legislative act which fixes the valuation of the 

public school lands of the state on an arbitrary 

basis without regard to its fair market value and 

requires the Board of Educational Lands and Funds 

to renew the leases of existing lessees on such basis 

is violative of the duties of the trustee in conferring 

special benefits on such lessees to the detriment of 

the beneficiaries of the trust. State ex rel. Ebke 

v. Board of Educational Lands & Funds ...............- 244 
8. It is the duty of a trustee to obtain a maximum 

return to the trust estate from the trust properties 

under its control, subject to the taking of necessary 

precautions for the preservation of the trust estate. 

State ex rel. Ebke v. Board of Educational Lands 

OO TOUR ass edict sataste nh Dota nsat tl cotarioocs caved suds caste toe 244 
9. The loss of maximum income properly permitted by 

a trustee must bear a reasonable relation to the 
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risks sought to be avoided. A trustee may not per- 
mit an unreasonable loss of income in protecting 
the trust res where the loss is out of all proportion 
to the risk and where the protection of the trust 
res is, or can be, otherwise amply guarded against. 
State ex rel. Ebke v. Board of Educational Lands 
GG PUN. acc hesoies Beside asset eetns stone casenccateasesteaaoe laeceactes 
Two sections of amendatory acts relating to leasing 
of educational lands are violative of the duties and 
functions of a fiduciary trustee and, as such, con- 
travene the Constitution of Nebraska. State ex 
rel. Ebke v. Board of Educational Lands & Funds 
An assignment of a school land lease was ineligible 
for record if at the time the assignment was ten- 
dered for record the assignor was in default of 
payment of some amount required by the lease to 
be paid. Todd v. Board of Educational Lands & 
PUNE. so ieliocl ee ion isch iad etal hicdecwen dsleeba van Rotel 
If the assignor was not in default of any payment 
required by the lease when the assignment was 
tendered for record, it was entitled to be recorded. 
Todd v. Board of Educational Lands & Funds ........ 
The purpose of the statute requiring recording of 
assignments of school land leases was to furnish 
information and notice of the identity of the owner 
of the lease and was for the benefit and conven- 
ience of the state. Todd v. Board of Educational 
LOnds & WUnds:. ci8 Sccssece Baek te kocsis Mecsas 


The rights of a lessee of school land are determined 
by the law as it was at the time the lease was made. 
The lessee may not be deprived of any substantial 
right resulting from the lease in his favor by sub- 
sequent legislation. Todd v. Board of Educational 
Dands Ke FUN oo.cccccecccceccccceccseecsscesesnecssseesessceseesennseeseesee 
The holder of a school land lease desiring to assign 
it has the right to assign subject only to the con- 
ditions with reference to assignment to which the 
lease was subject at the time of issuance. Watson 
Hay Co. v. Board of Educational Lands & Funds .... 
Assignee of school land lease was entitled to have 
recorded an assignment for the remainder of the 
term. Hanna v. Board of Educational Lands & 
Funds 


Assignee of school land lease was not entitled to 
have a new lease issued directly to him for the 
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school lands described in that lease. Hanna v. Board 
of Educational Lands & Funds ....0.....0c..cccceeeeeeeeeeeee 619 


Public Service Commissions. 

1. <A motor carrier must have a certificate of con- 
venience and necessity issued by the Nebraska State 
Railway Commission. Conditions precedent to the 
issuance of a valid certificate are stated. In re 
Application of Pichling ........ccccscccccccecccseetecerseeeceeeeeeees 108 

2. The power of the Nebraska State Railway Commis- 
sion to regulate common carriers is derived from 
Article IV, section 20, of the Constitution. Such 
powers are plenary and self-executing in the ab- 
sence of specific legislation on the subject. In re 
Application of Richling ............... ssusahd pocdnssesieossvackieensee 108 

8. Where the Legislature enacts specific legislation 
implementing Article IV, section 20, of the Con- 
stitution, the Nebraska State Railway Commission 
is subject to and governed by the provisions of 
such enactment. In re Application of Richling .... 108 

4. The Motor Carrier Act provides the exclusive method 
for obtaining a valid certificate of convenience and 
necessity. In re Application of Richling ................... 108 
In re Application of Camdda oo... ccccccccesccceceeeeeee teens 256 

5. A temporary certificate is subject to the same re- 
quirements as to any other certificates of conven- 
ience and necessity. The Motor Carrier Act makes 
no distinction between classes or types of certifi- 
cates. In re Application of Richling 0.000000... 108 

6. Where the Nebraska State Railway Commission fails 
to give notice to all interested persons of the filing 
of an application for a certificate of convenience 
and necessity, it has no power to issue a valid certi- 
ficate of convenience and necessity, temporary or 
otherwise. In re Application of Richling ................ 108 

7. Statute dealing with emergency rate orders has no 
relation to an application for a certificate of con- 
venience and necessity by a common carrier in 
intrastate commerce by motor vehicle upon the 
public highways of the state. In re Application of 
PORCH AIG: kn c2ciee oh ce ea tloes tcc occsth oni ciceaastalsraesisesnte al acssess 108 

8. The matter for decision in an appeal from an order 
of the Nebraska State Railway Commission, while 
acting within its jurisdiction, is that the order is 
or is not unreasonable or arbitrary. In re Applica- 

Bor Of COs none. iieeeeecceccesseceeecescessesssecesssssecseteaeccucesseee 256 

9. The Nebraska State Railway Commission may inter- 
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pret or clarify a certificate of convenience and 

necessity if it is indefinite, ambiguous, or uncer- 

tain in its terms or provisions. In re Application 

Of CONGDG: 5.25. doccscie ei ee cesccbeg DecsitensteSetesedteseatesescehtnes 256 
10. In determining the issue of public convenience and 

necessity, controlling questions are whether the 

operation will serve a useful purpose responsive 

to a public demand or need; whether this purpose 

can or will be served as well by existing carriers; 

and whether it can be served by applicant in a 

specified manner without endangering or impair- 

ing the operations of existing carriers contrary to 

public interest. In re Application of Canada. ........ 256 
11. In the enactment of the statute regulating appeals 

fron the Nebraska State Railway Commission, the 

Legislature left it optional whether or not a party 

dissatisfied with an order of the commission upon 

which there has been a hearing would file a motion 

for rehearing in order to institute proceedings in 

the Supreme Court to reverse, vacate, or modify 

such order. In re Application of Chicago, B. & Q. 

Pes PC OF 2s hated Ene sansanes ee ee aro ht 281 
12. If a party timely files a motion for rehearing with 

the Nebraska State Railway Commission he may 

have one month from the ruling thereon within 

which to appeal, thereby presenting for consideration 

and review not only errors of law which allegedly 

occurred during the hearing but also whether or 

not the complete record discloses that the commis- 

sion acted within the scope of its authority and 

whether or not its order was arbitrary and un- 

reasonable. In re Application of Chicago, B. & 

Qi Be Re CO e: uap sa sccl thse deavee Meveeeceed tered cascbccede atte neottcs 281 
13. Ifa party does not file a motion for rehearing with 

the Nebraska State Railway Commission, or it is 

filed out of time but his appeal is timely perfected 

within one month from the date of the entry of the 

order to which complaint is made, the Supreme Court 

will not consider or review any assigned errors of 

law which allegedly occurred during the hearing, 

but will search the complete record to determine 

whether or not the commission acted within the 

scope of its authority and whether or not its order 

was arbitrary and unreasonable. In ve Application 

of Chicago, B. & Q. Ry. BR. CO. iiceccececeecccccecceseeceeeceeee 281 
14. If the appeal of a party from an order of the 

Nebraska State Railway Commission is not timely 
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15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


perfected within one month from the date of entry 
of the order to which complaint is made, the 
Supreme Court has no jurisdiction. In re Applica- 
tion of Chicago, B. & Q. Re R. CO. wiececcteesseeseccesenscees 
If an application filed with the Nebraska State 
Railway Commission involves the discontinuance 
and substitution of interrelated trains and presents 
over-all issues relating to public passenger trans- 
portation needs and services which are each com- 
ponent parts of the same problem, the commission 
has authority to hear such issues as one proceeding 
and dispose of them with one order. In re Applica- 
tion of Chicago, B. & Q. BR. Re CO. veceeececcesececeteeerees 
A final order of the Nebraska State Railway Com- 
mission granting a railroad company authority to 
discontinue specified passenger trains, operated 
within the state at a loss and for the operation of 
which no public need exists, is within the scope of 
its authority and not arbitrary and unreasonable. 
In re Application of Chicago, B. & Q. R. R. Co. .... 
The abeyance provision contained in statutory pro- 
vision authorizing appeals from orders where fixing 
of rates or discrimination in rates is involved has 
no application to an order made under the Motor 
Carrier Act. Safeway Cabs, Inc. v. Honer .............-. 
The inherent power of the Supreme Court to stay 
an order of the railway commission pending the 
determination of an appeal cannot be invoked ex- 
cept for cogent reasons requiring preservation of 
the status quo. Safeway Cabs, Inc. v. Honer ........ 
The Nebraska State Railway Commission has juris- 
diction and authority to suspend, change, or re- 
voke a certificate of convenience and necessity in 
whole or in part, provided that in so doing it pro- 
ceeds in conformity with statute. Jn re Applica- 
E109 Of FR OSL OT erc2 soe. dansk Sh eceleases bile ene caecieeeloe eile 
The term “willful failure,” is such behavior through 
acts of commission or omission which justifies a 
belief that there was an intent entering into and 
characterizing the failure complained of. In re 
Application of PResler ......ccecccccccccsccsccssseceescessceeecenseceeeee 
Where there is competent evidence sufficient to sus- 
tain the finding of the railway commission an order 
based on such finding is not unreasonable or arbi- 
trary. in re Application of Resler .....ccccccececeeee 
Unless an order of the railway commission is 
shown to be unreasonable or arbitrary, the Su- 
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preme Court is not authorized to interfere with the 
power of the commission to regulate common car- 
riers. In re Application of Pesler 0.0.0... 
A certificate of public convenience and necessity 
granted and issued by the Nebraska State Railway 
Commission is not property within the terms of the 
Motor Carrier Act, and the commission has no juris- 
diction to transfer or assign it from the holder there- 
of to another. In re Application of Petersen & Peter- 
BENS LNs. ch cesta ccc vats les ino Seascacasdekvcbetntee eed Seseaetdees 


If an application filed with the Nebraska State 
Railway Commission involves the discontinuance and 
substitution of interrelated trains and presents over- 
all issues relating to public passenger transporta- 
tion needs and services which are.each component 
parts of the same problem, the commission has au- 
thority to hear such issues as one proceeding and 
dispose of them with one order. In re Application of 
Chicago, B. & Q. BR. Ri CO. occ ccceccenceccccceneceeetencnscceetecees 
A final order of the Nebraska State Railway Com- 
mission granting a railroad company authority to 
discontinue specified passenger trains, operated with- 
in the state at a loss and for the operation of which 
no public need exists, is within the scope of its au- 
thority and not arbitrary and unreasonable. In re 
Application of Chicago, B. & Q. R. R. Cow _.00. 22... 
A railroad company’s right-of-way and other real 
property specially benefited by a public improve- 
ment is liable for special assessments in the same 
manner and upon the same basis as other property 
owners in a public improvement district. Chicago & 
N.W. Ry. Co. v. City of OMGRG o..........eccccereeteeseeeeeeeee 
It is more than slight negligence as.a matter of law 
under the comparative negligence statute for one to 
stop an automobile on a railroad track without look- 
ing or listening for approaching trains. This rule 
prevails even though the whistle was not blown, 
the bell not rung, or the speed of the train excessive. 
Huckfeldt v. Union Pacific R. R. C0. 2.2.2: 


No force on the part of the defendant, or resistance 
on the part of the female, is essential to constitute 
the crime of rape, or of an assault with intent to 
commit that offense, when it is alleged and proved 
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Replevin. 
1. 


that the female is under the statutory age of consent 
and the defendant is at least 18 years old. Hughes 
Ds OEE: Sess tess has he lee hn Saal a a ot suas Net dh lai dees coud 
In a prosecution for assault with intent to commit 
rape, it is not essential to a conviction that the 
prosecutrix should be corroborated by the testimony 
of other witnesses as to the particular act constitu- 
ting the offense. It is sufficient if she be corrobor- 
ated as to material facts and circumstances which 
tend to support her testimony, and from which, to- 
gether with her testimony as to the principal fact, 
the inference of guilt may be drawn. Hughes v. 
SS EMEO: ose ier esi cecte coos Pan nest Dances by Wag too Saeed ene Sane 


To entitle a plaintiff in replevin to recover, the neces- 
sary facts must be shown to have existed at the 
time the action was commenced. Alliance Loan & 
Investment Co. v. Mor gam ...ccccccsoccsccnnsecesesecnsceseerecnnesescs 
Any fact that transpires after the institution of a 
replevin case is immaterial in the consideration and 
determination of the merits of the case. Alliance 
Loan & Investment Co. v. Morgan .0..cccccccccsccneerccensseeess 
A plaintiff in a replevin case must recover on the 
strength of his right in or to the property and not 


‘upon any weakness of the interest of the defendant 


therein. Alliance Loan & Investment Co. v. Morgan 
A judgment in a replevin action for a defendant 
holding a lien must be for a return of the property, 
or, in the alternative, for the value of the possession 
thereof if a return cannot be had, for damages for 
the withholding of the property, and costs of the 
suit. Alliance Loan & Investment Co. v. Morgan .... 
If property taken under a writ of replevin cannot be 
returned, the measure of damage of the defendant is 


‘the amount of his lien with interest and costs, with- 


Rescission. 
1 


in the value of the property. Alliance Loan & In- 
vestment Co. v. Morgan ............. assksevesbdsnadee goadtotsesdecdes auc 
Damages for withholding’ property taken on a writ 
of replevin may be recovered only if the property 
is returned to the defendant. Alliance Loan & In- 
vestment Co. V. MOrgar ......cccccccecccceccsccscseesesessscseceseeeecees 


An indivisible contract cannot be rescinded in part 
and a part remain executed. If rescinded at all, 
it must be the entire contract, and the parties thereto 
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placed in the situation they were at the time it was 
made as nearly as the circumstances will permit. 
JAMES VY. HOGAN 00..-.sseccccesceecsccecessnneeneetecencnecesceesesetencsscenceees 
The remedies of rescission and damages are incon- 
sistent; the former proceeding upon disaffirmance, 
and the latter upon affirmance of the contract. 
Tames Vv. Hogan o...-.seccecenceevcceceesencesecsecesnssesesesteeseacsteneseeates 
Rescission extinguishes the contract and neither 
party can thereafter base any right of recovery on 
any part of it. James v. Hogan .00....icccccecceceeeee 


The letters “f. 0. b.” are an abbreviation of the 
words “free on board” and standing alone in a con- 
tract of sale they simply mean that the subject of 
the sale is to be loaded for shipment without ex- 
pense to the buyer. Storz Brewing Co. v. Brown .... 
In a contract of sale if delivery is made by carrier, 
the place of shipment is ordinarily deemed the place 
of delivery unless a contrary intent appears. Storz 
Brewing Co. v. Brown ....ececceeccccnsceeceeesectenssscnsencecneeetsneeee 
Where delivery to a carrier is delivery to the buyer 
and passes title to him at the place of shipment, the 
risk of loss or injury after such delivery is on the 
buyer. Storz Brewing Co. v. Brow .0..cccccccccccscceeeeneeee 
The carrier is the bailee of the purchaser for the 
purpose of accepting delivery but not to determine 
that the goods are in quality and description such as 
the purchaser ordered. The latter has the right of 
inspection after delivery to him by the carrier and 
may take a reasonable time for that purpose. He is 
bound to accept only when the seller has tendered 
the thing contracted for. The right of inspection, 
however, does not change the rule that delivery will 
be held to have been made to the purchaser at the 
time of shipment and at his risk during transit. 
Storz Brewing Co. v. Brow .....ccccecsccsceccsccsseesesceseeseseeceees 
The positive statement of a dealer in livestock, or 
an assertion or affirmation of fact, as to quality 
or condition made in the course of exchange or pur- 
chase, indicating that he intended to bind himself 
to its truth, and which was so understood and relied 
upon by the other party, is an express warranty. 
Long V. Carpenter ..n.ccesccccecccccseecceeceeessceecacsseceseceeeceseceaceee 
An express warranty that an animal is sound implies 
the absence of any then-existing defect or disease 
which impairs or in its progress will impair the 
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animal’s natural usefulness for the purpose for which 


it was purchased, and is breached by any defect or 
disease existent at time of sale which renders it 
less serviceable for such purpose. Long v. Car- 
MONET: sschveeades sheoctatecnstien d cccesGeewapees caved duceh iowa ag tateseateenstansties 
The measure of damages for breach of express war- 
ranty of quality or condition is the difference between 
the value of the property at time of sale and the 
value it would have had if as warranted. Long v. 
COrpenber: <e.cicccccecessacocce ieisedsuackeieveduesdadecsbnssetineekitecbeseeeastes 
All damages in contemplation of the parties to the 
contract or which directly and naturally result from 
a breach of warranty accrue in favor of the party 
injured by such breach. Long v. Carpenter ............ 
Special damages may also be recovered in an ac- 
tion for breach of warranty if they are such as 
may fairly be supposed to have entered into con- 
templation of the parties when they made the con- 
tract. Long v. Carpenter ...cccccccccsccccecscesseceessnssseccscceceeere 


Schools and School Districts. 


States. 


Statutes. 
1, 


School district boards are empowered and required to 


make provision for transportation of pupils to schools 
of neighboring districts when authorized to do so 
by a majority of the votes cast at any annual or 
special meeting. In the absence thereof, the board 
is free to pay mileage. Bender v. Palmer. ............-. 


The state by entering into a contract abandons its at- 


tributes of sovereignty and binds itself, to the ex- 
tent of its power to contract, substantially as an in- 
dividual does who becomes a party to a contract. 
Todd v.. Board of Educational Lands and Funds .... 


It is a well-accepted rule of construction that a 
legislative act granting powers, privileges, or im- 
munities to corporations must be held to apply only 
to corporations created under the authority of that 
state over which such state has the power of visi- 
tation and control, unless a contrary intent is plainly 
expressed in the terms of such legislation. Jn re 
Eistate of Halstead 2..0.......eecceccecceccececeesscsccsscssecececeseseeceees 
In codifying or revising statutes, a mere rearrange- 
ment of the sections or parts of a statute, or the 
placing of portions of what was originally a single 
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section in separate sections, does not change the pur- 
pose, operation, and effect thereof. Mid-Continent 
Airlines, Inc. v. State Board 002......eccecccceeccevsetecteeeeeee 
The Legislature may make a reasonable classifica- 
tion for purposes of legislation, but the classification 
must rest upon real differences in situation and cir- 
cumstances surrounding the members of the class. 
To be valid the law must operate uniformly and 
alike upon every member of the class so designated. 
Arrigo v. City of Lincoln cece teececceceeceeesteeecetecneeeeeeees 
There is no distinction between an unreasonable and 
arbitrary statute and an ordinance containing these 
characteristics. Arrigo v. City of Lincoln ......000....... 
The power of the Governor to remove a member of 
the Nebraska Liquor Control Commission is derived 
from the Constitution. The authority granted by 
statute is declaratory of the power granted by the 
Constitution and its provisions do not operate as a 
limitation upon the supreme executive power. State 
ex rel. Beck Vv. Young o0....ceccccceccecceeccssecsecceccsseceeeeeeeeees 
The violation of a statutory prohibition affords an 
adequate basis for a charge upon which an order of 
removal by the Governor can be based. State ex rel. 
Beeeke0s YOUNG) ce.tisccsseevcatistedbecbcc std cticedcedaedietacietee/euetceeeney 
The acceptance of insurance commissions by a 
member of the liquor control commission on policies 
of insurance issued to persons subject to the regu- 
lation and control of the liquor control commission in 
violation of statute constitutes malfeasance in office 
within the meaning of the Constitution. State ex 
Wels Bech Wei YOUNG seccczcccecssncs.stectbed nictiesetcasectenentgiecsceseiicts 
The receipt of insurance commissions by a member 
of the liquor control commission involves a question 
of public morals in the administration of govern- 
ment of which the Governor could take cognizance 
in the performance of his constitutional duties. 
State ex rel. Beck v. Young -0.....cccccccccscseceessecececenceseees 
Where grain has never entered the State of Ne- 
braska, an investment therein is not taxable under 
the Grain Broker’s Tax Act. Archer-Daniels-Mid- 
land Co. v. Board of Equalization ...........0.ccccessecesceenes 
Neither tangible personal property nor the invest- 
ment of a grain broker in grain which has not ac- 
quired a situs in this state is subject to an ad 
valorem tax under the Grain Broker’s Tax Act. 
Archer-Daniels-Midland Co. v. Board of Equalization 
The protection and preservation of public health 
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12. 


13. 


Streets. 


1. 


and sanitation are of state-wide concern with re- 
spect to which the Legislature has jurisdiction. 
Michelson v. City of Grand Island 0... ccceecesecteeeeeeee 
Words defined in a prior statute will be understood 
in the same sense in subsequent statutes unless the 
contrary appears. Krepeik v. Interstate Transit 
De) 28 eek at Bell ele oe Ne ee ehk ook 
It is a general principle of interpretation that the 
mention of one thing implies the exclusion of another. 
Under this principle the enumeration of certain 
powers implies the exclusion of all others not fairly 
incident to those enumerated. Harrington v. Grieser 


A city has the right by ordinance to prescribe rea- 
sonable regulations for the control of traffic on its 
streets as a matter of public safety. Council Bluffs 
Transit Co. v. City of Omaha oui. cccccccceccccucccseeesensseeee 
In dealing with the problem of control of traffic on 
its streets, a city may adopt the expedient of pro- 
hibiting operations thereon by additional carriers. 
Council Bluffs Transit Co. v. City of Omaha ............ 


Subrogation. 


1. 


The doctrine of subrogation is not administered by 
courts of equity as a legal right, but is applied to 
subserve the ends of justice. Whether the doctrine 
is applicable to any particular case depends upon the 
peculiar facts and circumstances of each case. Gil- 
bert v. First National Bank 00.00... ccecccceecescecceeseeeeenee 
One advancing money to an executor or an adminis- 
trator which is applied to the payment of debts for 
which the estate is bound may be subrogated to the 
place of the executor or administrator if it clearly 
appears by competent evidence that the estate has 
been benefited by the payment thereof. Gilbert v. 
First National Bank. o2..........c.ccccctcceseccsscessseeseseevecesesesseeeee 
Subrogation only arises in case money advanced has 
in fact been applied to the payment of debts for 
which the estate was justly and legally bound. Gil- 
bert v. First National Bank oo... ccccccecccceccsceeee 
A subrogee can acquire no greater rights than those 
possessed by the party to whose rights he succeeded. 
Gilbert v. First National Bank 0000.0... eeeeeseccesseeee 
The rules of subrogation apply where money is ad- 
vanced or paid to an executor de son tort or a credi- 
tor of the estate, and applied to payment of debts for 
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which the estate was justly and legally bound, since 
in such a situation it was in fact paid to the estate. 
Gilbert v. First National Bank .020.2...ccccceccceeceetceeeeeees 
While payments by third persons directly to a repre- 
sentative or creditors of an estate are not favored, 
reimbursement by way of subrogation will generally 
be allowed where it is clearly established that the 
payments were not made voluntarily but in good 
faith whereby the estate received the benefit there- 
of. Gilbert v. First National Bank ..000..0..2..20.-:ccc0c0- 


A municipal corporation may legislate reasonably 
with respect to Sunday observance. Arrigo v. City 
Of Tancoln> sci. 2h ee eeees ein See cts ahead Se decetecet dated snacks 
A prohibition of activities on Sunday is for the 
promotion of health, peace, and good order of society 
by requiring a periodical day of rest. It is generally 
sustained as an exercise of police power. Arrigo v. 
City Of Lincoln. ices. icdeccsncevscbecsescileenscecsassssecteetajaceteensiccee 


Statutes exempting certain bequests, legacies, de- 
vises, or gifts from inheritance taxes should be 
strictly construed. To be exempt from inheritance 
taxes they must come within the strict letter of the 
statutory exemption. In re Estate of Halstead .... 
The fact that charitable bequests or devises are 
exempt from inheritance taxes does not modify the 
rule that such bequests: or devises for charity should 
be construed liberally for the purpose of upholding 
them whenever possible. In re Estate of Halstead .... 
A gift, devise, or bequest in the nature of a trust 
to a corporation, organization, association, or foun- 
dation in this state for expenditure by it within 
the state for exclusively charitable purposes and 
uses, is exempt from payment of inheritance taxes. 
In re Estate of Halsted _.........escccccescsssesseeeerseeees 
Taxable property means property that may be 
legally taxed, or, stated otherwise, property which 
is not exempt from taxation. Hanson v. City of 
OMG Gs ete cele hei hse eel ti ashes oe atten eae 
A mandatory duty is imposed upon a county board 
to set off and deduct from any account or claim 
presented to it for allowance the amount of de- 
linquent personal] taxes assessed against the person, 
firm, or corporation in whose favor such account or 


404 


537 


537 


31 


31 


VoL. 154] INDEX 


10. 


11. 


12. 


Tender. 


1. 


claim has been presented and allowed. State ex rel. 
Bates Vi MOrv gan .0o..ccecececccsesecscseceseccsececescesesanecceessessaceesonee 
The right of appeal provided by section 77-510, 
R. R. S. 1948, is limited to proceedings for the equal- 
ization of assessments contemplated and regulated 
by sections 77-505 to 77-509, R. R. S. 1943. Mid- 
Continent Airlines, Inc. v. State Board ............-.. 
The review by the district court of assessments made 
by the county assessor is limited to questions pre- 
sented to the county board of equalization. Archer- 
Daniels-Midland Co. v. Board of Equalization ........ 
Where grain has never entered the State of Ne- 
braska, an investment therein is not taxable under 
the Grain Broker’s Tax Act. Archer-Daniels-Mid- 
land Co. v. Board of Hqualization .........ceccececceceseeeoeees 
Neither tangible personal property nor the invest- 
ment of a grain broker in grain which has not ac- 
quired a situs in this state is subject to an ad val- 
orem tax under the Grain Broker’s Tax Act. Ar- 
cher-Daniels-Midland Co. v. Board of Equalization 
Property in transit in interstate commerce through 
this state only as an incident to its transfer to 
some other state acquires no situs for taxation 
and is not taxable in this state. Archer-Daniels- 
Midland Co. v. Board of Equalization «0.0.0.0... 
Property purchased in transit within this state which 
does not thereafter lose its character as property in 
transit in interstate commerce until it reaches its 
destination outside the state is not taxable under 
the Grain Broker’s Tax Act. Archer-Daniels-Mid- 
land Co. v. Board of Equalization ..........ccccccscecececceeee 
The imposition of a rental charge for the use of a 
sewage disposal system is not an exercise of the tax- 
ing power, nor is it the levy of a special assessment. 
Michelson v. City of Grand Island .........2..cceececeecene 


A plea of tender in an answer is an admission that 


the amount offered is due the plaintiff. James v. - 


FLOGOM: seeelie Poses acid ee acetate No sa hig ea eee 
In order to make a tender effective and to relieve 
defendant from further interest and costs, he must, 
when ‘sued, not only plead the tender but bring the 
amount into court so that it is available for the use 
of the plaintiff. James v. Hogan 000... leccccccececeseeee 
An effective tender must be the amount to which 
the party is entitled at the time it is made. If he 
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has become entitled to costs by commencement of an 
action to recover the indebtedness, a tender which 
does not include all such costs is nugatory. James 
DELO OI sso bss see Secssescel teu caitcatisbcadn ectenesslsdécdasapshencdtusibecees 
A plea of tender is materially different in char- 
acter and effect from an offer of confession of judg- 
ment after an action is begun. James v. Hogan .... 


Where the independent tortious acts of two persons 


combine to produce an injury indivisible in its na- 
ture, either tortfeasor may be held for the entire 
damage—-not because he is responsible for the act 
of the other, but because his own act is regarded in 
law as a cause of the injury. Stark v. Turner ........ 


In an action based on negligence the question of 
whether or not there was an intervening cause which 
removed the negligence of the defendant as the prox- 
imate cause is usually one for a jury. Waz v. Co- 
Operative Refinery ASsn. o.....esccccceececcescesceteeseetesscesee 
Where the evidence on the question of whether or 
not there was an intervening cause is not conflicting 
and is such that reasonable minds cannot differ as 
to the conclusion to be derived therefrom, the ques- 
tion is one to be decided as a matter of law by the 
court. Wax v. Co-Operative Refinery Assn. ............ 
Under Nebraska practice a motion of the defendant 
to dismiss at the close of plaintiff’s evidence or at 
the close of all evidence on the ground that the evi- 
dence is insufficient to sustain a cause of action has 
the same purpose and is to be treated the same as a 
motion for directed verdict both in the district court 
and in the Supreme Court on appeal. Waza v. Co- 
Operative Refinery Assn. ..........ccccccceccccsecceseeeececeeeeeceeee 
A motion for directed verdict must, for the purpose 
of decision thereon, be treated as an admission of the 
truth of all material and relevant evidence submitted 
on behalf of the party against whom the motion is 
directed. Such party is entitled to have every con- 
troverted fact resolved in his favor and have "the 
benefit of every inference that can reasonably be de- 
duced from the facts in evidence. Trebelhorn v. 
Batrblebes sec cceitisecscetectewesaivesessueetecnccsses tea stoencuctacenSesseeath cceeset 
Gunn v. Coca-Cola Bottling Co. ......escccecccccssseccseeeeeeeeee 
Yanney v: Nemer 2.2000 boa eed ee 
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StGLK Vs. TURN Or 25 .ecccexiezeccsavescaadencedasinteceneadesteonstecesebatusiatss 
Eristufek: 05: RODD vices coseccsccsscsiee chee ees sesaeceos teenepcereaucsoae 2 
Kuska v. Nichols Construction Co. ....-.:.::::-csseesceeeeeees 
Dong V. Carpenter .......0..ccccececccecncceececeeeeceteeeceeceeseeeeneeeee 
In an action where there is any evidence which will 
support a finding for a party having the burden of 
proof, the trial court cannot disregard it and direct 
a verdict against him. Gunn v. Coca-Cola Bottling 
COs. sisices ect caseucctn iccdsslcsbacditvieden ddntteasde Havuseencleedgescuasveceseadeatons 
In a law action, it is error for the trial court to di- 
rect a verdict for either of the parties on an issue of 
fact on which the evidence is conflicting. Such 
issue should be submitted to the jury for its deter- 
mination. Gunn v. Coca-Cola Bottling Co. .............-- 
In an action where the evidence produced by the 
plaintiff is not sufficient to support a verdict in his 
favor, it is the duty of the trial court to direct a 
verdict for the defendant. Gunn v. Coca-Cola Bot- 
GUNG 7 COs o.sacchac. tect tetd se Se osssnset sees avkt ta ceseuanseesmsateeess slibnessaaoeven 
Rule requiring cautionary instruction as to evidence 
given by detectives is generally not applicable to pub- 
lic officers who are witnesses. Fisher v. State ........ 
It is not obligatory upon the court, in the absence of 
a request, to give a cautionary instruction. Fisher 
Das MEOES  Beecbks aise rel scare as biel acted esheseu hen ae eceaee 
It is not error to refuse a requested instruction when 
the substance of it is included by the court in its 
charge to the jury. Fisher v. State ........cceecescee 
It is proper to include in an instruction a statement 
that when, after giving evidence of good character 
due weight, the proof still shows the accused to be 
guilty beyond a reasonable doubt, such evidence of 
good character is unavailing. Fisher v. State ........ 
Absence of any direct, incriminatory evidence is ordi- 
narily made the test of the obligation of the trial 
court to instruct as to the probative value and man- 
ner of considering circumstantial evidence in a 
criminal case. If there is direct incriminatory evi- 
dence of the principal facts essential to guilt, the 
failure to instruct in this regard is not error. 
PIgh OF SOU) ac. 6 2 flaca te cecesals dca cnn cecinetialtcaneess eg ecketeetes 
The credibility of witnesses and the weight of their 
testimony are for the jury to determine in a criminal 
case, and the conclusion of the jury cannot be dis- 
turbed unless it is clearly wrong. Fisher v. State .... 
Trial court must in all cases decide the preliminary 
question of whether there is any evidence upon which 
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a jury can properly proceed to find a verdict for the 
party upon whom the burden of proof is imposed. 
Storz Brewing Co. Vv. Brown .o..eecccccccecseceseccssevessseseneee 
Where the evidence on the trial in the district 
court is not conflicting and reasonable minds can- 
not differ as to the conclusion to be derived there- 
from it is the duty of the court, when requested, to 
direct a verdict in accordance with such conclusion. 
Storz Brewing Co. v. Brown .....scccccceseeceeeee Be naan 
In an action where there is any evidence which will 
support a finding for a party having the burden of 
proof, the trial court cannot disregard it and direct 
a verdict against him. Stark v. Turner ..00..........-000 
When the defendant in a personal injury action 
moves for a directed verdict, such motion will be 
treated as an admission of the truth of all material 
and relevant evidence favorable to the plaintiff and 


‘ of all reasonable inferences to be drawn therefrom. 


If it tends to support plaintiff’s cause of action, 
the motion should be overruled and the case sub- 
mitted to the jury. Johnson v. Schrepf ..0.........000-- 
Where there is no evidence to support the defense 
of contributory negligence it should not be submitted 
to the jury, and to do so under such circumstances 
would constitute prejudicial error. Johnson v. 
ONY OD Goines ck caw 2chs Scat ce eas caitbacecadectseen or Rove, ties 
Weisenmiller v. Nestor ...........ccccceccecceee Lies 
A verdict may be set aside as excessive only where 
it is so clearly exorbitant as to indicate that it was 
the result of passion, prejudice, or mistake, or it is 
clear that the jury disregarded the evidence or con- 
trolling rules of law. Johnson v. Schrepf .........00.... 
A court will not ordinarily hold a verdict to be 
excessive when the amount fixed by the jury is sus- 
tainable by factors of pain, suffering, mutilation, 
disability, wage losses, medical costs, or other pe- 
cuniary losses, including those resulting from exist- 
ing economic conditions such as the low purchasing 
power of money. Johnson v. Schrepf .......0.cccccc0cc000 
Where the evidence, viewed in the light most favor- 
able to the party against whom the motion is di- 
rected, tends to sustain his cause of action, the mo- 
tion should be overruled, even though conflicting evi- 
dence may appear in the record. Kristufek v. Rapp 
An instruction, which places upon the defendant the 
burden of proving by a preponderance of the evi- 
dence “gross negligence or contributory negligence” 
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23. 
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30. 


31. 
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on the part of the plaintiff in order to establish the 
defense of contributory negligence, is error. Kris- 
tuple: Dz. -PRODD -.cecsecksccdcacsdes coast cacatvcacee cae ateties anes 
An instruction, which correctly advises the jury that 
plaintiff must prove all the material elements of his 
case by a preponderance of the evidence and that if 
it fails to so establish any one of them the verdict 
should be for the defendant, is not erroneous in that 
it fails to inform the jury as to what their verdict 
should be if the evidence was evenly balanced. 
Kristufek v. RAPD ..cccccccceccsecsesesscccecserecsceceeseecaueseecenereeees 
Danner V. Walters .....cecccececevecceeseecnccecsencceneeeeeerecceseccereeecee 
The instructions of the trial court should be con- 
fined to the issues presented by the pleadings and 
the evidence. Becks v. Schuster ........-.ccsccsccceeceeeseerseeee 
Where different minds may reasonably draw differ- 
ent conclusions or inferences from the evidence or 
there is a conflict in the evidence as to whether or 
not negligence or contributory negligence has been 
established, the question is for the jury. Becks v. 
SCRUSEET 22s lescsdessstiusdacwseveseact nace hey ctsaad badhcvsouie amt eeeisetaeeitee 
Instructions given by the trial court defining the 
expression “beyond a reasonable doubt,” and on the 
presumption of innocence, were not prejudicially 
erroneous. Daughterty v. State 2.......ceeeseseeeeeeeeees 
It is not error to refuse requested instructions when 
the substance of them is given by the court in its 
instructions to the jury. Daugherty v. State ............ 
Evidence eXamined and held sufficient to sustain a 
verdict of guilty of the crime of larceny. Daugh- 
Orty%.. Staee: isi Secdisierei tc cinsveetbencie teats sdesstaleadeagice 
A motion for judgment on the pleadings admits facts 
well pleaded or admitted, but does not admit con- 
clusions of law. It is only where, upon statements 
in -the pleadings, one party is entitled by law to 
judgment in his favor that judgment should be so 
rendered by the court. Gilbert v. First National 
Bae esse sala te eesihens tase he weedeat clean geese 
One having an interest in the result of pending 
litigation may intervene as a matter of right. Gil- 
bert v. First National Barks ............:ccccccccccccceecceseteeecseees 
An intervener must factually plead some interest 
in the subject matter of the litigation as distingu- 
ished from a mere denial of the rights of plaintiff or 
defendant. Gilbert v. First National Bank ............ 
The interest in a matter in litigation which will 
authorize a person to so intervene must be such a 
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direct and immediate interest that the person or 
persons seeking to intervene will either lose or gain 
by the direct operation and legal effect of the judg- 
ment which may be rendered in the action. Gilbert 
v. First National Bank ...........c..cs-cccscseesssesecesscneevessereeeees 
An interest authorizing intervention must be one 
arising from a claim to the subject matter of the 
action or some part thereof or a lien upon the 
money or property or some part thereof, as distin- 
guished from an indirect, remote, or conjectural in- 
terest in the result of the suit. Gilbert v. First Na- 
tional BOM: s.s.06 sect 2h ee eared ese ce ene eee 
An intervener who is not an indispensable party 
cannot change the position of the original parties 
or change the nature and form of the action or the 
issues presented. Gilbert v. First National Bank .... 
An intervener is ordinarily entitled to present only 
issues, as distinguished from facts, which sustain or 
oppose the respective contentions of the plaintiff and 
defendant or either of them. Gilbert v. First Na- 
CONG BOING o.oo cosas sdesciee eee ey soadaachsod ax este see Oe astieteds 
It is improper to allow the cross-examination of a 
witness to be extended beyond the facts and circum- 
stances connected with matters testified about on 
direct examination. Zimmerman v. Lindblad ............ 
Where testimony is given by a witness on direct 
examination, from which an inference of fact arises 
favorable to the party producing him, anything 
within the knowledge of the witness tending to re- 
but that inference is admissible on cross-examination, 
and the opposing party is entitled to pursue that 
line of cross-examination as a matter of right. Zim- 
merman V. LAnd bla oo. cecccccecccccssessesesccsscseceescsacesesesecsees 
It is the duty of the trial court to instruct the jury 
upon the issues presented by the pleadings and the 
evidence, whether requested to do so or not. Nelson 
Win WAC DON ben tees oie seas Me Ne ee ate a 
Under the Uniform Declaratory Judgments Act, an 
issue of fact may properly be submitted for deter- 
mination by a jury. Hawkeye Casualty Co. v. Stoker 
If an instruction is reasonably sufficient and not 
incorrect as to law or fact, a party may not be heard 
to complain of its insufficiency or inadequacy in the 
absence of a request for a more specific instruction. 
Hawkeye Casualty Co. v. Stoker ou... ccceesccesessesenseeees 
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nesses unless they are demonstrable to a degree that 
reasonable minds cannot disagree as to their exist- 
ence, and agree with the known and immutable laws 
of physics, mechanics, or mathematics. Danner v. 
Walters so ee en ea ale a ssusnedtaueeubausare. ceeds 
Where there is a reasonable dispute as to the phy- 
sical facts, the conclusions to be drawn therefrom 
are for the jury. A verdict based thereon will not 
be disturbed unless clearly wrong. Danner v. Walters 
A witness may describe the marks that he observed 
near the place of an accident. The inference to be 
drawn from such testimony is solely the province of 
the jury. Danner v. Walters .....eccccceccccscecssesecceecereesceeee 
Instructions are to be considered together to the end 
that they may be properly understood. If as a whole 
they fairly state the law applicable to the evidence 
when so construed, error cannot be predicated on the 
giving thereof. Danner v. Walters .0........ccecerceeeeeee 
A judgment will not be set aside because a more 
accurate statement of the law might have been 
made when from a consideration of the instructions 
as a whole no prejudicial error appears. Danner v. 
WETS sas sed cares ascvengse cel cits eeeeen tessa nsed sta vik cheng su¥ gas et saraepoasteesees 
Upon motion for directed verdict at the conclusion 
of plaintiff’s evidence, the motion must be treated 
as an admission of the truth of all of the material 
and relevant evidence admitted and all proper infer- 
ences to be drawn therefrom. Cartney v. Olson .... 
In an action for money lent, evidence was sufficient 
to make a prima facie case for the jury. Cartney v. 
OLSON» occ ciisactecceziecsccctesdicasecsuetsdeccncapennsnhavsanscnstoiaasedententensteodes 
An admonition each time the jury is permitted to 
separate is not required. Sundahl v. State ................ 
Although it is better to admonish in the language of 
the statute substantial compliance therewith is suf- 
ficient. Sundahl v. State .........eecceccssecscsseserseeeceeeeenenaes 
Where a defendant elects not to interrogate pro- 
spective jurors as to whether or not they have read 
a newspaper article before trial, and it develops that 
one juror had read the article and others did so 
during the trial, the defendant waives the prejudice, 
if any, where objection is made for the first time on 
motion for new trial. Sundahl v. State 2.0... 
A party is not permitted, without objection, to take 
the chances of a favorable result and then, if disap- 
pointed, for the first time complain. Sundahl v. 
State 2 xc n es cet ee RAG Red Lgasiceeibaniatay pete cabot 
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In deciding the correctness of a ruling on a demurrer 
to a pleading, only allegations of fact in the plead- 
ing to which it is directed may be considered. Todd v. 
Board of Educational Lands and Funds ............-...000+ 
Where defendant does not adduce any proof, all facts 
which the evidence on behalf of plaintiff tends to 
prove will be treated as established for the pur- 
poses of a prima facie case in plaintiff’s favor. 
Archer-Daniels-Midland Co. v. Board of Equalization 
Where voluntary intoxication is interposed as a de- 
fense in a criminal case involving deliberation, pre- 
meditation, and the formation of intent, the court 
may instruct on the effect of intoxication on the abil- 
ity to form an intent. Turz v. State oes 
Where the trial court on its own motion instructs 
the jury as to the defense in a criminal case, it is 
not required to repeat in another form any such in- 
struction or instructions at the request of the de- 
fendant. Trg v. State ......ecceccccccsecccececsesesecsseseescesseceees 
Where purported statements of .a defendant in a 
criminal case are testified to by witnesses that are 
not material. proof of the crime charged, it is not 
error to refuse to give an instruction that such evi- 
dence should be received with caution because of un- 
intentional alteration of words or expressions by the 
Witness. Turz V. State oo..c.cecceecessscesseeccesscccecseveccesssaceeeses 
In a criminal case no presumption flows from the use 
of a deadly weapon where proof of guilt including 
the element of malice is dependent upon the evidence 
given by eyewitnesses. Turz v. State oo... 
It is the duty of the trial court, without request, to 
instruct the jury on each issue presented by the 
pleadings and supported by evidence. Krepcik v. 
Interstate Transit Limes .2......eccccccceccescccecceeceeseceseseeceeees 
A litigant is entitled to have the jury instructed as 
to his theory of the case as shown by the pleadings 
and evidence, and a failure to do so is prejudicial 
error. Krepcik v. Interstate Transit Lines ................ 
It is the duty of the trial court, without request, 
to submit to and properly instruct the jury upon all 
the material issues presented by the pleadings and 
the evidence. This rule applies to the affirmative 
defense of contributory negligence. Krepcik v. 
Interstate Transit Dimes .0....2....ccccccccccceeeccesceeseeeneceeeceees 
Where specific charges of contributory negligence 
are pleaded and supported by proof, the instructions 
should submit those specific charges to the jury for 
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its determination. To fail to do so, whether or not 


requested to do so, is error. Krepcik v. Interstate. 


TM SUE LOS os casean tages acaba a dues Vias sacs ade tag ien setigeqsondeedsaeteee® 
A motion for a directed verdict, although joined 
in by all parties to an action, raises only questions 
of law and does not constitute a waiver of a jury 
trial. In re Estate of Coons 22.0.2... cccccecssssssscesereeeerenees 
Whether a judgment will be directed or a new trial 
granted under the act authorizing judgment not- 
withstanding the verdict involves a judicial discre- 
tion based upon the record. The purpose of the act 
is to serve the ends of justice and not to defeat them. 
In re Estate Of COOns .......eccccecccecesescesccceceneseceseseecseeeeeeee 
In considering a motion for a directed verdict or to 
dismiss on the ground that a cause of action has 
not been proved, all competent evidence adduced by 
plaintiff together with all reasonable inferences to 
be drawn therefrom must be accepted as true. 
Frerichs v. Eastern Neb. Public Power Dist. ............ 
The test by which to determine the sufficiency of 
circumstantial evidence in a criminal prosecution is 
whether the facts and circumstances tending to con- 
nect accused with the crime charged are of such con- 
clusive nature as to exclude every reasonable hypo- 
thesis except that of his guilt. Phillips v. State .... 
It is the province of the jury to determine the suffi- 
ciency of circumstantial evidence. If the facts proved 
cannot be accounted for upon any rational theory 
which does not include the guilt of the accused, the 
proof cannot, as a matter of law, be said to have 
failed. Phillips v. State oo... .ecceccccecceseecceessseestecsseeeseees 
In a criminal case, the Supreme Court will not in- 
terfere with a verdict of guilty based upon the evi- 
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dence, unless it is so lacking in probative force that, . 


as a matter of law, it is insufficient to support a 
finding of guilt beyond a reasonable doubt. Phil- 
LAUDS SV SUE: ons. ee tteca decgcessoolass ce eve mend Tacs ate setae 
When complaint is made of the refusal to give an 
instruction, the burden is upon the party complain- 
ing to show not only that he was probably preju- 
diced by such refusal, but also that the entire in- 
struction was correct as a proposition of law and 
applicable to the facts in evidence in the case. Phil- 
laps Os SbObG: secs 2e ete lecste ati eect ceace i ool asolaaevacctucesigenetnes 
An instruction will not be held to be prejudicially 
erroneous merely because of a harmless imperfection 
which cannot reasonably be said to have confused or 


790 


790 


1000 


71. 


72. 


Trusts. 


INDEX [Vou. 154 


misled the jury to the prejudice of the party com- 
plaining. Phillips v. State 2..eeeceeececcccssecseneceneeeeeee 
The word “or” when used not to connect two dis- 
tinct facts of different natures, but to characterize 
and include two or more phases of the same fact, 
attended with the same result, states but a single 
ground, and not the alternative. Phillips v. State .... 
It is reversible error for the court to include, in its 
instructions to the jury, issues found in the plead- 
ings but which have not been supported by any evi- 
dence. Weisenmiller v. Nestor .......cccccccccceeccececenenes 
When on direct examination an objection to a ques- 
tion is interposed by the adverse party and sustained, 
there must be an offer of proof in order to present 
the ruling to the Supreme Court for review. Huck- 
feldt v. Union Pacific R. Ro Co. o.eciestcccccccseececeeesesoeee 


As a trustee of the public school lands and the income 
derived therefrom, the state is required to administer 
the trust estate under the rules of law applicable to 
trustees acting in a fiduciary capacity. State ex 
rel. Ebke v. Board of Educational Lands & Funds .... 
A breach of the duties and functions imposed upon 
the state as a trustee by virtue of its constitutional 
status as such is a violation of the Constitution it- 
self. State ex rel. Ebke v. Board of Educational 
Lands & Funds ooiieeccecceeccscccccceseccseecneceeccsseeseeesestececseeeeeeees 
The Legislature is authorized to provide by statute 
the terms upon which the public school lands of the 
state may be leased, but such terms must be con- 
sonant with the duties and functions of a trustee 
acting in a fiduciary capacity. State ex rel. Ebke 
v. Board of Educational Lands & Funds .................... 
The state as trustee of the public school lands owes 
the beneficiaries of the trust its undivided loyalty 
and good faith, and its acts must be in the sole in- 
terest of such beneficiaries. State ex rel. Ebke v. 
Board of Educational Lands & Funds .......0..00..00.00... 
An act of the Legislature dealing with trust prop- 
erty of which the state is the trustee constitutes a 
breach of trust where it appears that it substantially 
benefits a special class of persons at the expense of 
the trust estate. State ex rel. Ebke v. Board of Edu- 
cational Lands & Funds .00......cc.cscecccccceccecscessesessecevseesesse 
A legislative act which fixes the valuation of the 
public school lands of the state on an arbitrary 
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Usury. 


basis without regard to its fair market value and 
requires the Board of Educational Lands and Funds 
to renew the leases of existing lessees on such basis 
is violative of the duties of the trustee in conferring 
special benefits on such lessees to the detriment of 
the beneficiaries of the trust. State ex rel. Ebke v. 
Board of Educational Lands & Funds ............0.......---+ 
It is the duty of a trustee to obtain a maximum re- 
turn to the trust estate from the trust properties 
under its control, subject to the taking of necessary 
precautions for the preservation of the trust estate. 
State ex rel. Ebke v. Board of Educational Lands 
Ql) FOUN si co stshess hess cca debited tebSiacs agsak code ekis3 Seedtavacoecds coed : 
The loss of maximum income properly permitted 
by a trustee must bear a reasonable relation to the 
risks sought to be avoided. A trustee may not per- 
mit an unreasonable loss of income in protecting the 
trust res where the loss is out of all proportion to the 
risk and where the protection of the trust res is, or 
can be, otherwise amply guarded against. State ex 
rel. Ebke v. Board of Educational Lands & Funds .... 


To constitute usury it is essential that interest in 
excess of the legal maximum be exacted in considera- 
tion of the loan. Loucks v. Smith ......2.ccccccccecceeeeeeeee 
To constitute usury, there must be an agreement by 
which the lender receives or reserves a greater rate 
of interest than the law allows. There must be an 
intent on the part of the borrower to give and of 
the lender to receive interest in excess of the legal 
limit. Loucks v. Smith 
In order to constitute usury, there must be (1) a 
loan, express or implied; (2) an understanding be- 
tween the parties that the money lent shall or may 
be returned; (8) a greater rate of interest than is 
allowed by law shall be paid or agreed to be paid; 
and (4) a corrupt intent to take more than the legal 
rate for the use of the money loaned. Loucks v. 
OA ete aces Se ee oa oaa baa oss seeidestu ateic eis 
The intent which is necessary to constitute usury 
is not a specific intent to violate the statute but an 
intent to exact payments which exceed the amount of 
interest allowed by the statute. Loucks v. Smith .... 


To determine whether all of the elements constitut- 
ing usury are present the court will disregard the 
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form which the transaction may have taken and 
look only to its substance. If all the elements are 
present the transaction will be condemned as usur- 
ious but if any one of the elements is lacking the 
transaction is not usurious. Loucks v. Smith .......... 


Vendor and Purchaser. 


1. 


Venue. 


Unless otherwise agreed, it is implied in a contract 
to convey real estate that a good or marketable title 
will be conveyed. Master Laboratories, Inc. v. Ches- 
MUG cooss Xin tees eewad ieiuhawalesn vee dacb Ses ccaesuscsnssdadessundsdecedesacteetntestoes 
Options are strictly construed and are not extended 
beyond the express provisions thereof. Master Lab- 
oratories, Inc. V. Chesnut .........--.cceeeneecseecccececccecnsenecenenee 
An offer to buy or sell real estate must be uncondi- 
tionally accepted. If the acceptance differs from the 
offer or is coupled with any condition that varies 
or adds to the offer, it is not an acceptance, but is 
a counter proposition. Master Frisia: Inc. v. 
CROSHUE: coi secivdeicaicd calc sasseevesexadetatde dane fast awde farsigosteceee Segoe es 
Where nothing is said as to the character of the deed 
by which the property is to be conveyed under an 
option for the sale of real estate, a purchaser is en- 
titled to a good or marketable title, but it is not 
necessary that the conveyance be by warranty deed. 
Master Laboratories, Inc. v. Chesnut ..........:cc0ce000 
If an option and its acceptance are relied upon as a 
contract to convey real estate, the burden is upon the 
optionee to establish that his acceptance was uncon- 
ditional. If the acceptance demands a warranty deed 
when the character of the conveyance to be made is 
not specified in the option, it is insufficient as an 
acceptance. Master Laboratories, Inc. v. Chesnut 
Courts of equity will decree a strict foreclosure of 
land contracts only under peculiar and special cir- 
cumstances. Applications of that character are 
addressed to the sound legal discretion of the court, 
and they will be granted in cases where it would be 
inequitable and unjust to refuse them. Ruhl v. 
oF ORNS OM: acccssiss sieneussniuaweieetusaccibensa vacuacene saa dacbeuaicissives nivecessete 


A motion for a change of venue in a criminal case is 


addressed to the sound discretion of the trial court 
and its ruling thereon will not be disturbed unless 
an abuse of discretion is disclosed. Sundahl v. State 
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Waters. 
1. 


An adjudicated appropriation of the waters of a 
stream for irrigation purposes is a vested property 
right which is subject only to the law in existence 
at the time the right was acquired and to such 
reasonable regulations subsequently adopted by vir- 
tue of the police power of the state. State v. Bird- 
wood Irrigation District 0......ccccsscscecseescesscesececeeees 
A use of water for irrigation purposes in this state 
under an appropriation made prior to 1895 is not 
limited in quantity except that it must be within the 
limits of the adjudicated appropriation, that it must 
be for some useful and beneficial purpose, and that 
it must not exceed the least amount of water that 
experience indicates is necessary in the exercise of 
good husbandry for the production of crops. State 
v. Birdwood Irrigation District ..........ccccccceeecsceseeee 
The state may regulate and control the use of its 
public waters for irrigation by virtue of its police 
power to prevent waste, to protect against unlawful 
diversions, and to enforce all adjudicated water 
rights in accordance with their terms. State v. 
Birdwood Irrigation District .......0....:ccccccccceeenseesceeteeees 
One may not divert more water even under a valid 
appropriation than he can put to a beneficial use, 
and when the appropriator ceases to use it for such 
purpose the right ceases. The irrigation laws of 
this state, including the Raynor Act of 1889, are 
declaratory of this principle of the common law. 
State v. Birdwood Irrigation District 0.0.0... 
A statute providing for the forfeiture of a water 
right, after notice and hearing, where it appears 
that the water appropriation has not been used for 
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some useful or beneficial purpose, or having been so‘ 


used, has ceased to be used for such purpose for three 
years or more, constitutes a valid exercise of. the 
police power of the state. As such it is valid as to 
past as well as to future appropriations. State v. 
Birdwood Irrigation District .........cccccccccecceeeceseeeeeeeee 
The application of water to a beneficial use oper- 
ates as a condition subsequent which in fact fixes 
the extent of the right originally acquired. State v. 
Birdwood Irrigation District -0......0..0.0.001c1cccecseseeeeeeee 
The power of the state to cancel the whole of an 
appropriation for irrigation purposes for nonuser 
carries with it the right to cancel a part thereof for 
nonuser. State v. Birdwood Irrigation District ........ 
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Where an adjudicated appropriation describes the 
lands to which the water is to be applied, lands not 
included within such description have no rights 
thereunder. State v. Birdwood Irrigation District .... 
Where an irrigation district acquires an appropri- 
ation for the purpose of serving particular lands, 
lands outside such district can gain no right to 
water under the appropriation except in the manner 
provided by statute. State v. Birdwood Irrigation 
District 2s nk gc ce eta aac aac ea cieseds 
The method provided by statute for bringing lands 
within an irrigation district is exclusive. State v. 
Birdwood Irrigation District ...........cccecsssseceeecseseeeseees 
A change in locational use of appropriated waters 
for irrigation purposes can be made only in the 
manner provided by statute. State v. Birdwood Irri- 
PON ON DIGbTICE: ooo cisssdccosssceenspncteesecsetsvesabecsvacciasvaccacdédaseootas 
The purpose of an irrigation district is to furnish 
water for irrigation purposes to be usefully and bene- 
ficially applied to lands within the district. The ap- 
propriation of the distriet is dedicated to the lands 
within the district to which water has been benefi- 
cially applied and which have not come within the 
provisions of the nonuser statute. State v. Bird- 
wood Irrigation District ..........cse-sceececesesecenccsceeeesceees 
An irrigation district may not deprive landowners 
in the district of the continuing benefit of its dedi- 
cated use without the consent of the landowner and 
the approval of the Department of Roads and [Irri- 
gation. State v. Birdwood Irrigation District ........ 
A landowner outside the district may not gain a 
right to use the irrigation waters of the district 
for irrigation purposes unless he be brought into 
the district in the manner provided by statute. 
State v. Birdwood Irrigation District 0.0... 
To constitute a watercourse the size of a stream is 
not material. It must, however, be a stream in fact, 
as distinguished from mere surface drainage occa- 
sioned by freshets or other extraordinary causes, 
but the flow of water need not be continuous. Mc- 
GAll v, Card-Ada@ms Co, .0...ccccccsccssssecsessncscssecesecsesneceseesens 
The flood plane of a watercourse is regarded as a 
part of the channel and the water flowing within the 
flood plane is characteried as floodwater. McGill v. 
Card-Adams Co. .....-cccsccscsccecccsseescsesssnseseceecenseseeessesesseseeees 
A stream which is accustomed to extend itself be- 
yond its banks in times of high water and to flow 
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18. 


19. 


20. 


21. 


22. 


23. 


24. 


over the adjacent lands in its flood plane in a 
broader stream retains its character as a live stream, 
and the law relating to floodwaters applies. Mc- 
Gill v. Card-Adqms Co. .......eccccccecccccncsesssseseereneneeecenentene 
The flood channel must be considered as a part of 
the channel of the stream and no structures or other 
obstructions can be placed in its bed which will have 
a tendency to dam the water back upon the prop- 
erty of upper riparian or adjacent owners. Me- 
Gill v. Card-Adams Co. -.....c:csccssesessecersscsescerersneteeseeensssees 
The owners or proprietors of lands bordering upon 
either the normal or flood channels of a natural 
watercourse are entitled to have its water, whether 
within its banks or in its flood channel, run as it 
ig wont to run according to natural drainage, and 
no one has the lawful right by diversions or obstruc- 


-tions to interfere with its accustomed flow to the 


damage of another. McGill v. Card-Adams Co. .... 
Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be a 
ditch, swale, or draw in its primitive condition, its 
flow cannot be arrested or interfered with by a 
landowner to the injury of neighboring proprietors. 
McGill v. Card-Adams Co. ......cecccccceccesseceseseseseessseccesessees 
Injunction is the proper remedy to prevent the ar- 
resting of flow of surface water. Equity looks to the 
nature of the injury inflicted, together with the 
fact of its constant repetition, or continuation, rather 
than to the magnitude of the damage inflicted, as the 
ground of affording relief. McGill v. Card-Adams 
GO a3cctn glace ee Secale catar Gace seen etl oe dei 
The upper owner of land has the right, without in- 
terference, to have the flow of surface water follow 
along a well-defined watercourse from his land. 
McGill v. Card-Adams Co, .0........-cccccsccescceeneseeneresaceseesne ees 
An owner of land may, without liability in damages, 
drain the same in the general course of natural drain- 
age by constructing and maintaining in a reason- 
able and proper manner, and wholly on his own land, 
an open ditch or tile drain, discharging a reasonable 
quantity of water therefrom into a natural water- 
course upon his own land or into a natural drain- 
way thereon, whereby such water may be carried 
into some natural watercourse. McGill v. Card- 
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Where a substantial amount of water from another 
source or sources has been added to the water for 
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which defendant is liable and the combined waters 
have caused the damage, it is incumbent upon the 
plaintiff to establish either that his damages would 
have occurred from the waters for which defendant 
is liable, or to establish the amount of his damage 
that had been caused by the waters for which de- 
fendant is liable. McGill v. Card-Adams Co. ............ 


A person who understands the nature of his acts, 
the extent of his property, the proposed disposition 
of it, and the natural objects of his bounty, is com- 
petent to make a will. In re Estate of Fehrenkamp 
A witness, in giving his or her opinion as to mental 
capacity of a testator, must have in mind whether 
or not the testator understood the nature of the 
acts, knew the extent of the property, understood 
the proposed disposition, and knew the objects of 
the bounty. Jn re Estate of Fehrenkamp ................ 
The question of testamentary capacity relates ex- 
clusively to the time when the will was made. Al- 
though competent evidence of the testator’s condition 
of mind at other times is admissible, it is received 
only to assist in revealing his state of mind at that 
time. In re Estate of Fehrenkamp ..00....0......0--.0000000 
Whether or not a testator was justified in making 
the provisions of a will is of no concern to the courts, 
provided the testator had the mental] capacity to 
make a valid will. In re Estate of Fehrenkamp .... 
In a will contest on the ground of undue influence 
the burden is on the contestant to prove by a pre- 
ponderance of the evidence (1) that the testator was 
a person who would be subject to such influence, 
(2) that there was opportunity to exercise such in- 
fluence, (3) that there was a disposition to exercise 
such influence, and (4) that the result was the ef- 
fect of such influence. In re Estate of Fehrenkamp 
Undue influence cannot be inferred alone from mo- 
tive or opportunity. There must be evidence, direct 
or circumstantial, to show that undue influence not 
only existed, but that it was exercised at the very 
time the will was executed. In re Estate of Fehren- 
KYU: c.22:iict sha cesteechi 2 eas etectessadstons Betal ase ohd ested ee 
Mere suspicion, surmise, or conjecture is not enough 
to warrant a finding of undue influence. There 
must be a solid foundation of established facts upon 


332 


488 


488 


488 


488 


488 


488 


VoL. 154] INDEX 
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11. 


12. 


13. 


14. 


15. 


16. 


which to rest an inference of its existence. In re 
Estate of Fenrenkamp ..0.....-...cc-ccesecsecsececenccensessecceceensees 
There may be influences directing the testator’s at- 
tention to proper obligations which it might be 
thought ought to be satisfied by testamentary pro- 
visions. Such influences may be persuasive and ef- 
fective, but, so long as not coercive, they are not 
undue, Circumstances often arise where such con- 
duct is wholly justifiable. In re Estate of Fehren- 
KOMD, 2 sda beset cores eed, eee acetate ta 
In order to invalidate a will, undue influence must 
be of such a character as to destroy the free agency 
of the testator and substitute another person’s will 
for his own. In re Estate of Fehrenkamp ............-... 
In evaluating the testimony and proper inferences 
tending to establish improper influence, it is permis- 
sible to view the entire evidence offered by the con- 
testants as proof of whether or not the evidence is 
of such a substantial nature as to contain some proof 
of each of the four essential elements. In re Estate 
Of FERrenk mgr ........e-cccccceccecesececceececensaeerscssceneessecuscenacess 
In a will contest on the ground of mental incompe- 
tency and undue influence, if the evidence is insuffi- 
cient to sustain a verdict upon either of such issues 
in favor of the contestants, then the trial court 
should withdraw both issues from the jury and di- 
rect a verdict. In re Estate of Fehrenkamp ............ 
It is the duty of a proponent in a will contest, in the 
first instance, to prove the execution of the will 
and the mental capacity of the testator by evidence 
sufficient to make a prima facie case. In re Estate 
Of “COONS | 2h Nhs ee ceased dv end iast cea vhcesedeedsed tat eaks 
The evidence of the attesting witnesses to a will, 
who are available, is indispensable to the proving of 
a will where such will is contested. In re Estate 
OF COONE:  seeccizes ccdbcpscv sds évte lei desi abivea Sith cecestdapeustcurtindeavedesels 
Communications made to an attorney by his client, 
in the absence of a proper waiver, are inadmissible 
in a contested probate proceeding to establish the 
mental capacity of the client to make the will. In 
re Estate of CoOms .20.2....--cccccccceseceeccccecessesteneetecectenneceeees 
An attorney who drafted a will, and was present at 
the time of its execution, is competent to testify to 
factual matters concerning its execution. In re 
E’Stabe Of “COONS? (e.ccicccsc.ceesscceneeeteneaclsesecediussdvedes cou cesecbicaectes 
The personal represeritative of a testator has no 
authority to waive for such testator the privilege 
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prohibiting an attorney from testifying to a con- 
fidential communication. In re Estate of Coons .... 


Rule requiring cautionary instruction as to evidence 
given by detectives is generally not applicable to pub- 
lic officers who are witnesses. Fisher v. State ........ 
A medical expert may properly give his opinion on 
the question of whether or not defendant in a crim- 
inal action knew the difference between right and 
wrong with reference to the act committed, with his 
examination and the results thereof as the founda- 
tion therefor. Turz Vv. State oo ceeeeccccecccensecessceeeeees 
The opinion of a medical expert may rest upon any 
one or more of three bases, namely (1) acquaintance 
with the party under investigation, (2) medical ex- 
amination made by the expert, or (3) a hypothetical 
ease stated to the expert in court. Tvurz v. State .... 
Where a medical expert is called upon to render an 
opinion based upon a hypothetical case stated in 
court the question must require the expert to assume 
the truth of the case stated. Tvurz v. State ............ 
Where a medical expert is called upon to render 
an opinion based solely on the observation of a wit- 
ness while testifying in open court, such witness is 
not required to assume the truth of the statements 
made by the witness while testifying. Tvrz v. State 
Communications made to an attorney by his client, 
in the absence of a proper waiver, are inadmissible 
in a contested probate proceeding to establish the 
mental capacity of the client to make the will. In 
re Estate Of Coors ..........-eecececceseccesccesecneeesscseeesenecessceeseess 
An attorney who drafted a will, and was present at 
the time of its execution, is competent to testify to 
factual matters concerning its execution. In re 
Estate Of COOms .o...cccceeccceccesccessseccseessseceecseneeeeecsacescssseceeees 


Work and Labor. 


1. 


An action based on quantum meruit for labor and 
materials furnished is grounded upon an implied 
promise to pay the reasonable value thereof. Um- 
Berger Vv. Sankey ........eevesesceeeccsseeseeseceeseeeeeeeteesecnesenceseees 
Evidence in an action based on quantum meruit that 
defendant did not agree to pay the reasonable value 
of labor and materials furnished does not constitute 
a material variance with an allegation of the petition 


690 


166 


641 


641 


641 


641 


690 


690 


881. 


VoL. 154] INDEX 


that defendant orally agreed to pay such reasonable 
value. Umberger v. Sankey ...........c:::sscceeesseesseseeeeeneene 
An action based on quantum meruit for labor and 
materials furnished is not a suit upon an unsettled 
account within the meaning of statute allowing in- 
terest on accounts. Umberger v. Sankey ...........0+- 
Interest is properly allowable in an action based 
on quantum meruit for labor and materials furnished 
from the date the judgment is rendered. Umberger 
Us. SONKCY -scsaci och ccstvsescccadacastccatsbueden ddcccectucstatevesectcesauuseaucetteds 


Workmen’s Compensation. 


1, 


Under the Nebraska Workmen’s Compensation Act 
the rights of the plaintiff and the liabilities of the 
defendant are fixed by the terms of the statute. 
Berry v. School District ............-:ccccccoscsseessesseeeseseeeteceeesens 
If an employee is injured while absent from the em- 
ployment for lunch, the injury does not arise out of 
nor in the course of the employment. Berry v. School 
DASE Cl: ic itia ds oneal sen cs teas cp cst ead casc te asene tea Scaasttiacesorselteboaiones 
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